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Commissioner of Social Security

RINDA F.,
Plaintiff,
V.

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 19, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

NO: 1:18CV-3006RMP

ORDERGRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT AND DENYING
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

decision.

ORDER ~1

BEFORE THE COURT are crogsotions for summary judgment from
Plaintiff Rinda F.! ECF No. 11, and the Commissioner of Social Security (the
“Commissioner”), ECF No. 12. Plaintifieekgudicial review,pursuant to 42
U.S.C. 8 405(g)ef the Commissioner’s denial of her claims disability insurance
benefits under Title Il and supplemental security income under Title XVI of the

Social Security Act (the “Act”).SeeECF No. 1. The Court has reviewed the

In the interest of protectinglaintiff's privacy, the Court will use Plaintiff's first
name and last initial, and, subsequently, Plaintiff's first name only, throughout this
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motions and the administrative record, and is fully informed. The motiers w
noted without oral argumentThe Court grantthe Commissioner'siotion for
summary judgment, ECF Na&2, and denie®laintiff’'s motion for summary
judgment, ECF No. 11
BACKGROUND

A. Plaintiff's Claim for Benefits and Procedural History

Plaintiff applied for disability insurance beneféadsupplemental security
incomethrough an application filed ddecember 162014. Administrative Record
(“AR”) 198-2052 Plaintiff alleged that her onset date was January 1, 2114,
Plaintiff was43 years old at the timef her alleged onset dat&he completed
elevenyears of school. AR2 The Commissioner initially denied Plaintiff's
applications for disability insurance benefits and supplemental security income
denied Plaintiff's applications upon reconsideratiéir 116-22, 125-35. Plaintiff
timely requested a hearing\R 138-89.

B. March 8, 2017Hearing

A video hearing took place before Admimatve Law Judgg“ALJ”) M.J.

Adams orMarch 8, 2017with Plaintiff represented by attorney Thomas Bothwel

2The AR is filed at ECF No. 9.

3 AttorneyD. James Treeepresent®laintiff on appeal.
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Plaintiff responded to questions from her attorney and Jadges A vocational
expert,Thomas Polsin, also appeared at the hearing.

C. ALJ’s Decision

On April 18, 2017, the ALJ issued an unfavorable decision for Plaintiff. A

13-34. Utilizing the fivestep evaluation process, Judggamsfound:

Step one:Plaintiff had not engaged in substantial gainful activity since her

alleged onset date danuary 1, 2014. AR 18

Step two: Plaintiff has the following severe impairmentironic heart failure
and post lumbar fusiond.

Step three:Plaintiff does not have an impairment or combination of
impairments that meets or medically equals @inthe listed impairments in
20 C.F.R. Part 404, Subpart P, Appendix 1. AR 2

Residual Functional Capacity (“RFC”): The ALJ found that Plaintiff had
the RFC to

perform light work as defined in 20 CFR 404.1567(b) and
416.967(c) she can occasiomallift and/or carry 20 pounds

and frequently lift and/or carry 10 pounds. She can stand
and/or walk with normal breaks for a total of about six hours in
an eighthour workday. She can sit for a total of about six
hours in an eighhour workday. The claimawean push and/or
pull, including operation of hand and foot controls, unlimited
other than shown for lift or carry. Except, she can frequently
climb ramps or stairs. She can occasionally climb ladders,
ropes, or scaffolds. She can frequently balance, stoop, kneel,
crouch, and crawl. The claimant does not require any
manipulative, visual, or communication limitations. She must
avoid concentrated exposure to vibrations, fumes, odors, dusts,
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gases, poor ventilation, and hazards, such as unprotected
height and hazardous machinery

AR 23.
Step four: Plaintiff is capable of performing past relevant work as a Custg
Complaint Clerk, which does not require the performance of any-vetated
activities precluded by the claimant’s RFC. AR(2#ing 20 C.F.R88

404.1565 and16.965).

Step five: Plaintiff was not disabled for purposes of the Social Security Aqt.

AR 29.

The ALJ’s decision became the final decision of the Commissioner when
Appeals Council denied Plaintiff's request forieav on NovembeR0, 2017. AR
1-6. Plaintiff now seeks judicial review.

APPLICABLE LEGAL STANDARDS

A. Standard of Review

Congress has provided a limited scope of judicial review of a Commissio
decision. 42 U.S.C. 805(g). A court may set aside the Commissioner’s denial
benefits only if the ALJ’s determination was based on legal error or not supporf
substantial evidenceSee Jones v. Hecklef60 F.2d 993, 995 (9th Cir. 1985) (citin
42 U.S.C. #405(g)). “The [Commissioner’s] determinatioratia claimant is not
disabled will be upheld if the findings of fact are supported by substantial evide
Delgado v. Heckler722 F.2d 570, 572 (9th Cir. 1983) (citing 42 U.S.@08(q)).

Substantial evidence is more than a mere scintilla, butHassat preponderance.
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Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 19MgCallister v.

Sullivan 888 F.2d 599, 66D2 (9th Cir. 1989). Substantial evidence “means sug

evidence as a reasonable mind might accept as adequate to suppolisiaah
Richardson v. Peralegl02 U.S. 389, 401 (1971) (citations omitted). “[S]uch
inferences and conclusions as the [Commissioner] may reasonably draw from
evidence” will also be upheldMark v. Celebrezze348 F.2d 289, 293 (9th Cir.
1965). O review, the court considers the record as a whole, not just the evidef
supporting the decisions of the Commissiongieetman v. Sullivai877 F.2d 20,
22 (9th Cir. 1989) (quotingornock v. Harris 648 F.2d 525, 526 (9th Cir. 1980)).
It is the role of the trier of fact, not the reviewing court, to resolve conflicts
evidence.Richardson402 U.S. at 400. If evidence supports more than one rati
interpretation, the court may not substitute its judgment for that of the
Commissioner.Tackett vApfel 180 F.3d 1094, 1097 (9th Cir. 1998Jlen v.
Heckler, 749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision supported
substantial evidence will still be set aside if the proper legal standards were no
applied in weighing the evidence amaking a decisionBrawner v. Sec’y of Healtl
and Human Sesy, 839 F.2d 432, 433 (9th Cir. 1988). Thus, if there is substanti
evidence to support the administrative findings, or if there is conflicting evidena
that will support a finding of either disability or nondisability, the finding of the
Commissioner is conclusiveésprague v. Bower812 F.2d 1226, 12230 (9th Cir.

1987).
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B. Definition of Disability

The Social Security Act defines “disability” as the “inability to engage in any

substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous period of not less than 12 months.” 41
U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(A). The Act also provides that a claimant §
be determined to be under a disability only if her impairments are of such seve
that the claimant is not only unable to do her previous work, but cannot, consid
the claimant’s age, educatiamd work experiences, engage in any other substal
gainful work which exists in the national economy. 42 U.S.GAZXd)(2)(A),

1382c(a)(3)(B). Thus, the definition of disability consists of both medical and

vocational component€£dlund v. Massang, 253 F.3d 1152, 1156 (9th Cir. 2001).

C. Sequential Evaluation Process

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled. 20 C.F.R. § 416.920. Step ong¢
determines if she is engaged in substantial gainful activities. If the claimant is
engaged in substantial gainful activities, benefits are denied. 20 C.F.R. 88
404.1520(a)(4)(1)416.920(a)(4)(i).

If the claimant is not engaged in substantial gainful activities, the decisiof
makerproceeds to step two and determines whether the claimant has a medics

severe impairment or combination of impairments. 20 C.F.R0881520(a)(4)(ii),
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416.920(a)(4)(ii). If the claimant does not have a severe impairment or combin

of impairments, the disability claim is denied.

ation

If the impairment is severe, the evaluation proceeds to the third step, which

compares the claimant’s impairment with a number of listed impairments
acknowledged by the Commissioner to be so severe as to preclude dnly gain
activity. 20 C.F.R. 8804.1520(a)(4)(iii), 416.920(a)(4)(iiisee als®0 C.F.R.
8404, Subpt. P, App. 1. If the impairment meets or equals one of the listed
impairments, the claimant is conclusively presumed to be disabled.

If the impairment is not one conclusively presumed to be disabling, the

evaluation proceeds to the fourth step, which determines whether the impairme

prevents the claimant from performing work that she has performed in the past.

the plaintiff is able to perform her previous work, the claimant is not disabled. 3

C.F.R. 88404.1520(a)(4)(iv), 416.920(a)(4)(iv). At this step, the claimant’'s RFC

assessment is considered.

If the claimant cannot perform this work, the fifth and final step in the proq
determines whethehe claimant is able to perform other work in the national
economy iright of her residual functional capacity and age, education, and pas
work experience. 20 C.F.R. 894.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v.

Yuckerf 482 U.S. 137 (1987).

The intial burden of proof rests upon the claimant to establish a prima fagi

case of entitlement to disability benefiRhinehart v. Finch438 F.2d 920, 921 (9t
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Cir. 1971);Meanel v. Apfell72 F.3d 1111, 1113 (9th Cir. 1999). The initial burd
IS met once the claimant establishes that a physical or mental impairment prev
herfrom engaging in her previous occupatidveane] 172 F.3d at 1113The
burden then shifts, at step five, to the Commissioner to show that (1) the claim:
can perform other fastantial gainful activity, and (2) a “significant number of job
exist in the national economy” which the claimant can perfdfaal v. Heckler 722
F.2d 1496, 1498 (9th Cir. 1984).
ISSUES ON APPEAL
A. Did the ALJ err when finding several impairments were norsevere
at step two?
B. Did the ALJ err by affording little weight to opinion evidence and
determining Plaintiff 's Residual Functional Capacity?
C. Did the ALJ err when rejecting Plaintiff's subjective testimony?
DISCUSSION
A. Assessing Severity of Medically Determinable Impairmentat Step Two
Plaintiff argues that the ALJ erred bgncluding thaseveral of her
impairmentsverenonsevere, including her migraines, seizure disorder, anxiety
depression PTSD, insomnia, anchronic pain disorderECF No. 11 at5l3. The
Commissioner argues that the ALJ’s findings of-semerity on each of these

Impairments is supported by substantial evidence. ECF No. Z at 2
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At step 2 of the evaluatigorocess, the decision maker determines whether

claimants impairmens aresevere.20 C.F.R. 8§804.1520(a)(4)(ii),
416.920(a)(4)(ii).An impairment or combination of impairments is considered
severe if it “significantly limits [a claimant’s] physical or mental ability to do bas
work activities.” 20 C.F.R. § 404.1520(c). Basic work activities are “the abilitig
and aptitudes necessary to do most joldd.’s 404.1522(b). Examples of basic
work activities include physical functions such as walkstgnding, lifting, or
carrying; the ability to see, hear, or speak; understanding and acting on simple
instructions; appropriate use of judgment; responding to supervision and other
social functions; and dealing with changes in a work setfithg:‘An impairment
or combination of impairments can be found ‘not severe’ only if the evidence
establishes a slight abnormality that has ‘no more than a minimal effect on an
individuals Bic] ability to work.” Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir.
1996)(quoting Social Security Ruling 88).

The purpose of step two is to screen out weak claBee Bowem82 U.S.
at146-47. Regardless of whether an impairment is found severe esenare,
the impairment must be taken into account whertlkiienants RFC is made.
Buck v. Berryhill 869 F.3d 1040, 1049 (9th Cir. 2017). Even if an impairment ig
improperly labeledsnonsevere or simply left out of the step two analysis, the

error is harmless if thelaimantprevails on step two and the impairment is
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considered in the creation of the RFC at step fhewwis v. Astrug498 F.3d 909,
911 (9th Cir. 2007).
1. Migraine Headaches

Plaintiff first claims that the ALJ erred by considering her miggainon

severe. ECF No. 11 atB. She argues that she visited the emergency room over a

dozen times for migraine treatmentld. Additionally, she argues her migraine
symptoms were more than miltd. To prove the severity of her migraines, she
argues that emergency providers noted that she appeared to be “in obvious pa|
that she would experience migraine symptoms for several days before going tg
ER; and that the only medicine that cured her symptoms was Dilaudid, a
medication administered intravenously at the ER.at 7. The Commissioner
argues that the ALJ’s decision Btaintiff's migraines is supported by the record
because medication for her headaches usually workeRlamdiff usually

appeared comfortabbiuring her migraine episode&CF No. 12 at-4b.

The ALJconcluded thaPlaintiff's migrainesnverenon-severe impairmest

in™;

the

AR 18 Specifically, the ALJ found that the medical records do not show frequent

migraine tratment that Dilaudid usually works itreating the migraine
symptomsthat Plaintiffcouldwalk aroundhotwithstandinghe migraines’ pain
and that she overall appeared comfortaloieng her migraing Id. at 19. With

this evidence, the ALJ determined tRdaintiff's migraines were mild in nature

ORDER ~10
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Id. The ALJ concluded tha&laintiff’'s migraines were nesevere because they did
not keep her from performing basic work activitiéd.

There is evidence th&faintiff’'s migraine headaches were mseyerehan
mild headache ER physicians would occasionally observe that Plaintiff's
symptoms were worsened by lighAR 438, 479488,571, 999. Sheoccasionally
felt nauseousluring her migraine episodeédR 472, 479, 990, 999Plaintiff
frequently described the pain from her migraines as anywhere betweeutof8
10 to a 10 out of 10. R 438,446,472, 488, 953978

However, there is also evidence that supports the ALJ’s finding that the
headaches were mild in nature, and thusserere. The pain would eft be
described as mildather than major or severe RA443,450. Treating physicians
and nurses noted thRataintiff was often comfortable and showed no signs or
symptoms of a severe migna headache. R 450,954,955, 1003.She was able
to walk, react to her surroundings, and respond to physicians and cwrisgsher
migraines AR 572, 954 955, 1003.

If theevidence supports more than one rational interpretation, the court n
not substitute its judgment for that of the Commissioderckett 180F.3d at 1097
Here, theevidence supports more than one rational interpretation. Some evide
shows thaPlaintiff’'s migraines were severe. Other evidence showsthaitiff's

headaches were mild in nature, as the ALJ found. But it is not timt'Cmle to
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make its own judgmerdf the evidenceThe Court’s task is to determine if the
ALJ’s decision is supported by substané@ldence Sprague 812 F.2dat 1229-30.

Here, the evidence supporting the ALJ’s conclusionRtentiff's migraires
were norsevere is substantiaRlaintiff referred to them as mild, physicians and
nurses observed thBtaintiff appeared comfortable during the migraine episodes
and she remained alert and observant throughout the migraine attacks. The C
findsthatthe ALJ did not err imletermining thaPlaintiff’'s migraines were nen
severe.

2. Seizure Disorder

Plaintiff argueghatthe ALJ erred in finding her seizure disorder sporadic,
and therefore nosevere, because the nature of seizisrttsat they are sporadic
and cannot continuously occur for 12 months. ECF No. 11 at 8. The
Commissioner argudbatPlaintiff's evidence does not satisfy the burden require
to overturn the ALJ’s decisiorECF No. 12 at 4.

The ALJ concluded tha&laintiff’s seizure disorder was n@evere because
her seizures were sporadifR 19. The ALJ noted thaPlaintiff had one seizure
during a doctor’s visit in August 2016 and one seizure in February 2015
January 201 7Rlaintiff reported having three seizures over a-iwaek span, but
did not go to the emergency room for these attattks Additionally, the ALJ
found thatPlaintiff's physicians did not find evidence of repeated seizuces.

The ALJfoundthat Plaintiffs alleged seizure disorddid not meet the durational

ORDER ~12

ourt




10

11

12

13

14

15

16

17

18

18

20

21

requirement for severity, which is a physical impairment that has lasted or can
expected to last fa 12-month period.ld. For these reasons, the ALJ found that
Plaintiff's seizure disorder was na@vere.ld.

The record shwes Plaintiff suffered from at least two documented seizures,
The first occurred in February 2015, but the record does not provide specific
details regarding this episadé&R 947. The second seizure occurred during a
doctor’s visit in August 2016. AR 84 On a visit to discudBlaintiff's higher
thannormal anxiety, her eyes suddenly rolled back in her head and her whole |
started shakingld. She woke up on the flo@nddid not know what had
happenedId. While theER physician diddiagnosePlaintiff with a seizurgthe
doctor found no evidence of repeated seizures or a seizure disorder. AR 950.

There was an additional seiztlilee episode in April of 2015. AR 851.
Plaintiff stated that she was looking at her phone when her vision sudpbnly
very blurry. Id. Sheclosedher eyego rub thembut then could natopen them
and her hands clenchettl. She fell to the floor and was reportediyresponsive
for several minutesld. The ERphysician, however, attributed this episode to a
syncope rather than a seizurel.

Plaintiff also reported seizures occurring in January of 2017. AR 13R4.
stated she had two episodes in the same week and a third the followinglaveek.
However, no other evidence in the record supgeleamitiff's report of

experiencing three seizures in two weeks.
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Plaintiff only suffered from two documented seizures: one in February of
2015, and artber in August of 2016. AR 9487. Plaintiff thought she had
suffered a seizure in April of 2015, but the emergency room physician determir
that it was a syncope and not a seizure. AR 851. Additiomd#yntiff's three
reported seizures in January of 2017 are not supported by medical evidence. 1
point did any doctor diagno$daintiff with a seizure disorder. For these reasons
the Court finds that the ALJ did not err in determiniingt Plaintiff's seizures were
nonsevere.

Plaintiff argues that it is impossible for a person to experience a seizure f
continuous lanonth sparsupporting thathe ALJ’s finding of norseverity was in
error. ECF No. 11 at 8. Howev@laintiff misunderstands the durational
requirement. The ALJ did not find thRltaintiff needed to be in a continuous state
of seizure for 12 months, but rather that an alleged seizure disorder needed to
presenpr expected to be presdnt a continuous 12 month period to conclude th;
the impairmentvas severeSee42 U.S.C. 8823(d)(1)(A) Considerindlaintiff
was never diagnosed with a seizure disorder, and only experienced two
documented seizures, which were 18 months apart, the ALJ’s finding is suppof
by substantial evidence.

Plaintiff argues that experiencing seizures evexymonths is enough to
meet the durational requirement, citing the Impairment Listing Agiges of the

Social Security Act. ECF No. 11 at 8. However, these appendices are relevan
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step 3, when the decision maker compares the impairments to these listings to
determine if the impairmentonstitutea disability as a matter of lanwsee20

C.F.R. 88404.1520(a)(4)(iii), 416.920(a)(4)(iii). Furthétaintiff does nomeet

the requirements fan epilepsydisability in the Impairment Appendices.

Epilepsy is a disability when the seizures occur “at least once every 2 months f
least 4 consecutive months.” 20 C.F.R. Pt. 404, Subpt. P, App. 1 § 11.02C.
Plaintiff has not experienced one seizure every 2 months for 4 consecutive mo

The ALJ’s conclusion th&laintiff's seizures was nesevere is supported
by substantial evidence. The Court finds that the ALJ did not err in evaluating
Plaintiff's seizures.

3. Mental Health Disorders- Anxiety and Depression

Plaintiff argues that the ALJ erred in finding her anxiety and depression
disordersnonsevere at step two. ECF No. 11 a18. The Commissioner argues
Plaintiff has not shown reversible error. ECF No. 12 at 4.

The ALJ evaluateéPlaintiff’'s mental health impairments using the
“Paragraph B” criteria for mental functioning. AR 19. There are four Patagap
criteria: (1) understanding, remembering, or applying informat{@hpjnteracting
with others;(3) concentrating, persisting or maintaining pace; @adapting and
managing oneselfld.; see als®0 C.F.R. 04, Subpt. P, App..1The ALJ found
that Plaintiffhad no limitation for criteria (1) and mild limitations for criteria<2)

(4). AR 19-21.
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The ALJ gave a very detailed expddionas towhy Plaintiff's mental
imparments were only minor. AR 321. In responsé&laintiff claims that the
ALJ did not consider some parts of the record or certainttestBlaintiff
underwent.ECF No. 11 at-811. NonethelessPlaintiff's arguments are the same
as her arguments above, in which she attempts to present contradicting etader

argue thathe ALJ’s decision is not supported by substantial evidence. In the fg

of contradicting evidence, the Court will defer to the ruling of the Commissioner

long as it is supported by substantial evidertackett 180 F.3d at 1097The
Court finds tlat the ALJ did not err when evaluatiRgpintiff's mental health
impairments because the decision is supported by substantial evidence.

4. Chronic Pain Disorder

Plaintiff argueghatthe ALJ erred by not considering her chronic pain
disorderas a possible impairment when creating her residual functional capacit
(“RFC”), and instead mistakenly grouping allRIaintiff's pain into the
Fibromyalgia analysis. ECF No. 1118-13. The Commissioner argues that
Plaintiff’'s pain was considered when creating her RFC, so a failure to find the
chronic pain syndrome as severads an error. ECF No. 12 at&.

The ALJ considere®laintiff's fiboromyalgia as nofsevere at step two
because it did not meet the 1990 or 2010 Criteria for the Classification of

Fibromyalgia from the American College of Rheumatology. AR232
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Nonetheless, when creatifgaintiff's RFC, the ALJ considerdelaintiff’s pain.
AR 23-28.

Here, the ALJ did not specifically discudsronic pain disorden step two,
instead discusng only the pain as it relatéa Plaintiff's fiboromyalgia. AR 22.
However Plaintiff prevailed at step two. The ALJ fouRthintiff's chronic heart
failure and status post lumbar fusion severe. AR 18. Additionally, the ALJ still
consideredPlaintiff's pain at step fauwhen creating her RFC. AR233. The
failure to discuss Chronic Pain Disorder or Syndrome, then, is harmless,éecay
Plaintiff prevailed at step two and the ALJ considdP&intiff's pain at step four
when creating her RFQ.ewis 498 F.3d at 911.

The ALJ did not err irhis analysis ofPlaintiff's pain at step two.

5. PTSD and Insomnia

Plaintiff argues that the ALJ erred by failing to consider her Post Traumati

Stress Disorder (“PTSD”) and insomnia at step two. ECF No. 11-4812The
Commissioner argues that any error committed by the ALJ at stepdw/o
harmless. ECF No. 12 ath.

While the ALJ considereBlaintiff’'s mental health at step two, the ALJ did
not specifically focus on PTSD or insomnia. AR-28. However, when creating
Plaintiff's RFC, the ALJ did considétlaintiff's insomnia. AR 24 (discussing
sleep disturbance). Additionally, the ALJ discusB&intiff’'s mental health

impairments at stegiwo and four. AR 1922; 24.
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Plaintiff was not harmed at step two because the ALJ found severe
impairments, so the analysis continuégwis 498 F.3d at 911. Further, the ALJ
consideredlaintiff's insomnia and PTSD in creating her RFC. When these two

conditions occur, any error in not finding an impairment severe at step two is

harmless.Id.
The Court finds that the ALJ did not err at step two.
B. Assessing the RFC and the Medal Opinion Evidence

Plaintiff makes two arguments regarding the ALJ’s determination of her
RFC. First, she argues that the RFC is unsupported by substantial evidence.
No. 11 at 19. Second, she argues that theeiteby affording little weight to
Dr. CarynJackson’s and DR.A. Cline’s opinions, and gave too much weight to
the opinion of the Single Decision Maker (“SDMd. at 14-19.

1. Evidence SupportindPlaintiff’s RFC

Plaintiff argues that the ALJ’s determination of her RFC is not supported
substantial evidence. ECF No. 11 at 19.

At step four, the decision maker determinesaamants residual functional
capacity. 20 C.F.R. 8804.1520(a)(4)(iv), 416.920(a)(4)(iv¥Residual functional
capacity” is defined as “what you can still do despite your limitatio26.C.F.R.

88 404.1545(a), 416.945(aThe Commissioner considers all of a claimant’s

medically determinable impairments, including impairments that are not found {

be severe. 20 C.F.R4®4.1545(x2). Social Security rulings require an ALJ to
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“consider and address medical source opinions” when assessing a claimant’s |
Social Security Ruling 98p. “The RFC assessment is a functlpafunction
assessment based upon all of the relevant evidence of an individual’s ability to
work-related activities.”ld. Although the ALJ need not have engaged in a
functionby-function analysis for nowredible medical impairments, the ALJ
should not ignore limitations supported by the record and already credited by tk
ALJ. Bayliss v. Barnhayt427 F.3d 1211, 1217 (9th Cir. 2005). The ALJ must
consider all relevant evidence, including medical records, lay evidepiogns,
and pain.SeeRobbins v. Soc. Sec. Admi#66 F.3d 880, 883 (9th Cir. 2006).
However, the Court may only invalidate an RF@ i not based on substantial
evidence.See Jones60 F.2dat 995 (citing 42 U.S.C. 805(Q)).

The ALJ determined th&tlaintiff's RFC allows her to perform light work,
defined as occasionally lifting or carrying 20 pounds and frequently lifting or
carying 10 pounds. AR 23; 20 C.F.R. § 404.1567(b). Further, the ALJ found s
can stand, walk, or sit for 6 hours in an 8 hour workday with normal breaks. AfR
23. The ALJ foundPlaintiff can push and pull, including operation of hand or fog
controls. Id. Plaintiff can frequently climb ramps and stairs and occasionally
climb ladders, ropes, or scaffold&l. She can frequently balance, stoop, kneel,
crouch, and crawlld.

The ALJ createdPlaintiff's RFC by evaluating her severe and 1sa@vere

iImpairments, including her cardiovascular disease;lpagbar fusion, complaints
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of pain, mental impairments, and the side effects from her medication to treat t
symptoms. AR 24. The ALJ also considettegel opinions oPlaintiff, Plaintiff's
boyfriend, and various medical experts, and assigned weighttoof their

opinions. AR 2428.

In support of his finding, the ALJ relied on the objective medical evidenca.

Plaintiff continued teexperiencdack @infollowing her post lumbar fusiom

early 2012buther overall condition was improving, and the physicians noted th
Plaintiff had a good range of motion without much reported pain. AR&5
Additionally, records from mi2016 indicated tha®laintiff's cardiovascular
problems were largely under control, witkaintiff reporting decreased chest pain.
AR 26. In late 2016 Plaintiff did not have any emergency room visits for back
pain or chest painld.

The record supports the ALJ’s findingsgarding Plaintifs back pain and
range of movementin the few weeks following back surgery, the surgeon
reported thaPlaintiff was having expected pesperation pain, but was overall
doing well. AR 896. In a string of emergency room visits in November 2014, tl
physicians note@laintiff's steady gait and normal pace. AR 933. In an
orthopedic followup from her surgery, she reported pain and falls, but overall fg
40% better and presented a full range of motion. AR£31 Emergency room
visits continued to show a full range of motemd a steady gait with occasional

back tendernessAR 954, 964, 967

ORDER ~20

nese

At




10

11

12

13

14

15

16

17

18

18

20

21

Additionally, the record supports the ALJ’s findingsRlaintiff's
cardiovascular problems?laintiff's emergency room visits frequentlycsted
normal heart functioning, regular heart rate and rhythm, and a lack of chest pali
AR 954. There were some instances, however, in wRiemntiff reported chest
pain to emergency room physicians. AR 96fnetheless, wheRlaintiff
received an EK(@n August of 2016, the results were normal. AR 949.

When faced with contradicting evidence, the Court will defer to the ruling
the Commissioner as long as it is supported by substantial evidEackett 180
F.3d at 1097 Here, the record supports the ALJ's RFC determinationPlaantiff
has a full range of motion and is capable of light work. The Court finds that the
ALJ’s assessment #flaintiff's RFC is based on substantial evidengéerefore,
the ALJ did not err in creatinglaintiff's RFC.

2. Weighing of Opinion Evidencén Creating Plaintiff's RFC

Plaintiff argues that the ALJ wrongly afforded [@arynJackson’s opinions
and Dr.R.A. Cline’s opinions little weight in creating her RFC. ECF No. 11 at
14-18. Further, shargues that the ALJ afforded too much weight to the SDM’s
determination oPlaintiff's RFC. Id. at 19. The Commissioner argubatthe
ALJ appropriately weighed all of the evidence in determifitagntiff's RFC.

ECF No. 12 at-813.
The ALJ is responsible for resolving conflicting medical opinions and

determining credibility.Batson 359 F.3d at 1195. If the ALJ finds thhebpinion
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of atreating orexamining physician is not contradicted, the physiciapisioncan
only be rejetedwith clear and convincing reasosigpported by substantial
evidence Bayliss 427 F.3dat1216 “The ALJ need not accept the opinion of any
physician, including a treating physician, if that opinion is brief, concjusmd
inadequately supported by clinical findingsThomas v. Barnhar278 F.3d 947,

957 (9th Cir. 2002).The ALJ must provide legally sufficient reasons for

discrediting the testimony of witnesseSeeRollins v. Massanayi261 F.3d 853, 856

(9th Cir. 2001) (finding thahe ALJ provided adequate reasons for not fully
crediting witness’s statements). Failure to do so may result in reversal or rema

Plaintiff first argueghat the ALJ inappropriately afforded little wetgb Dr.
Caryn Jackson’s opinion d?laintiff's ability to work a 46hour work week. ECF
No. 11 at 14.Plaintiff argues that Dr. Jackson’s opinion is legitimate even thoug
came in the form of a ongage checkbox document because Dr. Jackson had a
treating relationship withPlaintiff and was familiar with all her medical issudd.
at 16. AdditionallyPlaintiff argues that the ALJ failed to develop a record of cle
and convincing evidence explaining his decision to afford Dr. Jackson’s opinior
little weight. Id. at 15-17.

The Commissioner argues that Dr. Jackson’s opinion lacked “supportabil
which is the amount of medical evidence presented with an opinion as support
that opinion. ECF No. 12 at See als®0 C.F.R. § 404.1527(c)(3). Further, the

Commissioner argues that the ALJ gave sufficient reasons to afford Dr. Jacksq
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opinion little weight, and that those reasons are supported by substantial evide
ECF No. 12 at 910.

The ALJ found that Dr. Jackson’s opinion came in the form of gpage
medical questionnaire and concluded ®laintiff is unable to perforrany type of
work on a 46hour work weelschedule.AR 27. The ALJ first found that Dr.
Jackson’spinionwas inappropriate for her to make becamsly the ALJ can
determire legaldisability. 1d. Additionally, the ALJ found that the whole medical
record contradicts Dr. Jackson’s opinidd. For these reasons, the ALJ afforded

Dr. Jackson’s opiniohttle weight. Id.

Dr. Jackson’s opinion was brief, conclusory, and unsupported by findings.

Particularly noteworthy is that the opinion came in the form of a checkboypage
form, in which Dr. Jackson claimehdatPlaintiff could not work 40 hours a week

and then offeretirief medical diagnoses mprovided box. AR 1189. There is no
explanation of the effe¢chatPlaintiff's seizures, depression, anxiety, PTSD, or

intervertebralisc disorder would have on her ability to work 40 hours a wikk.

“The betteran explanation a source provides for a medical opinion, the more w¢
we will give that medical opinion.” 20 C.F.R. § 404.1527(c)(3). An ALJ may re
a medical opinion, even one from a treating physician, if it is brief and conclusa
Thomas278F.3dat 957. Because Dr. Jackson failed to provide a more robust
explanation of her opinion dPlaintiff's ability to work, the ALJ did not err when h

afforded her opinion little weight.
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The ALJ also provided clear and convincing reasons to afford Eksda’s
opinion little weight. He clearly stated that he gave little weight to Dr. Jackson’s
opinion because it was an unsupported, unexplained opinion contradicted by the
complete medical record. AR 27. WhRé&intiff argues that the ALJ failed to
dewelop a record of his findings, the ALJ dt® medical evidence imaking his
determination on the weight afforded to Dr. Jackson’s opingeeAR 27. Further,
the ALJ noted that Dr. Jackson’s opinion is contradicted by the entire medical
record, whichlthe ALJ considered in ooing to his conclusions. AR 4Z9.

For these reasons, the Court finds that the ALJ properly afforded Dr.
Jackson’s opinion little weight, afhsedhat decisioron clear and convincing
reasons supported by substantial evidence.

Plaintiff also argues that the ALJ erred when affording little weight to Dr.
R.A. Cline’s psychiatric evaluation éflaintiff. ECF No. 11 at 1718. In particular,
Plaintiff argueghat the ALJ’s findingignoreseveral psychologic&valuationsn
which Plaintiff showed impairment in concentration, mood, insightljudgment.
Id. at 17. The Commissioner argues that the ALJ appropriately rejected &r'sClin
opinions. ECF No. 12 at $12.

The ALJ afforded Dr. Cline’spinions little weight because tlbeinions
appeared to oversta@aintiff's mental impairmentsld. Specifically, the ALJ
found that the rest of the medical record contradicts Dr. Cline’s findiagsThe

ALJ noted that outside of Dr. Cline’s analysMaintiff’'s mental impairmentaere
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mild. AR 21-22. Due to these contradictions, the ALJ afforded Dr. Cline’s
opinions onPlaintiff's mental impairments little weightAR 21.

In affording Dr. Cline’s opinions little weight, the ALJ noted several differe
times in whichPlaintiff’'s mental limitations were mild. AR 21. The record suppq
this finding. During her emergency room vis®$aintiff frequently displayed

normal behavior and mental acuity. AB0-51, 95556, 960 991 Even in her

psychiatric visitsPlaintiff often displayed tranquil mood, full affect, and judgment

within normal limits. AR 1148, 11681, 1175, 1177. Whenever the psychiatrist
found mental impairments, the impairments were usually mild at wiakst-urther,
Plaintiff herself reported that her depression and mood improvedamavell-
controlled on medication. AR132.

The rest of the objective medical evidence in the record indicates that
Plaintiff’'s mental impairments were miltt worst. The ALJ stated this as hesison
for affording Dr. Clines opinion little weight. AR 2222. Thus, the Court cannot
say that the ALJ failed to give clear and convincing reasons supported by subs
evidence to afford little weight to Dr. Cline’s opinions. The ALJ did noirerr
giving little weight to Dr. Cline’s opinions.

Last, Plaintiff argues that the ALJ gave inappropriate weight to the RFC f
by the single decision maker (“SDM”) at an earlier stage of Plaintiff's soaalise
claim. ECF No. 11 at 389. Plaintiffcontendghat the SDM and ALJ found the

same RFCs for Plaintifgrguingthat the ALJ inappropriately relied ¢ine SDM'’s
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determination of Plaintiffs RFCIld. The Commissioner argues that the ALJ
assigned no weight to thé®1's opinion. ECF No. 12 at 1a11.

An ALJ cannot afford any weight to an SDM'’s opiniordetermining a
claimant’'s RF(because the SDM is not a medical exp@uorrea v.Berryhill, Dkt.
No. 17cv-732,2018 WL 2254368at *9 (E.D. Cal. May 17, 20183ee als@ocial
Security Programs Operation Manual System § DI 2451{"@0M-completed
forms are not opinion evidence at the appeal levelslowever the ALJ here

explicitly stated that he afforded meeight to the SDM’s RFC finding:Since this

represents an administrative finding, not an opinion, the undersigned declines {

weigh the determination.” AR 27. Just because the RFC determinations from
SDM andALJ were the same does not mehatthe ALJ gave any weight to the
SDM’s opinion, especially when the ALJ explicitly states that he declines to we
the SDM’s finding. Thus, Plaintiff's argument that the ALJ gave weight to the
SDM'’s RFC determination fails.
TheALJ did not err in determininglaintiff’s RFC and in his decision to
afford two opinions little weight.
C. Assessing the Weight Afforded to Plaintiff’'s Subjective Testimony
Plaintiff argues that the ALJ inappropriately rejected her sulbgcti
testimony. ECF No. 11 at 421. The Commissioner argues that the ALJ
provided sufficient reasoning to rejdfaintiff's subjective testimony. ECF No.

12 at 1316.
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When assessing the credibility of the claimant’s subjective testimony, the
engages in a twetep analysisMolina v. Astrug 674 F.3d 1104, 1112 (9th Cir.
2012). First, the ALJ determines whether there is “objective medical evidence
underlying impairment which could reasonably be expected to produce the pail
other symptoms allegedLingenfelter v. Astrues04 F.3d 1028, 1036 (9th Cir.
2007). If the objective medical evidence exists, and there is no evidence that t
claimant is malingering, the ALJ must provide clear and convincing reasons
supported by substantial evidence for rejecting the claimant’s testingonglen80
F.3dat128184. To find a claimant not credible, the ALJ must rely on reasons
unrelated to the claimant’s testimony, conflicts between the claimant’s testimor
and the claimant’s conduct, or internal contradictions in the testimdagit v. Soc.
Sec. Admin.119 F.3d 789, 792 (9th Cir. 1997An ALJ cannot reject a claimant’s
subjective pain testimony solely based on a lack of support from objective med
evidence.Fair v. Bowen 885 F.2d 597, 60®th Cir. 1989).

If an ALJ finds that the claimant spends a substantial part of her day eng
in physical functions transferable to a work environment, then the ALJ may dis(
the claimant’s testimonyerigan v. Haltey 260 F.3d 1044, 10480 (9th Qr.

2001). However, carrying on certain daily activities does not detract from a
claimant’s testimony if those activities are not necessarily transferable to a wor
setting. Id. The Social Security Adoes not require claimants be utterly

incapacitatedo bedisabled Fair, 885 F.2dat 603
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A general assertion that the claimant is not credible is insufficient; the AL
must “state which . . . testimony is not credible and what evidarggests the
complaints are not credible Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993).
The reaens proffered must be “sufficiently specific to permit the reviewing cour
conclude that the ALJ did not arbitrarily discredit the claimant's testimaDgtéza
v. Shalala50 F.3d 748, 750 (9th Cir. 1995) (citation omitted).

The ALJ concluded thalaintiff’'s statements regarding the intensity,

[ to

persistence, and limiting effects of her conditions were not consistent with the full

medical record. AR 27. First, the ALJ found tR#intiff walked her dog, took
care of her pets, shopped in stores, and folded her laundry on a regulatdoasis.
Second, the ALJ founBlaintiff's use of a walker is not corroborated by the
medical record.ld. Third, the ALJ found the medical record did not support
Plaintiff's complaints of back pain that would require her to lie down for 1 to 2
hours a day. AR 28. Finally, the ALJ found tRéintiff stopped working
because she was laid off for reasons other than her medical conditions.
Therefore, the ALJ concludebat thePlaintiff's statements regarding the
intensity, persistence, and limiting effectsRbintiff’'s conditions were not
reliable 1d.

Plaintiff argues that the ALJ rejected her subjective testimony partially ba
on the lack of corroborating obgaee medcal evidence. ECF No. 11 at-Z1.

However, the ALE determination dPlaintiff's credibility was based on more thar
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just a lack of objective medical evidence. The determination was also based on

contradictions betwedBlaintiff's claims and the testimony of her own conduct. A
the ALJ found Plaintiff is able to engage in activities that require walking, stand
and a range of motion to complete, including walking the dog and shopping at
grocery stores. AR 27. WhiRaintiff states sheaks not do these activities alone
she nonetheless states that she is able to complete AB03. Further, several
medical records reflectdelaintiff’'s steady gait and lack of back pain when she
visited the emergency room. AR-2Z8;see alsiAR 908,985, 1005.

While an ALJ cannot reject a claimant’s subjective testimony for a lack of
objective medical support, an ALJ may do so based on contradictory testimony
testimony regarding actions inconsistent with the symptoms allegga.ight, 119
F.3d at 792. Herehe ALJ rejected Plaintiff’'s subjective testimony because of th
contradictions between Plaintiff's activities and the severity of the symptoms sH
suffers. AR 2628. The ALJ provided clear, specific, and convincing reasons
supportedoy substantial evidence to rejédtintiff's testimony regarding the
severity of her symptomdd. Therefore, the Court finds the ALJ did not err in

rejecting Plaintiffs subjective testimony.

CONCLUSION
Plaintiff argues that the ALJ’s decision should be reveasetishe should be

immediately awarded benefit&CF No. 1L at21. Plaintiff urges the Court to apply
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the “creditastrue” rule to Dr. Jackson’s testimornwhich wouldallow the Courto
award benefits without a remand. ECF No. 11 at 21. The -@stite rule states
that a district court may award benefits without a remand for administrative
proceedings if (1) the record has been fully developed; (2) the ALJ improperly
disregards @octor’s or claimant’s testimony; and (3) if the improperly disregard
evidence were credited as true, the ALJ would be required to find the claimant
disabled on remandGarrison v. Colvin 759 F.3d 995, 1020 (9th Cir. 2014).

Here, the Court did not finthat the ALJ erred in any of his credibility
determinations. Thus, the credgtrue rule does not apply.

Accordingly,IT IS HEREBY ORDERED:

1. Plaintiff’'s Motion for Summary JudgmerECF No. 11, isDENIED.

2. Defendant’s Motion for Summary JudgmeBCF No.12, is

GRANTED.

3.  Judgment shall be entered in favoiD&fendant.

The District Court Clerk is directed to enter this Order, enter judgment fol
Defendantprovide copies to counsel, anlbse this case

DATED September 19, 2018

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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