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DSHS Region 1/DCFS Childrens Administration et al

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Aug 15, 2019
UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON
RUTH ANN CONDE CHEESMAN, No. 1:18-cv-030.3-SAB
Plaintiff, No. 1:18cv-03224SAB
V.
PAMELA J. ANDERSON, TABITHAA:
SNYDER, MAYRA CUENCA;DCFS
AREA ADMINISTRATOR —BERTA
NORTON,
Defendard.
ORDER GRANTING, IN PART,
ROY D. CHEESMAN AND DENYING, IN PART ,
Plaintiff, DEFENDANT S’ MOTION FOR
V. SUMMARY JUDGMENT
TABITHA SNYDER, MAYRA CUENCA

PAMELA ANDERSON, BERTA

NORTON, DEPARTMENT OF SOCIAL

AND HEALTH SERVICES,

CHILDREN'’S ADMINISTRATION,
Defendard.

Doc. 53

Before the Cort is Defendaris Motion for Summary Judgment, ECF Ng
25. The motion was heard without oral argumPrdintiffs are representing
themselves. Deferahts areepresented by Assistant Washington Attorney

Generallacob E. Books.
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In their ComplaintsPlaintiff s are suing social workers who were involvg
in the decision to remove their children from tHemeafter reports of abuse
were made bgchool officials Defendants now move for summary judgment ¢
all claims.

Motion Standard

Summary judgment is appropriate if the “pleadings, depositions, answ
interrogatories, and admissions on file, together with the affidavits, if any, sl
that there is no genuine issue as to any material fact antheéhabving party is

entitled tojudgment as a matter of law.” Fed. R. Civ. P. 56(c). There is no ge

issue for trial unless there is sufficient evidence favoring thenmmring party for

a jury to return a verdict in that party’s favAnderson v. lberty Lobby, Inc, 477
U.S. 242250 (1986). The moving party $ithe initial burden of showing the
absence of a genuine issue of fact for talotex Corp. v. Catretd 77 U.S. 317
325 (1986). If the moving party meets its initial burden, themoming party
must go beyond the pleadings and “set forth specific facts showing that the
genuine issue for trialfd. at 325;Anderson477 U.S. at 248.

In addition to showing there are no questions of material fact, the moy
party must also showhatit is entitled to judgment as a matter of l&with v.
University of Washington Law Schp@B3 F.3d 1188, 1193 (9th Cir. 2000). Th
moving party is entitled to judgment as a matter of law when thenowing part)
fails to make a sufficient showing on an essential element of a claim on whi
non-moving party has the burden of proGelotex 477 U.S. at 323. The non
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moving party cannot rely on conclusory allegations alone to create an issug of

material factHansen v. United Stateg F.3d 137, 138 (9th Cir. 1993).

When considering a motion for summary judgment, a court may neithéer

weigh the evidence nor assess credibility; instead, “the evidence of the non

movant is to be believed, and all justifiable inferences are to be drawn in his

favor.” Anderson477 U.S. at 255.
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Background Facts

On Decenver 7, 2016, Plaintif daughterL..C., whowas 5at the time
went to schoolShe had been absent theey before. At some point in the mang,
her teacher, id Rossnoticedsome puffiness around hereesandsome slight
bruising on theouter edgeShe asked IC. what happened, arldC. explained the
shefell asleep in the chair and somehow hit the cihg.Rosslet it pass. Later
that afternoon, Ms. Ross asked her again whatdragd At that point,L.C. said,
“my Dad hit me and hit my sistertwo timesand then he felt bad so he put
medicine on my eyéMs. Ross then reported this conversation to the school
counselor.

The stool counsel then told therincipal, John Gaf, who told the
counselotto call hild ProtectiveSenices (CPS)CPS indicated the school
needed ¢ decidewhether to call law enforcement, giviire previous interactions
with Plaintiff Roy CheesmahMr. Graf eventuallycalledthe school resource
officer. Mr. Graf also took tree pctures of LC.’s faceln the process he asked

L.C., “Oh, Sweetie, whatappened to yalweye? Sheimmediately reped, “My

dad got angry and hit nieShe also mentioned that her big sister had gotten ipto

trouble because she had gotte@.lsome ie. Sheindicatedher dad smzked her
big sister for getting the ice.

School officials let..C.’s father, Plaintiff Roy Cheesman, take her daug
homeafter schob

The next dg, L.C. wasinterviewedby Detective Jennifer Margheim and
CPS Investigator dbitha Synder. LC. gave conflicting statements about what
happenedAt first, she stated she was watching TV and fell asleep lanuped
herself. ECF NO.40, Ex. C, at 4. Detective Margheim followed tgou

1 Defendants indicatéhey knew thaPlaintiff Roy Cheesman had a history of
yelling at staff and was quick to escalate conflict.
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bumped yoursel? Olay.Can you tellme more abut that? L.C. responded
“Because mylad hit my sister one time and rdgd hit me two times and then n
sister helped me pute on my eyé&.At another point, she stated that she was
flipping her chair and she fell and her dad got mad at her. She wasfadied
was ever afraid of her dadthd she aswered “Uh—ye...no.” Detective
Margheim followed up:
Q:  Are you sometimesver afraid of youdad?
A:  Yeah.
Q: Yeah™Whenare you sometimes afraid of yodad?
A:  He gets ma@nd yell at me.
Q: Whenhe gets rad andyells at you?
A: Mmhmm.
Q: Has that happened one time or more thantiome?
A:  More than one time
Q: Kay. What happens when he gets fhad
A:  Um—hecomes down.
Q: Okay. What happens when he yells?
A:. He um—raisingsome more at the computers.
Q: Okay. And abes agthing else happen when’semad®
A: Um—no.
Q: No? Okay. Has anything ever happened before when he gét mad
A: No.
Later, she explained that Hetes it when she flips her chair, bbeslidn't
want to showDetectiveMargheimhow she flips her chair. She sdudr legs were

tired. She said yes when asked if she thought she was going to get into trou
she showed Detective Margheim how to flip the chair. Questioning continue
about her flipping her chair

Q: Okay. Were you sitting on the chavhen your dad hit you?

ORDER GRANTING , IN PART, AND DENYING, IN PART,
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A:  Yeah. Ulihuh
Q: Okay.So you weresitting in your chair and where did your dadyou at?
A:  Atmy head.

L.C. then proceeded to show Detective Margheim wherevsisenit.
Question continued:
Q: Okay. So yu ... you told me you wee stting in a chair when youwlad hit
you on the head. Is that. Beforethe chair flipped, when the chair flipped or
something else?
A:  Um—Dbeforethe chair tripped
Q: Okay. So then . . then what happened?
A: He um—heum—hewas atside, mydad becausé&ewastakingout my
Barbie? because my puppy was watarkingbecause he put my Bathe put my
puppy inside theage.
Q: Okay, what happened to the chair wiyenr dad hit your head?
A:  Um—I don't know.
Q: Okay. Umwhat hapen . . e—wherewas your sister at when yodad hit
your head?
A:  Um—heum—hit me by my sister.

As the interview wasvrapping upL.C. was asked if everything they talk
abou was the truthL.C. answered that she ditdrknow. In following up L.C. was
asked what she wsafraid of. She esponded”Of mydad’ and explained it was
because he yelled at her.

Detectives spoke wih L.C.’solder sister, V.C., who wdak6 at the time. Sh
statedshe did not see how her sister got her black eye. She reported she sp
most of her time in rroombecause her dad gets upset a lot. She said she

scared to go home and was scared she might get hit if she spoke to the pol

2Barbie is the name of .IC.’s puppy
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about her ddd anger. She statéer dadoecomes agry with all three kids on a
daily basis and hits them. She repotted dad hits her in anger at least a coup
times a week. She confirmed that on December 7, 2016, her dad came into
bedroomwas angry at her and her sisteandhit her on thdeft side of her head.
Shealso statedher dad grabbeld.C. by the topof herhead and shook her
aggressively.

Detectives alsspoke to I.C, whas L.C.’s older brotherHe al® stateche
did not sedrow L.C. got her black eyeHe reportedhis dad gets amg atthekids
frequently budeniedthat he hit them when he getsgay.

Based on the statements of the children, law enforcement took them i
protective custodyDefendant Snyder took thahildren to Kittitas Valley
Healthcare ldsptal where they were examined. The doctor examg L.C. made

the following observations:

Pdient has n@ghysicalfindings on exanthat is worrisome for

physical abuse that can be found on a medical screening exam other
than the small amount of ecchymosis surrounding the pigidrbital
which | camot state with any medicakrtaintyis relatedo any

specific physical abusd-urther evaluation afhe home environment

will be left to the caseworkers and CPS.

ECF No. 40, Ex. D.
With respect to the older two children, the doctor concludetewereno
physicalfindings on theexamtha were worisome for physical abuse.

The Department of Social and Health ServiceSHI convened d&amily

Team Decision Meetingn December 9, 2016. Plaintiffs participated along with

DefendanMayra CuencaDefendan TabithaSnyder andefendahPam
Anderson Ms. Cuenca andVis. Snyderreported thaPlaintiff Roy Cheesmaacte(

in an irrational manneexhibiting significant mood swings amaaking

Inconsistent statementde admitted to being a habitual marijuana user. At the

meeting DSHS offered Plaintiffs severaptwons, ncludingsigning avoluntary
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placenentthat would remove the children from their home for 30 days, with 1
option of extending this up to 90 days iéyhchose. fis wouldgive Plaintiffs
time to participate in the recommended serviBémintiffs signed thevoluntary
placement agreemeraithough they maintain they were coerced into sigiting
Theymaintainthat Defendants told them it would take longer if they weriLihh
the court system, rather than signing the voluntéaggment agreemerfaintiff
Ruth AnnCondeCheesman was also told that the children could be returnec
homeif Plaintiff Roy Cheesmawould live somewherelse
DSHSrecommended that Plaintiff Roy Cheesman participate in drdg &
alcohol assessment and treatmeatdomurinalysis ted, andangermanagemen
and domestic violence assessrseHe intially agreed to participatand
completed a drug and alcoladsessmerand drug testindout he never aopleteg
all theservicesPaintiff Ruth Ann CondeéCheesman agrdeo participate in non

offenderparental canseling.

A second Family Team Decision meeting was held on January 6, 201f/.

Plaintiff Roy Cheesman had submitted dirty '§Aesting positive for TE.
Plaintiff Ruth Ann Conde Cheesman hattendedl of the 3scheduled family
support meetings. Given tim@ncompliance with the recommendesatmen,
DSHS offeredPaintiffs a thirty-day extension on the voluntariapement
agreements. Thayeclined the offer anthstead asked for@urthearing.n
response, DSHfiled dependency petitions in Kitths County Superior Court
concerning Plaintifs three childrerandthe children remained in caf-home
placementPlaintiffs were allowedupervisedisitation sessions with hhildren
but Defendants report thaPlaintiff Roy Cheesmawould have inappropriate
conversations with therh

*On January 30, 2017, DSHS petitioneddbert to susped Plaintiff Roy
Cheesmals visitation with his children due to his increased confroonat and
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A sheltered carbearirg took place on January 12,0 At the hearing, the
court ordered that all three children remain inoldhome placemen#ifter
Plaintiff Roy Cheesmads vigtation was suspended, bothafitiffs refused to
engage in treatment servicexcepto attend Family Fustional Therapy The
provider indicatedhe Cheesmandid show progress this area.

On August 172017, the courtoncluded the dependency fdrtding
hearings and dismissed the dependency petition filddS$yS. The court noted
that the DSHS case met the legal requirerteeptoceed toward dependenayd
there was ufficient evidence to place the children out of the Cheesman.homg
also foundtha DSHS presented sufficient evidence to prove that PlaRaif
Cheesman was not a capable paremveverthere was not sufficient evidence|to
prove Plaintiff Roy Cheesman committed the assagdinsthis children The
children were returned to therne.

Plaintiffs believe L.Cs injury wascauseckither by falling off a chair and
hitting a table, but k&r accsed the teacher of injug or infecting the eyby
touchingL.C.'s face.

OnJanuary 3, 2017, the Kittitas County prosecutor charjaatiff Roy
Cheesmanvith one count of Assault of a Child in th&ird Degree and one count
of Assault in the Fourth DegreeDomestic ViolenceThe record is not clear as|to
the outcome of the criminal charges.

Plaintiff s’ Section 1983Claims
In order to estdlsh a claim under 42 U.S. § 1983,Plaintiffs must show

that(1) the conduct complained of was committed by a person acting under|the
color of state law; and (2) the conduct deprived Plaintiffs of a right, privilege, or

irrational behavior, his inappropriate conversations during supervised visitsjand

his pending criminatharges. The Court granted DSH#0ton to suspend
visitation on February 14, 2017.

ORDER GRANTING , IN PART, AND DENYING, IN PART,
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immunity secured by the Constitoi or laws of the United State®2 U.S.C8
1983;Long v.Cnty. of LA, 442 F.3d 1178, 11851t9Cir. 2006).

To the extent that Plaintiffs are suing the named state emplioytesr
official capacity, these claims aresthissedwith prejudice Seewill v. Mich.
Dep't of State Police491 U.S. 5865 (1980) (holding that neither state ntsr
officials atedin their official capacitiesvere“persons under 42 U.S.C8 1983.
Liberally construing Plaintiffscomplaints, the Court reads th@omplaintsas
asserting claims against the individualtpmed Defendants in their indival
capacity.See Bernhardt v. Los AngsCnty, 339 F.3d 920, 928th Cir. 2003).

Moreover, Defadants, as DSHS employees, have gpassecutol
Immunity in the context ahitiating dependency actionSee Meyers \Contra
Costa Cty. Dpt’ of Soc. Sews, 812 F.2d 1154, 1155®Cir. 1987).As such, any
claims based obefendantsdecision to investigate amaitiate dependency
proceedings are dismissed, with prejudice

TheCourt delines to dismiss this action based on res ptdicThesuperiof
court actionwvas dsmissed without prejudic&@herehavebeen nqudicial findings
on the merits of Platiffs’ claims.

18 U.S.C. 88 241 and 242 are criminal or jurisdictiotetiuses that provide
no private right of actionAldabe v. Aldabeg616 F.2d 1089, 1092 (9th Cir. 1980
Only a federal grand jury or United States attorney may initiate such criminal
chargesAccordingly, any claims under 18 U.S.C. 88 241 and @é2Znised with
prejudice

“Parents and children have a wellhborated constitutional right to live
togethemwithout governmental intégrence’. Wallis v. Spencei202F.3d 126,
1136 (9h Cir. 2000).Sucha right“is an essential liberty interest protected by the
FourteenthAmendments guarantee that parent and children will not beusged
by the state without due process of law except in an emer§edciOfficials

may ranove a child from the custody of its parent without pjualicial

ORDER GRANTING , IN PART, AND DENYING, IN PART,
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authorization only ifthe information they possess at the time of the seizure is
as provides reasonaltauseo believe that the child is in imminent danger of
serious bodily injuy and that the scope of thetrusion isreasonablyecessary t(
avert that specific injury.ld. at 1138

Here, a reasonable jury would not find that Plairitidfise process rights
were violatedvhen the children were placed in protective cust&agedon the
staements of the children and the inconsistent explanation given for the inju
L.C., areasonable juirgouldreachonly one conclusior—that an emergency
existed that required the children to be placed outeel@omeon December 8,
2016.Plaintiffs were afforded an opportunity to meet wittfendants the next
dayand at that meetinglaintiffs signed a voluntary placement agreement.
Plaintiffs' assertions that they were coerced into signing the agreement is n
supported byhe recod, even construing the facts in the light most favorable 1
them A reasonable accommodatiaas preseted that wouldhavepermittedthe
children to remain in the home until Defendants had the opportunity to inves
further, (.e. Plaintiff Roy Cheesmarhe parent who was accused of hitting his
children out of angeould have relocated from the fdgnhomeg, but Plaintiffs
refusecdthis option It was reaonable to ask Mr. Cheesman to temporarily live
anotheresidere Faintiffs’ refusal to have hindo somandatedheir childrenbe
the ones who would neéd temporarily livesomewhere elsés sich, summary
judgment is poper becausejewing theevidencdn the light most favor to
Plaintiffs, it is clear that no reasonable juuguldcondude thatPlaintiffs’ due
process rights were violated.

Plaintiffs argue Defendants violated their due precights when the
children were taken to the hospital for an exahime right to family association
includes the right of parents to makeportart medial decisions for their
children andof children to have those decisions made by their parents ra#img

the staté€. Id. at 1141(citations omitted) Barring a reasonable concern that
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material physical evidence might dissipatethat some urgent medical probler
exists requiring immediate attention, the state is required to notify parents g
obtainjudicial approval before children are subjected to investigatory physig
examinations. Id. (citations omitd).“Moreover, parents have a rigirising
from the liberty interest in family association to be with their children while t
are receiving madal attention (or to be in a waiting room or other nearby iérg
there is a valid reason for excluding them while all or part of the nledica
procedure is beingonducted)ld. at 1142. The Ninth Circuit also recognized t
children have a corrpsndingright to the love, comfort, and reassurance of th
parents while they are undergoing medical procedures, including examinhti
“The interest in family association is particularly compelling at such times, il
because of the possibility that eex to make medical decisions will arise, amd
partbecause of the family right to be together during such difficult and often
traumatic everst” Id. “A state has no interest whatever in protecting children
parents unless it has some reasonahlgegce that the parent is unfit and the ¢
Is inimminent danget.ld. at1142n.14.“Thegovernmeninay not, consistent
with the Constitutioninterpose itself between a fit parent and her children sit
becaus®f the conduct-real or imagined—of theother parent. Id.
Here,genuinassues of factemainfor the jury to decidevhether Raintiffs’
constitutional rights were violated when Defendanydertook the children to th
hospitalfor aphysicalexamnationwithout judicial authorization and vinbut
notice to the pants Additionally, the Court will entertain @&lotion to Appoint
Counsel for the minor childre determine whether the Complaint should be
amended to addaimsfor the Cheesman childrdrased on thenedical
examinationDefendantSryderis not entitled to qualified immunity on this clai
As set forth above, the law is wabtablshed that judicial authorization for a
purdy investigatory examination must be obtained after notice and@ortopity

to be heard has been furnishedhe paentsbefore the state can subject a chil
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aphysicalexaminationld. at 1141n.12. Moreover, Defendants were on notice
that at thevery leastPlaintiff RuthAnn Conde Cheesman, themoffending
parentshould have been afforded epportuniy to be present when herhildren
were examinedA jury will have to determine whether there was some urgent
medical problem or risk that the evidence would haigsipate that would have
prevened Plaintiff Roy Cheesman from being present as yaltha it was
impossible to obtain judicial authorizatipnor to the examinatian

It appearsPlairtiff s believethatDeferdants withheld or concealdide
doctor's reports that conclaled that no evidence of physical abuse was prese
and ths doctors reportabsolves them of anyrongdoing As such Deferdants
shouldnot have proceeded with the dependgmogeedings, given th
conclusions in the report. Plaintiffs argilne medical report staté'patient has ng
physial findings on exam that worrisomefor physical abee’ Asset forth
above, this is not a complete statement regardingRe@ardlessareasonable
jury would not read thstatemergin the medical records and conclude that
Defendants fabricated or withheld evidenbéoreove, a reasonable iy would
not read thestatement the medical records and concluties exonerated
Plaintiffs. The medical epotts were not the only evidence being considered b
Defendants. Defendané$éso heard directly from two of tlahildren that thie
father routirely hit them.

Plaintiffs’ State Law Claims

Defendants are entitled satutoryimmunity fromthe statdort clains. See
Wash. Rev. Code § 4.24.595. Plairgiiavenot allegedDefendants committed
gross negligence. Because Defendantertookal of the alleged actions as pa
of their official duties to investigate the chadiuse claimsand toplace the

children into protective custody, thare immune from Riintiffs’ alleged sta tort

claims (1) intentional infliction of emotional distred2) maicious prosecution;

(3) loss of consortium; and (4) libel or slander.
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Moreover, Plaintiffs’ claims based on WasheRr Code§ 26.44.030do not
survive. Plaintiffs are notleeging that a mandatory reporter failedtheir duty to
report childabuwse. It is undisputedhat this case was not referred to DSHS by
physician.

Conclusion

Plaintiffs’ claim based omefendantSnydets action intakingthe children
to the hospital for @hysical examination survives summary judgment.oftier
claims aredismissed.

Accordingly,IT IS HEREBY ORDERED:

1. Defendnts Motion for Summary Judgment, ECF No. 25, is
GRANTED, in part, andDENIED, in part.

IT IS SO ORDERED. The Clerk of Court is directed to enter this Ordg
andforward copies tdPlaintiffsand counde

DATED this 15thday ofAugust2019

' Stacley 0 S on

Stanley A. Bastian
United States District Judge
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