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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

1
Sep 23, 2019
2 SEAN F. MCAVOY, CLERK
3
4
5
A UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
7l JOHN DELFERT W.
8 Plaintiff, No. 1:18 CV-03055RHW
° v, ORDER GRANTING
" DEEENDANT’S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
11
12 Defendant.
13 Before the Court are the parties’ crasestions for summarjudgment ECF

14|| Nos.12, 16 Plaintiff brings his action seeking judicial review pursuant4®

15|| U.S.C. 8§ 1383(c)(3pf the Commissionesf Social Security final decision, which
16|| deniedhis application for Supplemental Security Income under Title ¥\the

17|| Social SecurityAct, 42 U.S.C813811383F.SeeAdministrative Record (AR) at

18|| 562 581 After reviewing the administrative record and briefs filed by the parties

18|| the Court is now fully informed. For the reasons set forth below, the Court

20

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~1
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GRANTS Defendant’sMotion for Summary JudgmeandDENIES Plaintiff's
Motion for Summary Judgment
l. Jurisdiction

Plaintiff filed his application for Supplemental Security IncomeJone 6
2011. SeeAR 217-223, 227233 562 His alleged onsedlateof disability was
March 1, 2004 AR 217, 227 Plaintiff's applicationwasinitially denied onJuly 7,
2011, seeAR 109112, and on reconsideration @ctober 3, 2011. SeeAR 116-
123.Plaintiff then filed a request for a hearingl@acembeb, 2011. AR 124-26

A hearing withAdministrative Law Judge (“ALJ"Kimberly Boyce
occurred on April 112013. AR 21,43, 45 OnNovember 42013, the ALJ issued
a decision concluding that Plaintiff was not disabled as defined in the Act and V
thereforeineligible for supplemental security incom&R 18-37. On January 28
2015, the Appeals Councdenied Plaintiff'srequest for reviewAR 1-4, thus
making the ALJ’s ruling the final decision of the CommissioSee20 C.F.R. §
416.1481.

On March 30, 2015, Plaintiff filed an action in this court challenging the
denial of benefits. AR 6449.The parties filed a stipulated motion for remand

pursuant to sentence four of 42 U.S.C. § 405§ 65355. They jointly asked the

! However, for claims under Title XVI, the application filing date (or protectliregf
date) is the earliest possible alleged onaé&t,dvhich in this case wdsne 6, 2011SeeDI
25501.370~)(1).
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court to reverse and remand the case for the ALJ to update the medical ewiden
particularly with records from Grant Mentdkalth—conduct a new hearing, and
Issue a new decision. AR 654. The court granted the parties’ motion and remai
for further administrative proceedings. ARB52.

The ALJ held another hearing on May 24, 26 AR 562, 592, 5940n
January 4, 201,8he ALJ issued aeconddecision againconcluding that Plaintiff
was not disabled as defined in the Act and was thergfeligible for
supplemental security incom&R 559-581. Plaintiff did notrequest review by the
Appeals Council, so the ALJ’s decision became administrativelydimadthe 60
dayperiod for requesting review expired. AR 56620 CFR 8§ 416.14520
CFR 8§ 416.146@&). On April 10, 2018, Plaintiftimely filed the present action
seeking judicial review of the Commissioner’s finalidem. ECF No.3.
Accordingly, Plaintiff'sclaims are properly beforaeCourt pursuant td2 U.S.C.

§ 1383(c)(3and42 U.S.C. § 405(Qg).
Il. Five-Step Sequential Evaluation Process
The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinable physical or

2 Plaintiff failed to appear at the hearing, despite the ALJ sending multiple written
notices. AR 562, 764, 788. His attorney, however, was present. AR 592, 594. Following the
hearing, Plaintiff submitted a letter explaining that he had erroneously believed ting ees

on another day. AR 802. He did not dispute that he had been properly notified. AR 563, 802,

light of this, the ALJ found that Plaintiff had constructively waived his right to appeassuneb
a decision based on the existing record. AR 563.
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mental impairment which can be expected to result in death or which has laste
can be expecte last for a continuous period wot less than twelve monthsi2
U.S.C. 88423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments sosevee that the claimant
Is not only unable to dbis or her previous work, but cannot, considering
claimants age, education, and work experience, engage in hagsobstantial
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-8tep sequential evaluation process
for determiningwvhethera claimant is disabled within the meaning of the &6t.
C.F.R. £404.1520(a)(4416.920(a)(4)Lounsburry v. Barnhar468 F3d 1111,
1114 (9th Cir. 2006).

Step one inquires whwatrthe claimant is presently engagedsnbstantial
gainful activity.”20 C.F.R 88 404.1520(h)416.920(b) Substantial gainful
activity is defined as significant physical or mental activitiesador usually done
for profit. 20 C.FR. 88 404.1572416.972If the claimant i:engaged in substantial
activity, heor sheis not entitled to disability benefit20 C.F.R. 88 404.1571
416.920(b). If not, the ALJ proceeds to step two.

Step two asks/hetherthe claimant has a severe impairment, or combinatiq
of impairments, that significantly limits the claimant’s physical or mental ability

do basic work actities. 20 C.F.R 88 404.1520(¢}416.920(c)A severe

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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impairment is one that has lasted or is expected to last for at least twelve mont
and must be proveny objective medical evidenc20 C.F.R. 88 404.15689,
416.908009. If the claimant does not hagesevere impairment, or combination of
Impairments, the disability claim is denied andiumherevaluative stepsra
required. Ctemwise, the evaluation proceeds to the third step.

Step three involves a determination of wiggbneof the claimant's avere
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudistantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925;

20 C.F.R8 404 Subpt. P. App. 1 (“the Listingstj.the impairment meets or
equals one of the listed impairments, the claimaperissedisabked and qualifies

for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whedrthe claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.B885HD(e)(f),
416.920(eX). If the claimant can still perform past relevant work, the claimant i
not entitled to tability benefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the claiman
able to perform dterwork in the national economy, taking into account the

claimant’s age, education, and work experie®e=20 C.F.R. 88 404.1512(f),

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.96T(x)neet his
burden, the Commissioner must establish that (1) the claimant is capable of
performing oherwork; and (2) such work exists in “significamimbersan the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢ltran v. Astrue
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district courts review of a final decision of the Commissionegaserned
by 42 U.S.C. 8§ 1383(c)(3nd42 U.S.C. 8§ 405(g)The scope of review under
these sectionis limited, and the Commissiorierdecision will be disturbed “only
If it is not supported by substarit@vidence ors based on legal errotill v.
Astrue 698 F.3d 1144, 11589 (9th Cir. 2012) (citing 8§ 405(g)n reviewing a
denial of benefits, a district court may not substitute its judgment for that of the
ALJ. Matney v. Sullivan981 F2d 1016, 1@9 (9th Cir. 1992)When the ALJ
presents a reasonable interpretation that is supported by the evidence, it is not
role of the courts to secowgliess itRollins v. Massanayi261 F.3d 853, 85{®th
Cir. 2001).Even if the evidence in the record is susceptible to more than one
rational interpretationf inferences rasonably drawn from the record suppbg
ALJ’s decisionthen the counnust upholdhat decisionMolina v. Astrue674
F.3d 1104, 1111 (9th Cir. 2012ee alsoThomas v. Barnhar278 F.3d 947, 954

59 (9th Cir. 2002).
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V. Statement of Facts
The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarizeldere. Plaintiff was42 years old when he filed his
application for benefitavhich the regulations define as a youngerson AR 52,
217,580 see20 C.F.R8§416.963c). He attended school through the 10th grade
andcancommunicate in EnglistAR 53,268, 270 580 He has a history of
abusingmethamphetaminandmarijuana AR 403, 575961, 976, 11723. He has
past relevant works a material handlewhich is classified as heavy wokR 35,
81,270, 580
V. The ALJ’'s Findings
The ALJdetermined thaPlaintiff wasnot under a disability within the
meaning of the Acat any timegrom June 62011 (the datePlaintiff filed his
application for benefi)sthroughJanuary 42018 (the datehe ALJ issuedher
second decisignAR 581
At step one the ALJ found thaPlaintiff had not engaged in substantial
gainful activitysince the datke filed his application for benefifsiting 20 C.F.R.
8 416.97 et seq). AR565
At step two, the ALJ foundPlaintiff had the following sevenepairments:

spinal impairment, carpal tunnel syndrome, chronic obstructive pulmonary dise

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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and/or other respiratory impairment, recurrent hernia, gastroesophageal reflux
diseasemigraine headaches, depressive disorder, anxiety disorders (including
postraumatic stress disorder), and substance use diqoitieg 20 C.F.RS§
416.92(c)). AR 565

At step threg the ALJ found thaPlaintiff did not have an impairment or
combination of impairments that met or medically egd#ie severity of one of
thelisted impairments in 20 C.F.R 404, Subpt. P, Amndix 1 (citing 20 C.F.R.
§§416.920(d), 416.925, 416.92#)R 566

At step four, the ALJ foundhat Plaintiffhad the residual functional
capacity to perfornight work as defined in 20 C.F.B.416.9670), including the
physicalabilities to frequently balance, stoop, kneel, crouch, crawl, and handle,
and occasionally reach overhead and climb ramps and #tR&68. However,
the ALJ found that he could never climb ladders, ropes, or scaffolds, work at
unprotected heights, work with concentrated exposuresporatory irritants, or
work in proximity to hazards such a heavy machinery with dangerous moving
parts. AR 568

With respect to Plaintiff’'s mental abilities, the ALJ found that Plaimtds

able to understand, rememjpand carry out unskilled, routine, and repetitive work

that he could learn by demonstration and where the tasks were predetermined

the emplogr. AR 568 The ALJ further found that he could cope with occasional

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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work setting changes, occasional interaction with supervisors, and occasional
incidental contact with the general public (although public interaction could not
an essential element thfe job). AR 568. He could also work in proximity to
coworkers, but not on a team or as part of a cooperative effort. AR 568. Finally
the ALJ found that Plaintiff could meet ordinary and reasonable employer
expectations regarding attendance, productiod veorkplace behavior. AR 568.

Given his physical limitations, the ALJ found that Plaintiff was unable to
perform his past relevant work as a material han&Br580.

At stepfive, the ALJ foundthatin light of Plaintiff's age, education, work
experience, and residual functional capacligréwerejobs that exisdin
significant numbers in the national economy tmatouldperform. AR580. These
included agarment sorteran inspector/hand packagend acollator operatarAR
581

VI. Issues for Review

Plaintiff argues that the Commissioner’s decision is not free of legal error,
and not supported bybstantial evidenc&CF No. 12 Specifically,heargues the
ALJ: (1) improperlydetermined that his vision impairment was not severe at ste
two of the sequential evaluation process;itf#)roperlyweighed the medical
opinion evidence; and (3) improperly discredihis subjectivepaincomplaint

testimony Id. at4-21.
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VIl. Discussion

A.  The ALJ Properly Determined that Plaintiff's Vision Impairment was
not Severe at Step Two of the Sequential Evaluation Process

The ALJ concluded that Plaintiff did not have a severe visual impairment
step two of the sequential evaluation process. AR 565. In making this
determination, the ALJ relied on Plaintiff's statement to his doctor as well as th
results of two consultatevexaminations. AR 565. Plaintiff contends the ALJ’s

reliance oreach ofthese three sources was error. ECF No. 126at 4

At step two in the sequential evaluation, the ALJ must determine whether

claimant has a medically severe impairment or combination of impairn2énts.
C.F.R.§ 416.920(a)(4)(ii). First, the claimant must establish that he or she has a
medically determinable impairme20 C.F.R. $16.921 The impairmenmust be
established bgbjectivemedical evidence-a claimants statements regardihgs

or her symptomsare insufficient20 C.F.R. §16.921 Moreover, aliagnosis from
an “acceptable medical source,” such as a licensed physician or psychologist,
necessary to establish a medically determinable impairment. 20 C#FLBR. R 1
For claims filedbeforeMarch 27, 201#-such as this oreadvanced registered
nurse practitiones (ARNPs) do not qualify as “acceptable medical sources.” 20

C.F.R. §416.907a)(7).
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A diagnosis itself does not equate to a finding of sevdtdiund v.
Massanarj 253 F.3d 1152, 11580 (9th Cir. 2001). To be severe, an impairment
mustsignificantly limit a claimant’s ability to perform basic work activities. 20
C.F.R. 8416.92; Edlund 253 F.3cht 1159

First,the ALJ relied on &hartnotein which Plaintiff told his doctor that he
“had [an] injury to his left eye with a paint ball contusion and had to have the le
replaced in that[,] but has good vision in it noR 445.Plaintiff argues the ALJ
improperly reliedon this statement becsethisimprovemenivas only“‘relative to
a past injury.” ECF No. 12 at ¥hile Plaintiff did makethis statement while
discussing a past injuripe nevertheless reported that, following his lens
replacement, his vision was “good.” AR 445.

Next, the ALJ relied oa June 2013 physical examination performed by
orthopedic surgeon David Millett, M.D. AR 568eeAR 536-39. Dr. Millett
administered a Snellen eye examinatiand concluded that Plaintiff had normal
vision even without the assistance of corrective lenses. ARFa@Bittionally,Dr.
Millett opined that Plaintifivas able taead very small prinread ordinary
newspaper and book print, view a computer screen, and determine differences

shape and color of small objects such as screws, nuts, and bolts. AR 543. Dr.

3 TheSnellen eye chadontainsl1 rows of letters. The top row contains one letter
(usually thecapital ‘E”) andthe lowerrows contain letters théiecomeprogressivly smaller.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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Millett also opined that Plaintiff could avoid ordinary hazards in the workplace
such as boxes on the floor, doors ajar, and approaching people and vehicles. A
543.

Plaintiff argues the ALJ’s reliance on this evaluation wgsroper because
“the ALJ assigned minimal weight fdr. Millett’s] opinion” ECF No. 12 at 4.
However, the ALJ only assigned minimal weight to Dr. Millett’s opined limitatiof
regardingPlaintiff's ability to perform postural and manipulative activitiéd
578. ALJs are entitled to gisgnificant weight tasomeportions ofa provider’'s
opinionand giveless weight to other portionSeeMagallanes v. Bower881 F.2d
747, 75354 (9th Cir.1989) (an ALJ does not have to adopt a physisiapinion
In its entirety and can properly reject portions of@gcordRussell v. Bower856
F.2d 81, 83 (9th Cir1988)

Finally, the ALJ relied omn August 201&xamnationby optometrist
Douglas Ricks, O.D. AR 565egeAR 54649.Dr. Ricks found that without
correction, Plaintiff's distance vision was 20/25 in his right eye, 20/40 in his left
eye, and 20/25 in both eyes, and his near vision was 20/40. AR 546. However,
correction, Dr. Ricks found that Plaintiff's distance vision was 20/20 in his right
eye, 20/25 in his left eye, 20/20 in both eyes, and his near vision was 20/20. Al
546. Dr. Ricks diagnosed Plaintiff with agelated farsightedness and determined

that he needed glasses. AR 547. He opined that with glassesffRiaunld be

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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able to work. AR 547. He concluded that Plaintiff “does not have vision disabili
by [Social Security] regulations,” and that with “proper glasses, [he] does not
gualify for vision disability.” AR 547.

Plaintiff argues the ALJ failed to csiler that he was unable to afford new
glasses. ECF No. 12 at 5. However, the Ahd alreadyddressed this issue in her
first decisionSeeAR 28.The ALJacknowledgedDr. Ricks’ opinion that
Plaintiff’'s “vision is correctable with glasses,” but fouthdt Plaintiff “ha[d] not

attempted to obtain glasses, citing lack of insurance coverage.” AR 28. “But eV

without the glasses,” the Alr@asoned, “the claimant is able to engage in activiti¢

such as watching TV and movies, and playing video games.” ARi28n
Plaintiff's ability to engage in these activities without glasses, the ALJ concludeg
that Plaintiff's visual impairmerdid notsignificantly limit his physicahbility to
do basic work activitie$ SeeAR 28;20 C.F.R. § 416.920(c)

Moreover Plaintiff does not point to any evidence from an “acceptable
medical source” to establish that he in fact had a severe visual impaifaent.

ECF No. 12 at 4. He citesanARNP’s opinion that he had a marked to severe l¢e

4 The Commissioner arguésat any error was harmless because Plaintiff could still
perform one of the alternative jobseollator operatereven with severe visual impairments,
based on the job description in the Department of Lalcsonary of Occupational Titles
ECF No. 16 83-4. Plaintiff, in his reply, argues that this is incorrect for various reasons. ECF
No. 17 at 2-4. Because Plaintiff has not shown that any error occurred, the Court neechnot r
this issue.
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eye impairmentd.; seeAR 980, but this inot an “acceptable medical source” as
defined in the regulation§ee20 C.F.R. 816.902(a)(7).

The ALJ properly relied on Plaintiff's statement to his doctor as well as D
Millett’s and Dr. Ricks’ opinionsvhen she concludatat Plaintiff did not have a
severe visual impairment. Accordingly, the ALJ did not err at step two of the
sequential evaluation process.

B. The ALJ did not Err in Weighing the Medical Opinion Evidence

Plaintiff argues that the ALJ erred in evaluating amighing the medical
opinion evidence. ECF No. 12 &t15. Specifically, he argues the ALJ erred in
weighing the medical opiniagrirom five providers: (1) treating physician Cole
Hemmerling, M.D.; (2}reating physician Joseph Tornabene, M.D.; (3) treating
physician Royden Christesg D.O.; (4) examiningnurse practitioneErika
Myers, ARNP; and (5) examining psychologiark Duris, Ph.DId. at6-9, 11
15. Plaintiff also argues thALJ erroneously weighed opiniotisat predated his
applicationfiling date Id. at 911.

Title XVI's implementingregulations distinguish among the opinions of
three types of physiciangl) those who treat the claimant (treating physicians); (
those who examine but do not treat the claimant (examining physicaais)3)
those who neither examine nor treat the claimant but who review the clamant

file (nonexamining physiciansHolohan v. Massanar246 F.3d 1195, 12602

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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(9th Cir. 2001)see20 C.F.R. 816.927c)(1){2). Generally, a treating
physicians opinbn carries more weight than an examining physisjaand an
examining physiciars opinion carries more weight than a rexamining
physicians. Holohan 246 F.3dat 1202. A norexamining physician’s opinion
cannot by itself justify the rejection of the opinion of either an examining physig
or a treating physicia.ester v. Chater81 F.3d 821, 831 (9th Cir. 1995)

If a treating or examining doctaropinion is contradicted by another
doctofs opinion—as is the case herean ALJ may only reject it by providing
“specific and legitimate reasons that are supported by substantial evidence.”
Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 200Bn ALJ satisfieshe
“specific andegitimaté standard by “setting out a detailed and thorough summd
of the facts and conflicting clinical evidence, statmgor her]interpretation
thereof, and making findings Garrison v. Colvin 759 F.3d 995, 1®1(9th Cir.

2014) In contrast, an ALJ falils to satisfy the standard when he ormrsfexts a

medical opinion or assigns it little weight while doing nothing more than ignoring

it, asserting without explanation that another medical opinion is more persuasiy
or criticizing it with boilerplate language that fails to offer a substantive basis fo
his[or her]conclusion.”ld. at 101213.

1. Treating physician Cole Hemmerling, M.D.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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Cole Hemmerling, M.D. is a treating physicia&&R 96364.He diagnhosed
Plaintiff with moderate degenerative diss@&hse, moderate chronic obstructive
pulmonary disease, and moderate depression. ARHE6thund that Plaintiff
could stand for six hours in an eigiur workdaybut that ke could not sit for
prolonged periods and needed to change positions frequently. AKS®88.these
restrictions Dr. Hemmerlingopined that Plaintiff could perform light work. AR
962.The ALJ assigned great weight to this opinion. AR 579.

Plaintiff arges the residual functional capacity is inconsistent with Dr.
Hemmerling'slimitations onPlaintiff sitting or remaining in the same position for
long periodsECF No. 12 at-B. But the ALJ never concluded that Plaintiff was
able to sit or remain in thers& position for long periodsSeeAR 568 579.Thus,
the residual functional capacity finding does not conflict with Dr. Hemmerling’s
opinion.

Plaintiff also arguethat the ALJ erredby granting the most weight to this
opinion over threseparate concurring opinions of less than sedentary exertiong
capacity from treating/examining providers in the relevant time per@F No.
12 at 8 However, the ALJ explained why the other three opinions were not

persuasive and also explaingdy Dr. Hemmerling's and DiMark Bauer’s were.

® Even if she had, ALJs are entitled to give significant weight to portions of a doctor’s
opinion while giving less weight to other portiod&eeMagallanes 881 F.2cat 753-54.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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SeeAR 576:580.1t is the ALJ’s province to weigh the persuasive value of the
various medical opinions and absent some legal-enndrich Plaintiff fails to
identify here—it is not the Court’s roleto reassesthose @terminationsThomas
278 F.3dat954-59.

Finally, Plaintiff argues that the ALJ gave too muwekight to Dr.
Hemmerling’s opiniorbecausdis “examination did not cover any thgc]
pertinent impairments ECF No. 12 at 8. Somewhat contradidiorPlaintiff later
asserts that Dr. Hemmerlirigid not even perform a relevant documented
examinatior’. ECF No. 12 at 9. However, Dr. Hemmerlingézordsndicates that
he examined Plaintiff's skin, ears nose and throat, cardiovascular system,
pulmonary gstem, abdomen, gait and station, neurological system, back, hips,
lower extremities. AR 962.

2.  Treating physician Joseph Tornabene, M.D.

Joseph Tornabene, M.Deated Plaintiff for several monthsearly 2013.
AR 532.He opined that Plaintiff suffegefrom myelopathc compression of his
cervical spine due to spondylosis and nerve root compression. AR 53aiBdHe
opined that Plaintiff wadisabled from gainful employment because of recurrent
syncope with sudden loss of consciousness. AR 533.

The ALJ dforded minimal weight to Dr. Tornabene’s statentegtause it

conflicted with his own examination findings as well as Plaintiff's symptom

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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reports. AR 57778.Dr. Tornabene’s neurologic and physical examination finding
wereessentiallynormalwith only mild abnormalitiesAR 51011, 517 He ordered
anelectroencephalograto test for syncope, which wassonormal. AR 51516.
He also noted that Plaintiff's cervical MRI did reftow “significant spinal cord
compression.” AR 507. Based on $ed1RI results, neithesurgerynor injections
were recommended\R 507. MoreoverPlaintiff repeatedly denied losing
consciousness, nor had he ever been treated for syncope. AR 1123 HeRg0.
were proper bases fdiscountingthis opinion.Bayliss 427 F.3cat 1216

Plaintiff argues the ALdnischaracterize®r. Tornabene’s findings. ECF
No. 12 at 12. He argues that “Dr. Tornabene fopositive impingement signs at
C6.” Id. While true these were only “mildly positive.” AR 511. He also argues th
his Phalen’s and Tinel's tests were positive. ECF No. 12 at 12. \Alkd&ue,
thesemaneuves were donen Plaintiff'swrist to test forcarpal tunnel syndrome
and they are irrelevant to DFornabene’s disability opinioseeAR 517.Plaintiff
also argues the ALJ “failed to discuss the EMG testing cited by Dr. Tornabene,
which confirmed bilateral C7 myotomal radiculopatiyCF No. 12 at 12. But
again, Dr. Tornabene characterized the EMdifigs as “mild.” AR 516.
Accordingly, Plaintiff fails to identify any error in the ALJ’s reasoning for
discounting Dr. Tornabene’s opinion.

3.  Treating physician Royden Christengn, D.O.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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Royden Christeren, D.O.treated Plaintiffrom February 2015 to June
2016. AR 12051226. In January 201€Jaintiff made an appointment with Dr.
Christensen “for disability determination.” AR 1169. At this appointment, he tolc
Dr. Christensen that his conditions had been steadily worssmog2012. AR
1169. He reported “chronic pain radiating down both arms.” AR 1169. He repof
that he spent “most of the day sitting or laying on the couch at least up to 8 hoy
AR 1169.Dr. Christensen noted that MRIs had been done, but that he did not h
access to them. AR 1170.

Dr. Christengnwrote adisability reportopiningthat Plaintiff was a “poor

==

ted

Irs.

ave

candidate for work force,” that he needed to lie down for eight hours per day, and

that he would miss work due to pamhis neck, low back, andbwn hs arms. AR
864-65.Dr. Christensefurther opined that these limitations existed since 2012.
AR 865.To support his opinion, Dr. Christensen submitted a chart note from
Plaintiff’'s prior pain management doctor, who hdamhean examination a year and
a half earlierSeeAR 866-68. The examination noted that Plaintiffange of
motion in hiscervical, thoracic, and lumbapinewas reduced “but functional.”
AR 868. Other than this, the examination wasmal AR 86688.

The ALJ assigned minimal weight to Dr. Christensen’s opinieasoning
that it was heavily based on Plaintiff's subjective pain rep&is578.This was a

rationalinterpretation of the evidence, given that Dr. Christensepsrt
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paralleledthe contents dPlaintiff’'s statemets to him (symptoms worsening since
2012, need to lie on couch for eight hours per day) down armsgtc.)
Moreover, he ALJconcludedhatDr. Christensen’s opinion wadavily based on
Plaintiff's subjective reports becaugé) the chart note Dr. Christensen submitted
in support of his opinioneflectedan essentially normal examination; aintiff
beganseeingDr. Christenseim 2015 yet Dr. Christensen opined that Plaintiff hag
been disabled since 2012; and (3) Dr. Christensen did not have access to the |
studies® AR 578.ALJs mayappropriatelyrejectmedicalopiniors thatarebased
ona claimant’'sselfreported symptome&henthe ALJ finds those reports not
credible SeeGhanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014)

4. Examining psychologist Mark Duris, Ph.D.

Dr. Durisis an examining psychologist who evaluated Plaintiffleyy 2012.
AR 97378. Dr. Duris diagnosedPlaintiff with major depressive disorder,
generalized anxiety disorder, panic disorder, ADHD, borderlingopatity
disorder, cannabis abuse, and methamphetamine dependence. AR 975. Given
mood and behavioral symptoms from these conditions, Dr. Duris opined that

Plaintiff would be unable to function in a work environment even with

® Plaintiff argues Dr. Christensen based his opinion on clinical evidence and cited seV
records that contain examination findings. ECF No. 12 at 13 (citing AR 1172, 1176, 1178-79
These however, are chart notes and reports from other do8eeAR 1172, 1176, 1178-79.
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accommodations. AR 9767.Dr. Duris also noted that Plaintiff was off all his
medications and needséalbegin taking them agai\R 977.

The ALJ assigned minimal weight to Dr. Duris’ assessment. ARSI,
the ALJ reasoned that Dr. Duris’ severe woelated limitations were gonsistent
with his actual examination findings, which consisted of cooperative behavior,
depressed moodprmal content of thought, normal stream of mental activity,
intact orientation, intact memory, impaired concentration, ability to reason
concretely and abstractly, and appropriate judgment. ARSEEAR 978. The
ALJ also reasoned that just a week prior to this evaluation, Plaintiff established
care with a new provider where had normal mood, normal affect, and did not
complain about any psychological issues. AR SE2AR 96566. Finally, the
ALJ reasoned that at the time Dr. Duris perforrtiesl examination, Plaintiff was
not taking his prescribed psychiatric medications, which Dr. hahigvedhe
needed. AR 57%ee AR 977.These were appropriate bases for discounting Dr.
Duris’ opinion.See BaylissA27 F.3cat 1216 Morgan v. Comm’r of the Soc. Sec.
Admin, 169 F.3d 595, aB02 (9th Cir. 1999) Warre v. Comm’r of Soc. Sec.
Admin, 439 F.3d 1001, 1006 (9th Cir. )0

Plaintiff argues that the ALJ inappropriately reinterpreted Dr. Duris’
examination findings antthatDr. Duris,"as the evaluator and medical

professionalfwas]in the best position to determine if these observations suppof
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the opined limitations.ECF No. 12 at 15. Nevertheless, the Ninth Circuit has hel
that this is a permissible determination within the AlsJprovince. Bayliss 427
F.3dat1216

Plaintiff also argues that in discounting Dr. Duris’ opinion, the “Alstead
gave weight to an opinion rendered only one month into the relevanp&nod
from a practitioner who did not review any mental health recorCF No. 12 at
15.But again, it is nothe Court’s role to reweigh the persuasive value of the
various medical opinion§.homas 278 F.3cat 954-59. Nor did the ALJ relgolely
on the"opinion of a nonexamining medical advisorrégectDr. Duris’ opinion,
as PlaintiffsuggestsSeeECF No0.12 at 15 The ALJ incorporated her extensive
discussion of the chart notes, examination findings, and observations of many
mental health providers, who documented Plaintifésmal mood and affect,
cooperative behaviorogpd memoryaverage intellgaal functioning, normal
thought process, normal stream of mental activity, intact judgment, and denial
psychological complaint§eeAR 56668, 579 Lester 81 F.3dat831 (an ALJ
may properly reject a treatirgg examiningdoctor’s opinion when he @he relies
on a combination of a neexamining provider’s opinion, the claimant’s test

results,andcontrary reports from oth@roviders.

" The first psychologisDr. Arthur Lewy, only had limitednedical recordavailable
because Plaintiff only reported very little medical treatment. ARD@%pite thisPr. Lewy still
reviewed the records that were availaSleeAR 89-91.
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5. Nonmedical “Other Source” Opinion
a. Lower legal standard
The*specific and legitimatestandardanalyzed above onlgpplies to
evidence from “acceptable medical sourcé4clina, 674 F.3d at 1111. These
include licensed physiciar§e.g, Dr. Hemmerling, licensed psychologis(g.g,
Dr. Duris), and various other specialis&e?20 C.F.R. 816.902(a).“Other
sources” for opinions-such as nurse practitioners, therapists, social workers, ar
nonmedical sourcesare not entitled to the same deference as acceptableainedi
sources$ Molina, 674 F.3d at 111kee20 C.F.R. §16.902(a)(7).An ALJ may
discount a nonmedical source’s opinion by providing reasgeisnané to each
witness for doing sd?opa v. Berryhill 872 F.3d 901, 906 (9th Cir. 2017)
b. Examining nurse practitioner Erika Myers, ARNP
Erika Myers is a nurse practitioner who examined Plaintiff in April 2014.
AR 981. She diagnosed Plaintiff with many severe conditions, imgualimarked
to severe left eye impairment. AR 980. She opined that Plaintiff varied betweern
being able to perform sedentary work and being unable to at@lk depending
on his symptoms. AR 981. She also opined that Plaintiff's limitations were lifelg

and that he would never recover. AR 981.

8 For claims filed on or after March 27, 2017, licensed nurse practitioners and physici
assistats can qualify as acceptable medical sources in certain situ&ee) C.F.R. §
416.90%a)(7)(8). Plaintiff filed his claim in 2011, so this does not apply here.
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The ALJ assigned minimal weight to Mdyers opinion. AR 578 First, the
ALJ discounted her opinion because she did not docuwiaitreatmenshe
provided if any, whatexaminatios she performed, if anprwhatmedical
evidenceshe reviewed, if an§ AR 578. Thereforejt was uncleato the ALJwhat
the basisdr her opinion wasThe ALJ also discounted her opinion that Plaintiff
had a severeisualimpairmentbecause itonflicted with Plaintiff's own
statements, an orthopedic surgeon’s opinion, and an optometrist’s opinion. AR
578. These were germane reasons for assigmangpinion minimal weighSee
Thomas278 F.3dcat 957 (ALJs may discount opinions that arenclusory,
unexplained, omadequately supported by clinical findingslorgan, 169 F.3cat
601-02.

6. The ALJ did not err in weighing opinions that predatedPlaintiff's
application filing date

Plaintiff argues thathte ALJerred bygiving significant weight tdDr.
Bauer’'s April2004 and~ebruary2006 medical opinions. ECF No. 12 a1 9.
Plaintiff argues that Dr. Bauer’'s opinions were outdated, and thadical opinions

that predate the alleged onset of disability are of limited relevéhaed 10 (citing

° Plaintiff argues that Ms. Myers was “CC’d on relevant evidence,” ECF No. 12 at 12,
this was monthafter she wrote hereport concluding that Plaintiff was disabl&®feAR 1180.
Plaintiff also argues that Ms. Myers’ report “referenced Dr. Tornabéregiment, and history
of EMG and x-ray studies.” ECF No. 12 at 12. However, Ms. Myers simply wrote that these
things occurred—she did not indicate that she reviewed them, or what their conten&eeer
AR 980.
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Carmickle v. Comm’r of Soc. Sec. Admb83 F.3d 1155, 1859th Cir. 2008).
While Title XVI restrics benefits before the application filing date, Plaintiff
nevertheless alleged that his disability began on March 1, 200217, 227 see
DI 25501.370(A)(1)Howard v. Colvin No. 3:14CV-05885, 2015 WL 3477152,

at *4 (W.D. Wash2015) In any event, Dr. Bauer was Plaintiff's primary care

physician throughout the 1990s and again from 2004 to 2006, making his opinion

particularly relevant here because Plaintiff's alleged disability was ongoing and
caused by a discrete event. 8R3, 877, 91718; Carmickle 533 F.3d at 1165.

I

C. The ALJ Properly Rejected Plaintiff's Subjective Complaints

Plaintiff argues the ALJ erred by discounting the credibility of resrteony
regarding hisubjective symptoms. ECF No. 121&21. Specifially, he argues
that his subjectiveomplaints wer@ot inconsistent with his daily activities, his
substance abuse, or his treatment histdryat 16-21.

ALJsengage in a twstep analysis to determine wheta claimant’s
testimony regarding subjective symptoms is credibbenmasetti v. Astryé33
F.3d 1035, 1039 (9th Cir. 2008). First, the claimant must produce objective
medical evidence of an underlyingpairment or impairments that could

reasonably be expected to produce some degree of the symptoms &lleged.
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Second, if the claimant meetsgthreshold, andher is no affirmative evidence
suggesting malingering, the ALJ can reject the claimant’s testimony about the
severity ofhis symptoms only by offeringspecific, clear, and convincing reasbns
for doing sold.

In weighing a claimans credibility, ALE may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, sashhe claimansg
reputation for lying, prior inconsistent statements concerning the symptoms, ar
othertestimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescobeske of
treatment; and (3) the claimasdaily activities."Smolen v. ChateB80 F.3d 1273,
1284 (9th Cir. 1996).

The ALJ found that the medically determinable impairments could
reasonably be expected to produce some degree ofrtiasns Plaintiff alleged.
AR 569 However, the ALJ determined that Plaintiff’'s statements concerning th
intensity, persistence, and limiting effectshad symptoms were not entirely
consistent with the medical evidence anceotvidence in the recordR 569,

In this casethere wasvidence of malingerindgNurse practitioner Leona
Hays examined him and noted “a lot of pain behavior displayed.” ARSEV&ral
months laterspinal specialist Dr. Steven Fowler noted “multiple pain behaviors

[and] overraction throughout the exam.” AR 504, 571. At another appointment,
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Dr. Fowler again noted “multiple pain behaviors” and wrote: “I am concerned

about some pain behaviors and [there] does not seem to be any unifying diagnosis

for his nearly total body pain . . . | am concerned that his complaints are not
consistent . . . | have more concern for nonorganic cause at this point.” AF6505
Affirmative evidence of malingering suppsréjectng a claimant’s testimonysee
Benton ex. el. Benton v. Barnh&@81 F3d 1030, 1040 (9th Ci2003)

In addition to malingering, the Alidrovided multiple clear and convincing
reasons fodiscreditingPlaintiff’'s subjective complaint testimonpR 57076. The
ALJ found thatPlaintiff's complaints were inconsistent with the medical evidenc
that they were belied by his daily activities, thaekbibited drugseeking
behavior andjave conflicting statements to his providers regarding his drug use
andthat he discontinued effective tte@nt without good reasoAR 570-76.
These were all proper grounds for discounting his symptom complaeds.
Carmickle 533 F.3cht 1161, Molina, 674 F.3d at 111 3Rollins 261 F.3cat 857,
Hanson v. Colvin1l51974JE, 2017 WL 2432159, at *9 (D. Or. 2017) (holding
that drugseeking behavidss a clear and convincing reason to discount the
claimant’ssymptom testimony20 C.F.R. $16.92%c)(3)(i).

1. The ALJ properly found that Plaintiff's daily activities were
inconsistent with hissymptom complaints

Plaintiff first argues the ALJ improperly found that his daily activities were

inconsistent with his subjective complaints. ECF No. 12 &t8.6&le argues that
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the ALJ improperlydiscounted his credibility based on the fact that he “walked
around the hills” while camping with his son, AR 62, and asserts that this was 1
inconsistent with his complaints because he never testified that he stopped wa
entirely. ECF No. 12 all7.He also argues that the ALJ improperly discounted hi
credibility on the bases thhewentcamping, plagdvideo games, and garcdsmh
given that one of his providers encouraged him to “get out and do more” as pa
his treatment pland. at 1718 (quoting AR 1264, 1266).

Evenaccepting Plaintiff's characterization of the regttthe ALJ relied on
many additionaéxamples of Plaintiff'slaily activities—which were far more
strenuous-to discountis subjective symptom complasitAR 575-76. Plaintiff
told Dr. Bauetthat he would “lift heavy objects when needed” and that this did n
aggravate his back problems. AR 924. He reported to his nurse practitioner thg
helped a friend lift aehicle’stransmission. AR 348. The next year virent to the
emergency room for a crush injury after he “and several other people liftéa off 1
front end of a truck weighing at least 500 pounds, probably considerably more.
AR 381. One of the other people slipped on some gredwseh pinnedPlaintiff's

wrist between th&uckand a metal stand. AR 381. Later that year, he told his

10 plaintiff actually testified that he atd not walk for more than 30 minutes without
taking a break. AR 76 he social worker at Grant Mental Headtlso did not tell him to “get out
and do more” as part of his treatment plans actual treatment plan included cognitive
behavioral therapy, solution-focused therapy, and motivational interviewing, and the feal at
endof this treatment was that he wid thenbe able to “get out and do more.” AR 1264, 1266.
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surgeon that he did “a fair amount of weight training” and the surgeon noted th
Plaintiff was “quite fit appearing.” AR 418. He told his counselor in October 201
that he had recently gone hunting with his son for four days. AR 11264.
September 2015, he went to the emergeneognragain for a wrist injury. AR 983.
He told the emergency room doctor that “he had a transmission fall on [his] wri
AR 985. After ths happenede “took a few days off, but returned to working,”
which thenreaggravated his wrist. AR 985. Plaintiff fails to explain how the ALJ
erred in discounting his symptom testimony based on these activities.

2.  The ALJ properly discounted Plaintiff's credibility based on his

drug-seeking behavior andconflicting statemens regarding his

drug use

Plaintiff argues the ALJ erred in discounting his symptom testimony base

on his drugseeking behavior anls conflicting statements regarding his drug use.

ECF No. 12 at 1409.

Hefirst argues thatarijuana is legal in Washington, so therefibre fact
that he denied usirgllicit” drug sto his providersvas not technically false and
should not have beahscrediting ECF No. 12 at 181owever, he also gave
conflicting statements regarding when he quit using methamphetanareld Dr.
Hemmerling that he quit using mathphetaminan 2009 or 2010 after using it for
16 yearsseeAR 96061, which conflicts with what he told his providers at

appointments prior to 2009, where he denliedt drug useAR 930, 937
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Plaintiff also argues that his substance use did not affect his psychologic
state and therefore “was immateridCF No. 12 at 19Butthe ALJ did not
discount his credibity simply because he used drug$ wasbecause she found
that heselectivelydeniedusing themwhen he was attempting to obtain narcotic
prescriptiors. SeeAR 575.This behavior suggested to the ALJ that “some of
[Plaintiff's] pain symptoms have been exaggerated in order to obtain psychoac

substances.” AR 575.

11
3.  The ALJ properly discounted Plaintiff's credibility because he
discontinued effective treatment wthout good reason
Plaintiff argues that the ALJ impropeidyscounted hisredibility based on

his failure to follow prescribed treatment. ECF No. 12 atH®argues the ALJ
failed to consider whether his noncompliance with treatment was due to other
factors such as inability to pay, lack of insurance, or low inteliect.

However, the ALJ did in fact consider this issue found that Plaintiff's
noncompliake with treatment was voluntary. AR 570, 572 The ALJ
acknowledged Plaintiff's claim that he did not have insurdoicemedication AR
570. However, the ALJ found that this claim was belied by the fachévaas
“able to support ongoing cigarette and marijuana use.” AR€E8alsAR 570.

The ALJ also noted several statements by Plaintiff or his doctors that

indicated hisnoncompliance with treatment was voluntary. After he failed to
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follow up with treatment at Dr. Bauer’s office for a year, Dr. Bauer noted that
Plaintiff “really had no good explanation as to why he never followed up.” AR
926.Plaintiff told an emergency roodoctora few years latethat he “used to be
on a lot of meds, but stopped takihgm because . . . his daouldn’t give him

any answers.” AR 937n 2015, when asked why he did not have any medicatior]
he stated, “because | haven't filled them.” AR 989.

The ALJ also relied heavily on the fact that Plaintiff declined to stop

smoking,even though doing so significantly alleviated his respiratory symptoms.

AR 570, 57273. In 2009, he stopped smoking briefly and reported improved
breathing. AR 360. He resumed a few months later and reported dyspnea. AR
This pattern occurred again in early 2011, after which Plastkhowledgedhat
resuming smokingvas “probably what exacerbated everything.” AR 9H8%s
same pattern recurred in subsequent ysaeAR 445, 451, 984, 9901,
prompting the ALJ to conclude that Plaintiff’'s noncompéia with recommended
treatment was voluntary. AR 571b.

Plaintiff finally argueghe ALJ ‘relied on evidence prior to the relevant time
period and failed “to differentiate between the relevant period and the period p
to [his] application” ECF No. 12 at 20. The Court has addressed this iSaee.

supraat 25.
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When the ALJ presents a reasonable interpretation that is supported by
substantiakvidence, it is not th€ourt’s roleto seconeguess itFor the reasons
discussed above, the ALJ did not err when discounting Plaintiff's subjective
complaint testimony becautigerecord contained evidence of malingering, and tf
ALJ alsoprovidedmultiple clear aml convincing reasons for doing so.

VIIIl. Order

Having reviewed the record and the ALJ’s findings, the Court finds the

ALJ’s decision is supported by substantial evidence and is free from legal error.

Accordingly,IT IS ORDERED:
1. Plaintiff's Motion for Summary JudgmerECF No. 12, isDENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 16, is GRANTED.
3.  Judgment shall be entered in favor of Defendanck the file shall be
CLOSED.
IT IS SO ORDERED. The DistrictCourt Executive is directed to entargOrder,
forward copies to counselndclose the file.
DATED this 23rd day ofSeptember2019.

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge
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