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v. Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 30, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

AMBER LYNN F.,
Plaintiff, No. 1:18-CV-03072RHW
V. ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY
COMMISSIONER OF SOCIAL JUDGMENT AND REMANDING
SECURITY, FOR FURTHER PROCEEDINGS
Defendant.

Before the Court are the parties’ crasstions for summary judgment, ECF
Nos.13 & 17. Plaintiff brings this action seeking judicial review, pursuant to 42
U.S.C. 8 405(g), of the Commissioner’s final decision, which dereed h
application for Supplemental Security Income under Title XVI of the Social
Security Act, 42 U.S.C 88 1381383F, and érapplication for Disability
Insurance Benefits under Title Il of the Act, 42 U.S.C. §484.See
Administrative Record“AR”) at 14. After reviewing the administrative record
and briefs filed by the parties, the Court is rfolly informed. For the reasons set

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND REMANDING FOR FURTHER PROCEEDINGS ~1

Dockets.]

Doc. 19

ustia.com


https://dockets.justia.com/docket/washington/waedce/1:2018cv03072/81073/
https://docs.justia.com/cases/federal/district-courts/washington/waedce/1:2018cv03072/81073/19/
https://dockets.justia.com/

1C

11

12

13

14

15

16

17

18

18

20

forth below, the CourtGRANTS Plaintiff's Motion for Summary Judgmeand
DENIES Defendants Motion for Summary Judgment
l. JURISDICTION

Plaintiff filed her application for Disability Insurance Benefits on May 21,
2015 and her application for Supplemental Security Income benefl¥4agrb,
2016 AR 239,311 In both applications, dralleged onset dat# disabilityis
January 12, 201AR 239, 312Plaintiff's applicationwasinitially denied on
September 2, 2013R 239, 321-22, and on reconsideration on October 2811,
AR 239

A hearing withAdministrative Law Judge (“ALJ”Jo Hoenningeoccurred
onJuly 6, 2017AR 239, 277310 OnNovember 12017 the ALJ issued a
decision findingPlaintiff ineligible for disability benefitsAR 239-54. The Appeals
Council deniedPlaintiff's request for review oMarch 13 2018, AR 1-4,making
the ALJ’s ruling the “final decision” of the Commission8ee20 C.F.R. §
404.981.

Plaintiff timely filed the present action challenging the denial of benefits,
May 5, 2018. ECF Ns. 1 and 3Accordingly, Plaintiffs claims are properly
before this Court mguant to 42 U.S.C. § 405(Q).
I

I
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. SEQUENTIAL EVALUATION PROCESS

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous perfatbbless than twelve monthsi2
U.S.C. 83423(d)(1)(A), 1382c(a)(3)(A)A claimant shall be detetined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhos previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 8 404.1520(a)(4) & 416.920(a)(4)punsburry v.
Barnhart,468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engagsabistantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.FR. 88 404.1572 & 416.97#.the claimant is engaged in
substantial activity, he or she is not entitled to disability benft<.F.R. 88

404.1571 & 416.20(b). If not, the ALJ proceeds to step two.
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Step two asks whether the claimant has a severe impairment, or combing
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activitie20 C.F.R 88 404.152Q) & 416.920(c)A severe
Impairment is one that has lasted or is expected to last for at least twelve mont
and must be proveny objective medical evidenc0 C.F.R. 88 404.15089 &
416.908009. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a

required .Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s seve

impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudistantial gainful activity.

20 C.F.R. §8 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:

20 C.F.R. 8 404 Subpt. P. App. 1h¢ Listings”).If the impairment meets or
equals one of the listed impairments, the claimaperissedisabed and qualifies
for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.&858D(e)(f) &
416.920(e)f). If the claimant can still perform past relevant work, the claimant i

not entitled to disabilitypenefits and the inquiry ends.
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Step five shifts the burden to the Commissioner to prove that the claimar
able to perform other work in the national economy, taking into account the
claimant’s age, education, and work experiefe=20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c). To meet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; an(®) such work exists in “significai@alloin the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@gltran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).

. STANDARD OF REVIEW

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(gX-he scope of review under § 405(9g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal ertitl'v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)pubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concl&sinddathe v.
Chater, 108 F3d 978, 980 (9th Cir.1997) (quotidgdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (etnal quotation marks omittedh determining
whether the Commissioner’s findings are supported by substantial evidence, “g

reviewing court must consider tlkatire record as a whole and may not affirm
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simply by isolating a specificuntum of supporting evidencdrbbbins v. Soc.
Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotiHgmmock v. Bower879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a deniabf benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).1f the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold tAkJ’s findings if they are supported by
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsarhomas v. Barnhar@78 F.3d 947, 954 {<Cir.
2002) (if the “evidence is susceptible to more than atierral interpretation, one
of which supports the ALJ’s decision, the conclusion must be uph#&ldieover,
a district court “may not reverse an Akdlecision on account of an error that is
harmless.’Molina, 674 F.3d at 1113An error is harmless “whelieis
inconsequential to the [ALF] ultimate nondisability determinationd. at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the AL$ decisionShinseki v. SanderS56 U.S. 396, 469.0 (2009).

IV. STATEMENT OF FACTS

The facts of the case are set forth in detail in the transcript of proceeding

and only briefly summarized herBlaintiff was44 years oldon alleged disability

onset dateAR 252 312 She hasat least a high school educati®fR 252
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Plaintiff is able to communicate in Englidd. Plaintiff haspast relevant work as a
care provider, waitress/server, host, and cocktail waithd3252
V. THE ALJ'S FINDINGS

The ALJ determined th&tlaintiff wasnotunder a disability within the
meaning of thé\ct at any time from January 12, 2Q01be alleged onset date
throughNovember 1, 2017, the date the ALJ issued her decisR253

At step one the ALJ found thaPlaintiff has not engaged in sghantial
gainful activitysinceJanuary 12, 2015, the alleged onset @atang 20 C.F.R8
416.971et seq). AR 241,

At step two, the ALJfound thatPlaintiff has the following severe
impairmentsdegenerative disc disease; obestigpetes mellitus; mild reactive
gastropathy and pulmonary hypertension (citing 20 C$46.920(c)). AR 242.

At stepthree, the ALJ found thaPlaintiff doesnot have an impairment or
combination of impairments that met or medically equaled the severity of the lis
impairments in 20 C.F.R. § 404, Subpt. P, App. 1 (citing 20 C.F.R. 588 4
920(d), 416.925and 4.6.926). AR 243

At stepfour, the ALJfound that Plaintiff has the residual functional
capacity (“RFC”) to perform light work, as defined in 20 C.F.R. 88 404.1567(b)
and 416. 967(b), with the following exceptions: she needs a sit or stand option;

can stand and walk for 30 minutes at one time, up to a total of six hours in an
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eighthour workday; she can sit for 45 minutes at one time, up to a total of six
hours in an eight hour workday; she can occasionally climb ramps and stairs; S

should not climb ladders, ropes and scaffolds; she can occasionally stoop, kne

crouch and crawl; she should avoid all exposure to hazards such as unprotecte

heights and exposed moving mechanical parts. AR 244.

The ALJ determinethat Plaintiffwas unable to perform any past relevant
work as acare provider, waitress/server, host, or cocktail seARr252

At stepfive, the ALJ found thain light of Plaintiff's age, education, work
experience, and residual functional capacity, there arghabgxist in significant
numbers in the national economy tha¢ can perform.ld. These include,
electronics workercircuit board assemblesind dye attacheAR 253

VI. ISSUES FOR REVIEW

Plaintiff argues that the Commissioner’s decision is not free of legal error
and not supported bybstantial evidencé&pecifically,sheargues(1) the ALJ
erred byfailing to provide clear and convincing reasons for rejecting Plaintiff’s
subjectivecomplaints of pain and other limitationg) (he ALJ erred by
improperlyrejecting the medical opinions from Plaintiff's treating medical
providers and(3) the Appeals Council errelly failing to consider the opinion of
treating doctor Nathan Armending,O. ECF No.13at 1.

I
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VIl. DISCUSSION

A. The Appeals CouncilErred by Failing to Consider Evidence that
Relates to the Relevant Period at Issue.

Plaintiff argues that the Appeals Council erred by failing to consider the
November 2017 opinion of treating doctor Nathan Armenthag related back to
the disability time period considered by the AELCFNo. 13 at 180. Following
the ALJ’sdetermination finding Plaintiff ineligible for disability benefits, Plaintiff
filed a request for review and submitted, for the first time, a medical opinion by
Dr. Armendingin conjunction with herequest for review of the ALJ’s decision.
AR 1-5. The Canmissioner argues the Appeals Council did not err because
Plaintiff failed to show good cause for not seeking the opinion prior to the.claim
ECF No. 17 ai8-19.

As noted above, the Appeals Council denied Plaintiff's request for review
March 13 2018. AR 1-4. In denying Plaintiff’'s request for review, the Appeals
Council stated:

You submitted medical evidence from MCMC Medical Center
dated January 5, 2017 through February 19, 2018 (161 Pages);
Klickitat Valley Hospital dates January 2, 2018 through February 8,
2018 (66 Pagesgnd Nathan Armending, D.O. dates November 27,
2017. This additional evidence does not relate to the period at issue.
Therefore, it does not affect the decision about whether you were
disabled beginning on or before Novesnli, 2017.

AR 2.

While the Court may review the final decisions of the Commissioner of
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Social Security, 42 U.S.C. § 405(g), the Court does “not have jurisdiction to
review a decision of the Appeals Council denying a request for review of an AL
decision, because the Appeals Council decision is dinahagency action.”
Brewes v. Comm’rfdSoc. Sec. Admig82 F.3d 1157, 1161 (9th Cir. 2012)

However, the Court reviews the administrative record, which “includes
evidence submitted to and considered by the Appeals Coudciat 1162. “If
new and material evidence is submitted, the Appeals Council shall consider thg
additional evidence only whe it relates to the period on or before the date of the
administrative law judge hearing decision.” 20 C.F.R. 8§ 404.970(b). Such
evidence, when considered by the Appeals Council, “becomes part of the
administrative record.Brewes 682 F.3d at 1163. New evidence considered by th
Appeals Council can negatively impact the ALJ’s decision if, taking the new
evidence into account, the ALJ’s decision denying disability benefits is no longs
supported by substantial evidence in the recees. idat 1164.

In his opinion, Dr. Amending opined that Plaintiff' srpgnosismay
improve withmajor life-style changeiowever, if she does not change, she is
likely to worsen over time. AR 11The doctor further opined thatight
duty/desk job should not cause hemworsenbut thatjob with rigorous manual
labor could cause her to wors&R 111; Plaintiff's fiboromyalgia causes her

severe painld.; and that Plaintiff would have to lie down during the dAaR 110.
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At the end of his report, Dr. Armending indicated that Plaintiff's “limitations
specified in the report have existed since at least December 2016.” AR 111.

This new evidence submitted by the Plaintiff on appeal potentially affects
the remaining evidence of record, including the other medical opinion evidence
Plaintiff's subject complaint testimony, and the limiting effects of Plaintiff's
impairment.SeeBrewes 682 F.3d at 1164 (new evidence considered by the
Appeals Council can negatively impact the ALJ’s decision if, taking the new
evidence into account, the ALJ’s decision denying disability benefits is no longs
supported by substantial evidence in thereg

This new medical opinion evidence, admitted into the record without any
discussion by the Appeals Council, undermines the ALJ’'s determination regarg
Plaintiff’'s postural limitations. Thus, it is error for DXrmendings opinion to not
receive casideration. “[A] reviewing court cannot consiagror harmless unless
it can confidently conclude that no reasonable ALJ, when fully crediting the
testimony, could have reached a different disability determinat®iodit v.
Comm’r, Soc. Sec. Admj54F.3d 1050, 1056 (9th Cir. 200&jurther, “where
the Appeals Council was required to consider additional evidence, but failed to
so, remand to the ALJ is appropriate so that the ALJ can reconsider its decisio
light of the additional evidenceTaylor v. Comm’r of Soc. Sec. Admin., 659 F.3d

1228, 1235 (9th Cir. 2011)
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Importantly, he Appeals Council specifically stated that Dr. Armending’s
opiniondid not affect Plaintiff’'s disability decision because the evideloes not
relate to the relevant tienperiod AR 2. However, December 2016 through the
date of the ALJ’s decision in November 2017 falls squarely within the relevant
time period at issue in this case. AR 239. Thus, Plaintiff’s failure to show good
cause is not compellirgthe Appeals Councdould have stated that as one of its
reasons for not reviewing the evidence, it did Rawever, the extent of the effect
of Dr. Armendings opinion is not immediately cleahus, irther administrative
proceedings are necessary.

B. Remand is the Appropiate Remedy.

As this new evidence can negatively impact the ALJ's decision and has n
been properly considered, remand to the ArJurther consideration is in order
to allow the Commissioner to reconsider its decision in light of Plaintiff's
additional medical opinion evidence. Upon remand, the ALJ will issue a new
decision that is consistent with the applicable law set forthisnOrder. The ALJ
will, if necessary, further develop the record, reevaluate the medical opinion
evidence, obtain supplemental evidence from a vocational expert,-andluate
the claimant’s credibility. The ALJ shall recalculate the residual fundtiona

capacity, considering all impairments, and then evaluate, based on this update
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residual functional capacity, Plaintiff's ability to perform past relevant work, as
well as work available in the national economy.

As the Court finds that remand for additional findings is appropriate, the
Court need not address Plaintiff's additional allegations of éreylor, 659 F.3d
at1235(“Remand for further proceedings is appropriate where there are

outstanding issues that must be resolved before a disabilityniled¢ion can be

made, and it is not clear from the record that the ALJ would be required to find

claimant disabled if all the evidence were properly evaluated.”). Further, Plainti

request for an immediate award of benefits is denied as furthergquliogs are
necessary to develop the recdseéeECF No. 12.
VIll. CONCLUSION
Having reviewed the record and the ALJ’s findings, the Court finds the

Commissionés decision isnotsupported by substantial evidence andtains

legal error Accordingly,IT 1S ORDERED:
1. Plaintiff’'s Motion for Summary JudgmerECF No. 13, isGRANTED.
2. Defendant’s Motion for Summary JudgmeaCGF No.17,is DENIED.
3. The District Court Executive is directed to enter judgment in favor of
Plaintiff and againsbefendant.

I

I
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4. This matter IREMANDED to the Commissioner for further proceedings

consistent with this Order.

IT IS SO ORDERED. The District Court Executive is directed to enter this Orde

forward copies to counsel agtbse the file
DATED this 30th day of September2019.

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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