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BEFORE THE COURT are the parties’ cross motions for sugnmar
judgmen. ECF Nos19, 20. TheCourt has reviewed the administrative record
and the parties’ completed briefingnd is fully informed. Forthe reasons
discussed belowthe Court grant®laintiffs motion and denieBefendant’s
motion.

JURISDICTION
The Court has jurisdiction over this case pursuaaftd.S.C. § 405(Q)

1383(c)(3)

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT -~1

Dockets.]

ustia.com


https://dockets.justia.com/docket/washington/waedce/1:2018cv03074/81083/
https://docs.justia.com/cases/federal/district-courts/washington/waedce/1:2018cv03074/81083/22/
https://dockets.justia.com/

STANDARD OF REVIEW

A district court’s review of a final decision of the Comaioner of Social
Security is governed by 42 U.S.C. 8 405(g). The scope of review ud@e(d is
imited: the Commissioner’s decision will be distwltfenly if it is not supported
by substantial evidence or is based on legal értdill v. Astrue 698 F.3d 1153,
1153-59 (9th Cir. 2012)citing 42 U.S.C. § 405(g)) “Substantial evidence” means
relevant evidence that “a reasonable mind might accept as adecgigip dot a
conclusion.”ld. at 1159 (quotation and citation omitted). Stated differently,

substantial evidence equates to “more than a mere scintilla¢dsutian a

preponderance.ld. (quotation and citation omitted). In determining whether thig

standard has been satisfied, a reviewing court must considetitbererord as a
whole rather than searching for supporting evidence in isolakibn.

In reviewing a deal of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence in the réord
susceptible to more than one rational interpretafitve, courtjmust yhold the

ALJ’s findings if they arsupported by inferences reasonably drawn from the

record” Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢

court “may not reverse an ALJ’'s decision on account of an eabistiharmless.”
Id.at 1111. An error is harmless “where it is inconsequential tAthBd]

ultimate nondisability determination.fd. at 1115 (quotation and citation omitted).
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The party appealing the ALJ’'s decision generally bears the burden dibstgb
that it was harmedShinsekiv. SanderS% U.S. 396, 4090 (2009).
FIVE -STEP SEQUENTIAL EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disabled” within
the meaning of the Social Security Act. First, the claimant mustitebfe to
engage in any substantial galnactivity by reason of any medically determinable
physical or mental impairment which can be expected to resdeétath or which
has lasted or can be expected to last for a continuous pé&nodl less than twelve
months” 42 U.S.C. 8§ 1382c(a)(3)(A)Second, the claimant’s impairment must b
“of such severity that he is not only unable to do his previous[ydmkt cannot,
considering his age, education, and work experience, engage in any rathef ki
substantial gainful work which exists in the aatil economy.”42 U.S.C. §
1382c(a)(3)(B)

The Commissioner has established a$tep sequential analysis to
determine whether a claimant satisfies the above crit&e20 C.F.R.
§416.920(a)(4)()v). At step one, the Commissioner consideesdlaimant’s
work activity. 20 C.F.R. 8416.920(a)(4)(i). If the claimant is engaged
“substantial gainful activity,” the Commissioner must find that ¢laimant is not

disabled. 20 C.F.R. § 416.920(b).
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If the claimant is not engaged in substamgahful activities, the analysis
proceeds to step two. At this step, the Commissioner considess\arity of the
claimant’'s impairment. 20 C.F.R. §416.920(a)(4)(i)). If the clainsaiffers from
“any impairment or combination of impairments whicgngicantly limits [his or
her] physical or mental ability to do basic work activitiegé analysis proceeds to
step three. 20 C.F.R. 8416.920(c). If the claimant’s impairmert rddeatisfy
this severity threshold, however, the Commissioner must find thataingant is
not disabled.ld.

At step three, the Commissioner compares the claimant’'s impaitment
several impairments recognized by the Commissioner to be e ses/to
preclude a personfrom engaging in substantial gainful activityC.R(R.
§416.920(a)(4)(ii. If the impairment is as severe or more selvaredne of the
enumerated impairments, the Commissioner must find the clashsatiled and
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s impairment does meet or exceed theatgev
of the enumerated impairments, the Commissioner must pause te theses
claimant’s “residual functional capacity.” Residual functiocapacity (“RFC”),
defined generally as the claimant’s ability to perform physicahaemtal work
activities on a sustained basis despite his or heationts (20 C.F.R.

§416.945(a)(1)), is relevant to both the fourth and fifth stepiseoénalysis.
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At step four, the Commissioner considers whether, in viewweo€laimant's
RFC, the @imant is capable of performing work that he or she has performed i
the past (“pastrelevant work”). 20 C.F.R. 8§ 416.920(a)(4)(ivXheltclaimant is
capable of performing pastrelevant work, the Commissioner idsthiat the
claimant is not disabde 20 C.F.R. 8§ 416.920(f). If the claimant is incapable of
performing such work, the analysis proceeds to step five.

At step five, the Commissioner considers whether, in view oflémant’s
RFC, the claimant is capable of performing other workenriiitional economy.
20 C.F.R. 8416.920(a)(4)(v). In making this determination, the Comer
must also consider vocational factors such as the claimant’ ®dgeation and
work experience.ld. If the claimant is capable of adjusting to other widinle,
Commissioner must find that the claimant is not disabled. 2(RC.F
8416.920(g)(1). If the claimant is not capable of adjusting ta etbek, the
analysis concludes with a finding that the claimant is disablgdsaherefore
entitled to benefitsId.

The claimant bears the burden of proof at steps one through fo. éhes
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).the analysis proceeds to
step five, the burden shifts to the Commissioner to establisfiljnhe claimant is

capable of performing other worand (2) such work “exists in significant number

UJ

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT -5




in the national economy.” 20 C.F.R4$6.960(c)(2);see Tacketf 180 F.3cht
109899,
ALJ’'S FINDINGS

Plaintiff originally appliedfor supplemental security income disability
benefits ordune 18, 20Q8alleging an onset date of April 15, 2004r. 17. The
application waslenied initially and upon reconsideratioldl. On August 3, 2010,
Plaintiff appeared at adeo hearing before an Administrative Law JudgéeJ).

Id. The ALJ rendered a decision denying Plaintiff fitnen September 9, 2010
Id. at 14, 27 On February 10, 2012he Appeals Council decling@laintiff's
request for reviewmaking theALJ's decision th&Commissioner’sinal decision
for purposes of judicial reviewld. at 1 42 U.S.C. 88 405(g), 1383(c)(30
C.F.R.§416.1481, 422.210.

Thereafter, Plaintiff sought judicial review of the Comssioner’s final
decision denying her supplemental security income. This @ffitmed the
Commissioner’s denial of Plaintiff's claim &eptember 9, 2013Tr. 394407.
Plaintiff then appealed to the Ninth Circuit Court of Appe@n July 21, 2015,
finding an error in the ALJ’s evaluation of the vocational expetitrieay, the
Ninth Circuit vacated this Court’s judgment and remanded Plaintifise to this

Court with instructions to remand to the Commissioner for further praagedd.
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at441-42. Pursuant to the Ninth Circuit’'s mandateistCourt remanded Plaintiff's
casebackto the Commissioner on September 16, 20#5at 438-39.

While her appealerepending,Plaintiff protectively fleda second
application for supplemental security incooreJune 29, 2013lleging disability
beginning May 1, 2012Id. at 314 Plaintiff's secondpplication was denied
initially and upon reconsideratioand Plaintf timely filed a request for a hearing
on January 28, 2014d.

On February 29, 2016, the Appeals Colissued an order addressingth
of Plaintiffs pending applications. Regarding Plaintiffissf application, the
Appeals Councilacated the Qomissioner’s final decisiodenying benefitand
remanded Plaintiff's case amALJ for further proceedings consistent with the
Ninth Circuit's July 21, 2015, decisiond. at458. As for Plaintiff's second
application for benefits he Appeals Council deemebe application duplicative
and instructed the ALJ to “consolidate theroldiles, create a single electronic
record and issue a new decision on the consolidated clalahs.”

Pursuant to the Appeals Council's ordengavhearing was held befoee
different ALJ on July 11, 20171d. at31415. Atthehearing, Plaintiff requested a
closed periof disabilty from June 18, 2@0to April 2, 2016.1d. at 347-48.

The ALJ issued an opinion on March 7, 2018. at 31143. At step on®f

the sequential analysithe ALJ found that Plaintiff had not engaged in substanti
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gainful activity from June 18, 2008, through April 2, 2016e closed period of
disability. 1d.at317. At step two, the ALJ found that Plaintiff h#ae following
severe impairmest affectve disorder; anxiety disorder; and personality disorder
Id. At step three, the ALJ found that Plaintiffseverampairmens did not meet or
medically equal #sted impairment. Id. at 31922 The ALJ then determined that
Plaintiff hadthe RFC

to peform a full range of work at all exertional levels but with the

following nonexertional limitations: work with no higher than an SVP

3; and only superficial contact with others.
Id. at322 At step four,lte ALJ found that Plaintifhad no relevant pastwork
experience Id. at330. At step five, &er considering Plaintiffs age, education,
work experience, and residual functional capatiy, ALJfoundthat Plaintiff was
capable of performingn representative occupations, sucladsmnd packager,
cleaner, and warehouse worketich exist in significant numbers in the national
economy.ld.at 331 On that basighe ALJconcludedhat Plaintiff was not
disabledas defined irthe Social SecurityAct. Id.

ISSUES
Plaintiff seeks judicial review of the Commissionein®f decision denying

her supplemental security income disability benaitsler Title XVI of the Social

Security Act. Plaintiff raisesthreeissuedor review:
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(1) Whether the ALJ propergvaluatedPlaintiff's mental
impairments at stefhree

(2) Whether the ALJ properly evaluated PlaintifSsymptom
testimony;and

(3) Whether the ALJ properly weighed theedical evidence

ECF No.19at2. The Court evaluates each issue in turn.
DISCUSSION

A. The “Paragraph C” Criteria Under Listings 12.00

Plaintiff asserts that the Alfdiled to evaluate the evidence and properly
analyze her mental impairments under listiigs04 (affective disorder), 12.06
(anxiety disorder)and12.08 (personality disordesj step three of the sequential
evaluation processECF Nos. 19 at-8; 21 at 2 Specifically, Plaintiff argues that
the ALJcommitted reversible error igiling to make any specific findings on the
paragraph C criteriander the relevant 12.00 listing&CF No. 19 at 4.

At stepthree of the sequential evaluatipnocessthe ALJconsiders whether
one or moref the claimant’'simpairments meets or equaiy of thempairmens

listed in20 C.F.R. R 404, Subp P, App 1 (the fistings”).1 See20 C.F.R88

1 A revised Listing olmpairments went into effect on January 17, 2017. THh
Court applies the listings that were in effect at the time the Coionmes's

decision became finalSee81 Fed. Reg. 66138 n($ept. 26, 2016('We expect
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404.1520(a)(4)(iii), 416.928)4)(ii); Tackett 180 F.3d al098. “If a claimant
has an impairment or combination of impairments that meets alsegj@ondition
outlined infthe listings], then the claimant is presumed disdbAatthout further
inquiry. Lewisv. Apfe] 236 F.3b03,512 (9th Cir. 2001)citing 20 C.F.R. §
404.1520(d)). “An ALJ must evaluate the relevant evidence before cagcthdt
a claimant’s impairments do not meet or equal a listed impairméaht.* A
boilerplate finding is insufficient to supporta conaiusihat a claimant’s
impairment does not do sold. (citing Marcia v. Sullivan900 F.2d 172, 176 (9th
Cir. 1990)).

In determining whether a claimant withreental impairmenimeets a listed
impairment, the ALJ must follow ‘especial techniqueto evaluate the claimant’'s
symptoms and rate her functional limitation20 C.F.R. 804.1520a(a)
Specifically, the ALImust consider: (1) whethaipecificdiagnostic criterieare
met (“paragraph A” criteria); and (2) whethspecificimpairmentrelated
functional limitationsare present (“paragraph Bhd“paragraph C” criterip 20
C.F.R. 8404.152@QB). The criteria in paragraph A substantiate medically the

presence of a particular mental disord20.C.F.RPt. 404,Subpt. PApp. 1 8

that Federal courts will review our final decisions usingrthes that were in

effect at the time we issued the decisions.”).
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12.00(A)(2)(a). The criteria in paagraphs B and C, on the other hand, describe
impairmentrelated functional limitations that are incompatibith the ability to
do any gainful activity.

To meet or equal listing 12.04 (affective disorder) or 12.06 (anxiety
disorder), a claimant must &y (1) paragraphA and B, or (2) paragragtA and
paragraph C20 C.F.R. Pt. 404, Subpt. P, App. 1 8 12.00(A)(2» meet or equal
listing 12.08 (personality disorder), a claimant must only satefyequirements
of paragrapb A and B; listing 12.0&loes not include paragraph C criterid.

In his decision, the ALJ elected to anaitistings 12.04, 12.06, and 12.08
simultaneously. Tr. 320. The ALJ apparently assumed the existetiee o
paragraph A criteria for all three listings, lressengaged imo discussion as to
whether the paragraph A requirements were nmsttead the ALJ's analysis
focusel almost exclusively on whether the paragraph B criteria had beeledatisf
for the listings at issuelr. 32021. After evaluating each ohe four requirements
under paragraph Bh¢ ALJ concluded that the paragraph B criteria had not beej
met Tr. 321. Subsequently, in a shoaragraptollowing the paragraph B
analysis the ALJsummarily confirmed that he had “also considered whether the
‘paragraph C’ criteria are satisfiednd concludednithout anyanalysis, that
Plaintiff's evidence failed “to establish the presence of the ‘paragraph Ciectiter

Id.
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Here, Plaintiff does notontesthe ALJ's findings or analysii respect to
the paragraph B criterialnstead Plaintiff argues that the Alfailed to properly
consider the listings’ paragraph C criterBCF Ncs. 19 at 46; 21 at 2. For
reasons discussed belohe tCourt agrees

“The paragraph C criteria are an alternative to the paragraph B anmidea
listings 12.02, 12.03, 12.04, 12.06, and 12.15.” 20 C.F.R. Pt. 404, Subpt. P, A
§ 12.00(G)(2). Specifically, he paragraph C criteria provide an alternative mean
of demomstrating disability for those claimantgho experience “serious and
persistent mental disorders” but whds®re obvious symptoms” have been
controlled bymedication and mental health interventiond. To satisfy the
paragraph C criteria, a claimant must showlleatmental impairme(g) has
existed for at least two yeaend that (1) she relied, “onan ongoing basis, upon
medical treatment, mental health therapy, psychosocial supporishighly
structured setting(s), to diminish the symptoms and signs offiiem}al disorder,”
and (2) despite her diminished symptoms and sijher mental disordeshe has
achieved only “marginal adjustment,” meanihginimal capacity to adapt to
changes in [hérenvironment or to demands that are not already part of [hey] da
life.” 20 C.F.R.Pt. 404, Subpt. P, App. 1 § 12.00(G)(2Axk)

As noted, the ALEoncludedhat the evidence in Plaintiff's case “fails to

establish the presence of the ‘paragraph C’ criteria.”32%. In making this
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finding, the ALJ repeated the paragraph C requireméniisfailed to discusa

single piece of medical evidencéd. Howeve, at step three of the sequential
analysis, “the ALJ must explain adequately his evaluation of theailer tests
and the combined effects of the impairments” and make suffirelings upon
which a “reviewing court may know the basis for the decisidvdrcia, 900 F.2d
at 176;Gonzalez v. Sulliva®14 F.2d 1197, 1200 (9th Cir. 1990). Here, the ALJ
made no findings, and provided no discussamarding the paragraph C criteria
under listings 12.04 and 12.06. Thus, the Court simply cannot deterrimé¢hé&o
ALJ’s opinion how he came to the conclusion that Plaintiff's “s&\ierpairments
did not meet or equal tHearagraph C criteria under tlstings.

Moreover, he ALJ's precedingparagraph B analys@oes not provide the
missing, and necessary, “‘factual foundations on which the ultifaateal
conclusions are based.’ewin v. Schweike654 F.2d 631, 635 (9th Cir. 1981)
(quoting Dobrowdsky v. Califanp606 F.2d 403, 409 (3d Cir. 1979)). The Ninth
Circuit has held that an ALJ need not state why a claimant failedtisfy every
different section of the listing of impairments where the fctupport fohis
conclusion can be deduced from the ALJ's prior discussion ofele el
evidence.SeeGonzalez914 F.2d at 12001 (finding no error in failure to discuss
why claimant’s impairments did not satisfy listing bese ALJ's fivepage

summary of the record was adequate statementiflafoundationsipon which
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a “reviewing court may know the basis for the decisjortere, unlike in
Gonzalezthe ALJ selectively discussed the medical evidence only as it rétated
the paragraph B criterial he Court concludes thaieg ALJ’'s limited summary of
the medical recordn addition to hispecific findingsrelating tothe paragraph B
criteria. do not provide the necessary factual supportfor his conclirsion
Plaintiff also failed to satisfy the paragraph C criteria.

Defendant argues the ALJ reasonably determined that Plaintiff failed to
satisfy the paragraph C critefi'ecause the record does not show that increased
demands led to a deterioration in Plaintiff's functioning. FE®. 20 at 3.

Plaintiff contends otherwise, arguing that she meets the paragragfui@ments
under the listings. ECF No. 19 a64 Ultimately, these argumenrequire the
Court to weigh the evidencejich in turn invitesthe Court to impermissibly
perform theALJ's role The Court reviews the reasons the ALJ asserts in supp(
of his decision.Connett v. Barnhay40 F.3d 871, 874 (9th Cir. 2003). If the
ALJ fails to make findings regarding a severe impairment, thet@Cannot simply
substitute its own findings and conclusiofigeichler v. Comm’r of Social
Security 775 F.3d 1090, 1103 (9th Cir. 2014).

Defendantalsoargues that the ALJ’s failure taldress the paragraph C
criteria is terroneousecause Plaintiff proffers no plausible theory as to how

her impairments satisfied the specific criteria for any givisting.” ECF No. 20
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at 4 (citing Lewis 236 F.3cht514). However, &the 2017hearing Plaintiff's
counsepresentd evidence thaPlaintiff's affective and anxietydisordersexisted
for more than two years anlatPlaintiff hadrelied on mental health treatment,
including therapy and medication, on@mgoingbasis to diminish theymptoms
and signs of her mental disordeBeee.g, Tr. 34351 (explaining that Plaintiff
“has been in mental health counseling since she was a child” and tlesisiest
counseling” has helped with some her sympfoms forthe “marginal
adjustment” requiremenPlaintiffs counsetitesa Mental Residual Functional
Capacity Assessment (“MRFCAEpmpleted by Ms. Amy Zook, teeating mental
health counselpronfirming that Plaintiff had “a residual disease proces$tsat
resulted in such marginal adjustment that even a minimal increase ial ment
demands or change in the environment would be predicted to [Pdaistff] to
decompensate.ld. at 1046. At minimum, it iscertainly possible that Plaintiff
satisfied paragrap@’s requirements under listing 12.04 and 12.B&wever, as
noted,it is ultimately notthis Court’s role to weigh the evidenc&Vhere the ALJ
falls to make findings regarding a severe impairmt@Courtwill notsubstitute
its own findings and conclusions for those of the ALJ.

For the above reasonketCourt concludes the ALJ harmfully erred by

faling to analyze odiscus the paragraph C criteria for listings 12.04 and 12.06.
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Accordingly, the Court finds the case should be remandddrtber evaluation of
the evidence at step three of the sequential evaluation process

B. Adverse Credibility Determination

Next, Plaintiff asserts that the ALJ erred by failing provide specific, clear,
and convincing reasons for rejecting Plaintiff's subjective laimis. ECF Nos.
19at6-12 21 at 36. Specifically, Plaintiff faults the ALJ for: (Iinding that
Plaintiff's activities were inconsistent with disabilityand(2) concluding that
Plaintiff's treatment history supports a finding of risabilty. ECF No. 19 at-6
12.

In social security proceedings, a claimant must prove the existénce
physical or mental impairment with “medical evidencesisting of signs,
symptoms, and laboratory findings.” 20 C.F.R. §404.1508. A claimant’s
statements about his or her symptoimeawil not suffice. 20 C.F.R. 88
404.1508; 404.1527. Once an impairment has been proven to exist, the claime
need not offer further medical evidence to substantiate the allegedtyse¥his or
her symptomsBunnellv. Sullivan947 F.2d 341, 348®th Cir. 1991). Aslong as
the impairment “could reasonably be expected to produce jfhgjtems,” 20
C.F.R. 8404.1529(b), the claimant may offer a subjective evaluatitmthe
severity of the impairmentld. This rule recognizes that the sewenif a

claimant’'s symptoms “cannot be objectively verified or meabirld. at 347
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(quotation and citation omitted).

However, in the everdn ALJ finds the claimant’s subjective assessment
unreliable, “the ALJ must make a credibility determination vtdings
sufficiently specific to permithe court to conclude that the ALJ did not arbitrarily
discredit claimant's testimony.Thomaw. Barnhart 278 F.3d47,958 (9th Cir.
2002) In making suckletermination, the ALJ may considiexter alia: (1) the
claimant’s reputation for truthfulness; (2) inconsistencies in l#i@ant’s
testimony or between his testimony and his conduct; (3) the clasnadaly living
activities; (4) the claimant’'s work record; and (5) testimoiynfiphysicians or
third partes concerning the nature, severity, and effect of the clasnannhdition.
Seed. If there is no evidence of malingering, the ALJ's reasonsisarediting
the claimant’s testimony must be “specific, clear and convinci@haudhry v.
Astrue 688 F.8 661, 672 (9th Cir. 2012) (quotation and citation omitted). The
ALJ “must specffically identify the testimony she or he findstadie credible and
must explain what evidence undermines the testimokiplohanv. Massanat;i
246 F.3d1195,1208(9th Cir. 2001)

Here, the ALJ found that the medical evidence confirmed the existence @
medical impairments which could reasonably be expected to cause$om
Plaintiff's alleged symptoms. T823 However, the ALJ did not credit Plaintiff's

testimony abouhe intensity, persistence, and limiting effects of the sympto
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Id. Rather, the ALJ concluded that Plaintiff's statemevese “not entirely
consistent with the medical evidence and other evidence in the feddrd
Because theris no evidence of malingering in this case, the Court must ultimatg
determine whether the ALJ provided specific, ¢lead convincing reasons not to
credit Plaintiff's testimony of the limiting effect ofheymptoms.Chaudhry 688
F.3d at 672 The Courtoncludeghat the ALJ failed to do so.

To support his adverse credibility determination, the fiisd identified
several of Plaintiff's reported activitighat he categorizedasinconsistent with
Plaintiff's “claims of debilitating functioning.” Tr.2&8. Specifically the ALJ
observedhat Plaintiff sought but failed to obtaparttime work, shéwas using
public transportation and volunteering at a local hospgakreported she could
do a full range of housework, yardwork, and laundry, “she visitedraimjail that
she liked on a weekly basis” and “also met men on the internet,” skedvoart
time in college, and she reported going to schoetifué and doindairly well
with grades in 20121d. The ALJ also noted that Plaintiff had started working at
Safeway in May 2016 and reported doing “pretty gowhite working 3040
hours a week.d. at 324. According to he ALJ these activitiesevidenced
Plaintiff’ s “intact cognitive and social skillsind “good functioning inconsistent

with a disabling condition.”ld. at 32324.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ~18

ly



The Ninth Circuit has clarified thakaily activities will only form the basis
of an adverse credibility determinatiagfrthe claimant’sactivities (1) contradichis
or herother testimony, and (Z)volve skills that could be transferred to the
workplace Orn v. Astrue495 F.3d 625, 639 (9th Cir. 200GHhanim v. Colvin
763 F.3d 1154, 1165 (9th Cir. 2014)ere,the daily activitiesdescribed by the
ALJ do notappear tewontradictPlaintiff's other testimony.For example, at the
2010 hearing, Plaintiffs counsel confirmed that Plaintiff had “magaerous
attempts to try to volunteer, to get a GED, and tryingetahgrself slowly back
into the workforce byshe]has not been able to do anything that even approach
a ful-time basis yet.” Tr. 41Plaintiff reported that shesed public transportation
because she was scared to drive,ssh&gledto tolerate tk stresses of a full work
day, she had difficulty learning new tasks on a timely basis,l@ndften reacted
poorly to her coworkersld. at 4350. The activitiesthe ALJ described-
volunteering partime, looking for partime work, going to school, tailg public
transportation, and completing housewsesdre fully consistent with Plaintiff's
claimed limitations caused by her mental impairments.

Furthermorethe ALJ failed to make “specific findings relating to [theily]
activities” and their transferabilityo a work environment teupport his finding
that Plaintiff's daily activities warrant an adverse credpilitetermination. Burch

v. Barnhart 400 FE3d 676, 681 (9th Cir. 2005)'he Ninth Circuit has held that
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daily activities may be grounds for an adverse cregtiljiiitding “if a claimant is
able to spend a substantial part of his day engaged in pursuitsnigviile
performance of physical funotis that are transferable to a work setting&ir v.
Bowen 885 F.2d 597, 603 (9th Cir. 1989). Here, as described by the ALJ,
activities such as using public transportation, volunteering (ngtahly once a
week for 45 hoursat a tim¢, completing hasework, meeting a man on the
internet (not “men,” as the ALJ describe@nd working partime at her college
cannotreasonably bsaid to bear a meaningful relationship to the activities of
fulltime employment in the workplace&see Faiy885 F.2dat 603 (“The Social
Security Act does not require that claimants be utterly incapeaito be eligible
for benefits, and many home activities are not easily transferaivieatomay be
the more grueling environment of the workplace, where it might bessige to
periodically rest or take medication.” (citations omitted)).

Additionally, the Ninth Circuit has consistently recogdizbat “disability
claimants should not be penalized for attempting to lead navewlih the face of
their limitations.” Reddck v. Chater1l57 F.3d 715, 722 (9th Cir. 1998ge also
Cooper v. Bower815 F.2d 557, 561 (9th Cir. 1987) (“Disability does not mean
that a claimant must vegetate in a dark room excluded from all fdrimsman and
social activity.” (citation omitted). The fact that Plaintiffvolunteered oneay a

weekfor threeor four hoursat a time completed housework, had a relationship
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with her boyfriendand attendedlasses “Monday through Thursday” from 8:30
a.m. to 11:30 or 12:00 p.naluring the jeriod of disability are nadpecific, clear,
and convincing reasois reject hettestimony Likewisg the fact that Plaintiff
looked for and eventually secured piirte employment at her colleghuring the
period of disability is not a sufficient reason to discdwanttestimony, in the
absence of some evidence suggesting that she was purstiingefullork. The
Court rejects the ALJ's contrary interpretation of Plaintifiverk history. Tr. 323
(ALJ describing Plaintiff's attempts to obtain pame work as “giv[ing] the
impression of a subjective belief in her ability to woyk.”

The Court’s examination of the record also shows that the ALJ iarred

characterizing statements and documenitgained therein to reach the conclusior

that Plaintiff exaggerated her symptonigr example, while Plaintiff did
volunteer at a local hospital in 2009, slmnfirmedthat she only volunteered en
day a week fofour to five hoursand was eventually filebecause of her mental
impairments Tr. 4849. The AlLJalsonoted that “[w]hile the claimant told a
consultative examiner she was doing poorly in schoolwith a 2.0[GRa#lon
omitted], she told her treating provider schoolwas going sh# was on the
President’s List, and planned to do an internshigl.” But the recoradtonfirmsthat
thesestatements weneot contemporaneous, but ratineadeby Plaintiff more than

a year apartSeeTr. 981 (September 16, 2013 psychological evaluation), 1348
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(April 23, 2015 psychological examination)-he Ninth Circuit hadeld that, when
discussing mental health issues, “it is error to rejecaimant’'s testimony merely
because symptoms wax and wane in the course of treatn@atrison v. Colvin
759 F.3d 995, 1017 (9th Cir. 2014)hus, an ALJ may not single out mortenf
good health to discredit a claimant, especially in ciagef/ing mental
impairments, which often present episodicaljee Taylor v. Comm’r of Soc. Sec.
Admin 659 F.3d 1228, 1234 (9th Cir. 2011).

Finally, the ALJ erroneously relied on Plaintiff's May 2016 employnant
Safewayto support his adversgedibility determination as this occurred after the
end of theclosed period of disabilityand outside the relevant period at isstlie
324. As Phintiff correctly notes, the ALJ’s reliance on activities fpened after
April 2, 2016 do not speak towards Plaintiff's impairmemturing the relevant

time period? Forthese reasons, the Court agrees with Plaintiff that the ALJ

2 The Court notes thahe ALJ's decisiortontainsseveralimproper
references to Plaintiff's May 2016 employmentSafeway SeeTr. 320 (finding
Plaintiff moderately limited in her ability to interact wibthers, noting Plaintiff's
“job as a cashier at Safeway,” a “job[] that require[s] some degrateraction
with others”); 326 (discounting “DSHS opinions” laese “the claimant has

returned to work activity, inconsistent with a disabling conalitlp 32829
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erroneously found Pldiff's activities of dally living inconsistent with her
symptom testimony.

Plaintiff alsoargues thathe ALJerred by findingher symptom testimony
undermined by her treatment history. ECF No. 19 atii@ddition to the alleged
iInconsistencies between Plaintiff's daily activities ardthstimony, he ALJ
discredited Plaintiff's testimongn the ground thé&the objective medical
evidence is not consistent with a disabling conditiofr. 324. Specifically, the
ALJ observedhat, although the evidence “suggests some brief periods of
exacerbated symptoms,” “treatment records overall described the tlasman
stable with no more than mild objective findings, if any, at mamyns” and
Plaintiff “largely remained cognitively andsially intact.” Id. To supportthis
conclusionALJ provided a summary of the medical evidence, with minimal
explanation of which testimony he found not credible or which euigle
contradicted that testimony.

The Courfiinds thatthe ALJ'sexplanation“falls short of meeting the ALJ's

responsibility to providé& discussion of the evidence’ atithe reason or reasons

(discounting Dr. Mee’s 2008 report and Dr. Beaty's 2009 report begatese
alia, the doctors “had no knowledge of claimant’s subsequent astigticlas

going to college and going back to work”).
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upon which his adverse determination is basedréichler, 775 F.3cat 1103
(quoting 42 U.S.C. 8§ 405(b)(1)First, the ALJfalled to adequately connect the
medical record to Plaintiff's symptom testimony. lR&tthan “specifically
identify[ing] the testimony” he found not credible, the At@ncluded his summary
of the medical @dence withboilerplate statements, such as “the objective medic
evidence is not consistent with a disabling condition,ldifféff's] treatment
records suggest she was stable and coping well,” and “[Plairiti&ment
recordsshow many normal mentatatus exams, with her provider often reporting
a stable mood.” Tr. 3225. Thus, the ALJ erred ligiing to make a specific
finding linking the medical record to Plaintiff®stimony about the intensity or
degree of her symptom&eeBurrell v. Colin, 775 F.3d 1133113940 (9th Cir.
2014) When the ALJ does not specifically identify such inconsistenttiss
Court cannot correct therrorby retroactively piecing together medical evidence
identified by the ALJwith conflicting claimant testimonyndependently identified
by the Court Brown-Hunterv. Colvin 806 F.3d 487, 4994 (9th Cir. 2015).
Secondthe ALJ made several findings concerning Plaintiff's treatment
history that are plainly erroneau3he ALJ stated that, “[g]enerally, the claimant’s
Comprehensive Mental Health records reflect she is a ‘rather vagtefidn who
‘speculates she might be bipolar’ with benign mental status\gjadi Tr. 324.

However, this statement is pulled frasingle progress note from June 27, 2007
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which was before the period of disability and at a time whantiff's diagnosis
was still in flux. 1d. at201 Additionally, while the ALJ assertedhat Plaintiff's
“mental status exams with her treating pdevs often showed no more than mild
findings,” the medical records cited by the ALJ to supportthis conclasemom
a fourmonth period in 201,&he final four months of thelosed period of
disability. Tr.324. As notedt is error for the ALJ t®ingle out a few pericxbf
temporary welbeing from a sustained period of impairment and rely on those
instances to discredhe Plaintiff. Garrison, 759 F.3cat 101718. Accordingly,
the Court finds that the ALJ did not make a specific finding linking theical
records to Plaintiff's symptom testimony and, in any eventreberd does not
supportthe ALJ’s findings.

In sum,the ALJ did not offer specific, clear, and e@ncing reasons for
rejecting Plaintiff's testimony concerning her mental impairme@s remand, the
Commissioners instructed ta@lso fully reevaluate Plaintiff's symptom testimony.

C. Opinions of Medical Providers

Finally, Plaintiff faults the ALJ for improperlyejecting the opinios of
eleven“DSHS examiners treating mental health counsefmy Zook treating
physician Dr. Julia Robertsogxamining agencghysician Dr. Sean Mee, and
examining agencpsychiatrist Dr. Mitael Brown ECF Ncs. 19at13-21; 21 at 6

11. Plaintiff alsoarguesthat theALJ erred bygiving significant weight to
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examining psychologi€dr. Thomas Genthand agency psychological consultant
Dr. Michael Brown Id.

In analyzing an ALJ's weighing of medical evidence, a reviewing court
distinguishes between the opinions of three types of physi¢id@ithose who
treat the claimant (treating physicians); (2) those who exanihddnot treat the
claimant (examining physicians); and (3p¢le who neither examine nor treat the
claimant [but who review the claimant's file] (nonexamining ¢em@awing]
physicians).” Holohan 246 F.3cat 120102 (citations omitted). Generalithe
opinion of a treating physician carries more weight than pi@amn of an
examining physician, and the opinion of an examining physician carrie&s mor
weight than the opinion of a reviewing physicidd. In addition, the
Commissionéss regulations give more weight to opinions that are explained than
to opinions tht are not, and to the opinions of specialists on mattersgetati
their area of expertise over the opinions of-specialists.ld. (citations omitted).

If a treating or examining physiciaopinion is uncontradicted, an ALJ may
reject it only by ofiering “clear and convincing reasons that are supported by
substantial evidence.Bayliss v. Barnhar427 F.3d 1211, 1216 (9th C2005).
“If a treating or examining doctg opinion is contradicted by another dotdor
opinion, an ALJ may only reject lity providing specific and legitimate reasons

that are supported by substantial evidendd.” Regardless of the source, an ALJ
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need not accept a physiciaropinion that is “brief, conclusory and inadequately
supported by clinical findings. Bray v. Comm’r of Soc. Sec. Admib4 F.3d
1219, 12289th Cir. 2009 (quotation and citation omitted).

“Where an ALJ does not explicitly reject a medical opinion ofcdt
specific, legitimate reasons for creditihg one medical opiowar another, he
errs.” Garrison, 759 F.3cat1012. “In other words, an ALJ errs when he rejects
medical opinion or assigns it little weight while doing nothingrerthan ignoring
it, asserting without explanation that another medical opinion ie pensuasive,
or crticizing it with boilerplate language that fails to offer a 4ahtve basis for
his conclusion.”ld. at 101213. That said, the ALJ is not required to recite any
magic words to properly reject a medical opinidvlagallanes/. Bowen881 F.2d
747,755 (9th Cir. 1989)statirg that the Court may draw reasonable inferences
when appropriate):An ALJ can satisfy the ‘substantial evidehaequirement by
‘setting out a detailed and thorough summary of the facts anftictiog clinical
evidence, stating $iinterpretation thereof, and makifigdings.” Garrison, 759
F.3d at 1012 (quotinReddick157 F.3dat725).

1. “DSHS examiners”

From 2007 to 2015, at least twelve differeméntal healttpractitioners
including mental health counselptiserapistsand psychologisteompleted

psychological evaluatien of Plaintiff for DSHS. Many of the “DSHS examiners”
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reported that Plaintiffs mental impairments moderately to sevenriefared with
her ability to perform basic work activitiesSeeTr. 281:82; 163133; 164143,
165455; 1660. The AL&ollectively referred tohese psychologicalvaluations

as the opinions dDSHS examiners Id. at 32526. In discussing these records,
the ALJ did not identify individual evaluators, with the exceptibtraating

mental health counselor Jennifer Ob&dmpbell, M.S., LMHC, whom the ALJ
specifically named. Id. at 32526.

The ALJgave five reasns for rejectingor discountinghe “marked or
severe limitations” expresség the*DSHS examiners” (1) the evaluators are
“comprised of noiacceptable medical sources espousing opinions inconsistent
with persuasive opinion from acceptable medical seir(2) the opinions'are
not well supported by medically acceptable clinicadlifigs’; (3) the opinions‘are
inconsistent with claimant’s activities of daily ligih (4) the opinions‘are
conclusory; and,(5) the opinionsare ‘heavily based upon the sedfports of
claimant.” Tr. 325.

Plaintiff argues that the ALJ erred by “failing to specificallygermanely
addressthe opinions of the “DSHS examinersECF No. 19 at 14According to
Plaintiff, the ALJ'simprecise discuson of “DSHS examiners” and the “DSHS
psychological evaluationsfesults in Yague'reasonsto reject these opinions,

which are not clearly connected to the opinions being rejéctdd.Because of
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the ALJ's imprecise analysis, Plaintiff asserts tha& unclear whether the ALJ
properly reviewed these opinionkl. The Court agrees.

In addition to considering the medical opinions of doctors, an ALI mus
consider the opinions of medical providers who are not within theitef of
“acceptable medal sources.’Se€0 C.F.R. § 404.1527(b), (). “While those
providers’ opinions are not entitled to the same deference, amAy Jjive less
deference to ‘other sources’ only if the ALJ gives reasonsagerio each withess
for doing so.”Revels v. Beyhill, 874 F.3d 648, 655 (9th Cir. 2017) (quoting
Molina, 674 F.3dat 1111). The same factors used to evaluate the opinions of
acceptable medical providers are used to evaluate the opiniondef Sotirces.”
Id. “Those factors include the length of the treatment raktip and the
frequency of examination, the nature and mxtd the treatment relationship,
supportability, consistency with the record, and specializaif the doctor.”ld.
(citing 20 C.F.R. 8404.1527(c)(B5)).

First, as a threshold mattethe record indicatethat not all of the “DSHS
examiners” were “onacceptable medical sources,” contrary to the ALJ's
assertion. Tr. 325. While most of the psychological evahstiwerecompleted
by mental health counselors and therapists, attleestof the “DSHS examiners
werepsychologists Seelr. 164750 (Taelm Moon, Ph.D.); 16556 (Mark Duris,

Ph.D.); 165765 (Thomas Genthe, Ph.DlIn fact, he ALJseeminglyrecognized
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this distinctionwhen helater clarified “ Someof these examiners were not
acceptable medical sourcedd. (emphasis addedAnd, regardless of whether
medical opinion comes from a practitioner who is not an acdeptadalical
sourcethis factaloneis not a germane reason for discounting that opinion.

Secondthe ALJ erredby rejecting the opinions othe“DSHS examiners”
becaus¢hey “were heavily based on the claimant’s -sgfforts” and “inconsistent
with the claimant’'s activities of daily living Id. at 325. As discusseithe ALJ
falled to give specific, clear, and convincing reasonsliscreditingPlaintiff's
testimony While an ALJ may reject a medical opinion “if it is based to a large
extent on a claimant’s satports that have been properly discounted as
incredible,” in this case, the ALJ did rgdroperly discount[]” Plaintiff's
testimony. Tommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008) (internal
guotation marks omitted)T hus these ar@ot germangeasons supportdxy
substantial evidenci® discount the “DSHS examiners” opinions.

Third, while the ALJdiscountedhe opinions of‘DSHS examiners’because
they conflicted with other medical evidence in the record, thepkbvided little
llumination of this alleged conflict other than repeating thiaé ‘overall medical
evidence of recarshows ongoing routine care” and Plaintiff “is stable with many

normal mental status exams.” Tr. 325 before, the ALJ offered no faais
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citations to the recor supporthis conclusion.Thus, the ALJ failed to provide
“germane reasons” for regng these opinions.

Finally, the Court takes issue with the ALJ’s ultimate weighinghef
“DSHS examines” opinions. Based on his analysis of the record, the ALJ
concluded:

[M]ost of the DSHS opinions in the record are not adopted and given

somepartial weight. They are given some weight because they were

based on kperson examinations, and it is agreed the claimant has

some limitations due to her mental conditions.
Tr. 326. However, the ALfhiled to specify which of the numerous psychadad)
evaluationswererejected and whiclwveregiven partial weight. Without a single
citation to the recortb clarify which “DSHS opinions in the record are not
adopted and given some partial weighhe Courtconcludes thahe ALJ's
analysis ignadeqiate Id.

The Courfinds the ALJfailed to provide legally sufficient reasons to reject
the opinions of the various “DSHS examiners.” Therefore, on rentand, t
Commissioners instructed to reconsidand evaluate all dhese opinions.

2. Remaining Medical Opinions

In addition to the'DSHS examiners,” Plaintiff asserts that the ALJ erred in

evaluating the opinions of Thomas Genthe, Ph.D., Jay Toews., Ban Zook,

Julia Robertson, M.D., Michael Brown, Ph.D., and Sean Me&).PECF No. 19
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at 1621. Consideng the case is being m@andedto readdress the opinions of the
so-called “DSHS examiners the Commissioneis instructed t@lsoreevaluatethe
weight providedto the remainingdisputedmedicalopinions on remand.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff's Motion for Summary Judgment (ECF N®) is GRANTED.
This case IIREVERSED andREMANDED pursuantto sentence four
of 42 U.S.C. 8 405(gor further proceedings consistent with this Order
2. Defendant’s Motion for Summary Judgment (ECF N§.is DENIED.

The District Court Executive is hereby directed to file thisl€drenter

Judgment foPlaintiff, provide copies to counsel, a@d OSE this file

DATED January 30, 2019

THOMAS O. RICE
Chief United States District Judge
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