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od Tribes and Bands of The Yakama Nation v. Klickitat County et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES AND
BANDS OF THE YAKAMA
NATION, a sovereign federally
recognized Native Nation,

Plaintiff,
V.

KLICKITAT COUNTY, a political
subdivision of the State of
Washington; KLICKITAT COUNTY
SHERIFF'S OFFICE, an agency of
Klickitat County; BOB SONGER, in
his official capacity; KLICKITAT
COUNTY DEPARTMENT OF THE
PROSECUTING ATTORNEY, an
agency of Klickitat County; and
DAVID QUESNEL, in his official
capacity,

Defendants.

NO. 1:18CV-3116TOR

ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT

Doc. 29

BEFORE THE COURT i®laintiff's Motion for Summary JudgmenECF

No. 21) This matter wasieard witlout oral argument.The Court has reviewed

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY

JUDGMENT~1
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the record and filetherein, and is fully informed. For the reasons discussed
below, Plaintiff's Motion for Summary JudgmestGRANTED.
BACKGROUND

This is an action for declaratory and injunctive relief by Plaintiff
Confederated Tribes and Bands of the Yakama Nation agawstaKlickitat
Countyentitiesandofficials, including Klickitat County, Klickitat County
Sheriff’'s Office, Kickitat County Sheriff Bob Singer, Klickitat County
Department of the Prosecuting Attorney, and Prosecuting Attorney David Quesg
(collectively “Defendants”). ECF No. 1. On June 27, 2018, Plaintiff filed a
Complaint against Defendantdleging a violatiorof the Treaty of 1855 arising
from “Defendantsultra viresattempts to (a) regulate the sale of fireworks by
Yakama Tribal Members on Yakama trust property under [RCW] #1.8&q,

and (b) enforce such regulations by threatening to take enforcement and

nel

prosecutorial action against Yakama Members who were lawfully selling firewgrks

on Yakama trust property pursuant to Yakama Nassned firework permit$
Id. at M 1.1,6. The dispute between the parties concerns the jurisdiction of
Defendantdo enbrce Washington'’s fireworks laws, RCW 706&t7/seq, on tribal
lands.

On June 27, 2018, Plaintiifed a motion for a temporary restraining order

(“TRO”) and preliminary injunction. ECF No. 3. On June 28, 2018, Defendant

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~ 2
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David Quesnel filed a Notice of Appearance on behalf of all Defendadtan
opposition to the TROECF N@. 5, 8. On June 28, 201&fter a telephonic
hearingthe Court grante@laintiff's motion for a TRGbutdenied the motion for a
preliminary injunction. ECF No. 10Pursuant to this Court’s Order, Defendants
were temporarily enjoedfrom:
taking any action to enforce Chapter 70.77 of the Revised Code of
Washington against Members of the Yakama Nation within the
boundaries of the Yakama Reservation, upon Tribal Rrmperty,
and upon Tribal Trust Allotments whether or not they are located
within the Reservation, including arresting, detaining, or prosecuting
any Member of the Yakama Nation for the possession or sale of
fireworks or seizing or confiscating any firewesror other
possessions of any Member of the Yakama Nation conducting the sale
of fireworks.
Id. at 14.
On March 5, 2019, Plaintiff filed the instant motion for summary judgmen
seeking declaratory and injunctive relgfrsuant to 28 U.S.C. 8§ 22@Q202.
ECF No. 21. Specifically, Plaintiff seeks (1) a declaratory judgment that
Defendants do not have civil/regulatory jurisdiction to enforce RCW #1.8&q
against enrolled Yakama Members on trust allotments outside the Yakama
Reservationand (2) a permanent injunction enjoining Defendants from exercisit

civil/regulatory jurisdiction over enrolled Yakama Members selling fireworks on

trust allotments outside the Yakama Reservatldnat 4. Defendants responded

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~3
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to Plaintiff’'s motion on March 25, 2019. ECF No. Z3efendantseeksummary
judgmentin their favor See idat 1314.
FACTS

The following facts are drawn from Plaintiff's Compla{&CF No. 1)and
Statement of Material Facts (ECF No. 22), and are accepted as true for purpos
the instant motiont The Yakama Nation is a federally recognized Indian Tribe
with inherent sovereign and Treasserved rights pursuant to the Treaty of 1855
12 Stat. 951 (1859)ECF No. 1 at 1 5.1Under the Treaty of 1855, the Yakama
Nation reserved its inherent sovereign jurisdiction over its enrolled Members af
its land both within and beyond the exterior boundaries of the Yakama
Reservation, including ofReservation trust allotments (“Yakamau$t
Allotments”) held by the United States on behalf of Yakama Nation and Yakam
Members.Id. at 11 5.15.2. The Yakama Nation exercises civil regulatory
jurisdiction over itdMembers’ actions and over actions taken on Yakama Trust

Allotments. Id. at 5.3.

In regards to fireworks, Yakama Nation has adopted and enforces Yakan
laws, regulations, and a permitting regime to regulate Yakama Members’ retail
1 Defendantzonceddhat there are no material facts in dispuatéhis case.

SeeECF No. 231.
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of fireworks within the Yakama Reservation and on Yakama Trust Allotméohts.
at 1 5.4.In the instant caseyakama Nation issued firework permitsfige

Yakama Members-Bernice Jim, Emily Charpentier, Selina Beard, Victoria Jim,
and Nora Kahclamatauthorizing the retail sale of fireworks on specified Yakam
Trust Allotments outside the exterior boundaries of the Yakama Reservatiin.
No. 22 at 4, 1 3. The permitgerevalid from June 11, 2018 through July 5, 2018.
Id.

On June 26, 2018, Defendant Sheriff Bob Songer issued “cease and des
notices tahe fiveYakama Members selling fireworksé Yakama Trust
Allotments, citing RCW 70.7ét seq ECF No. lat 1 5.6.The “cease and desist”
notices stated, in part, that “[ijt has come to my attention that the sale and trans
of fireworks in violation of state law, RCW 70.77 et al., may be occurring at thig
site.” ECF No. 22 at-2, 11 48.

On the morning of June 27, 2018, Yakama Nation’s legahsel
unsuccessfully attempted to contact Defendant Songealliyg the Klickitat
County Sheriff's Office to request that he not take imprayttea viresregulatory
or enforcement action against Yakama Members selling fireworks on Yakama
Trust Allotments. ECF No. lat § 5.9. Yakama Nation then received a phone ca
from Defendant Prosecuting Attorney David Quesnel who refused Yakama Nat

legal counsel’s request for an immediate in person meeting in Goldendale,

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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Washington.Id. at § 5.10. Plaitiff alleges that Defendant @snel stated that the

County intends to continue its regulatory and enforcement efforts against Yakama

Members selling fireworks on Yakama Trust Allotments despite the Yakama
Nation’s objections.ld.

On June 27, 2018, YakamatMea’s legal counsel transmitted a letter to

Defendant Quesnel demanding that he immediately work with Defendant Songer

to stop any and all harassment of Yakama Members engaged in the lawful sale

fireworks on Yakama Trust Allotmentsd. at 7 5.11.

Plaintiff asserts that Washington’s Fireworks Regulations include an expr
statement of legislative intethat the regulations are intended to be “regulatory
only, and not prohibitory.” ECF No. 1 at 1 5.7; RCW § 70.7%.1Rlaintiff argues
that the United States has not authorized Defendants to exercise civil regulatoy
jurisdiction over Yakama Members on Yakama Trust Allotments. ECF No. 1 af
5.8. Plaintiff alleges that Defendants threaten to arrest Yakama Members and
Yakama Membepwned personal property in violation of the Yakama Nation’s
inherent sovereign and Treatyserved rights and jurisdictiopgsingan imminent
threat of harm to the Yakama Nation and its Memb&tsat 7 5.12.

DISCUSSION
Summary judgment may be granted to a moving party who demonstrateg

that“there is no genuine dispute as to any material fact and the movant is entitl

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving party bear

initial burden of demonstrating the absence of any genuine issues of material f

Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden then shifts to the

nornrmoving party to identify specific facts showing there is a genuine issue of
material fact. See Anderson v. Liberty Lobby, In€77 U.S. 242, 256 (1986).
“The mere existence of a scintilla of evidence in support of the plaintiff's positio
will be insufficient; there must be evidence on which the Foieiact] could
reasonably find for the plaintiff.’ld. at 252.

For purposes of summary judgment, a fact is “material” if it might affect th
outcome of the suit under the governing ldd. at 248. A dispute concerning any
such fact is “genuine” only where the evidence is such that thenfrfact could
find in favor of thenon-moving party.ld. “[A] party opposing a properly
supported motion for summary judgment may not rest upon the mere allegatior
denials of his pleading, but must set forth specific facts showing that there is a
genuine issue for trial.Id. (internal quotation marks omittedee also First Nat'l
Bank of Ariz. v. Cities Serv. C891 U.S. 253, 2889 (1968) (holding that a party
Is only entitled to proceed to trial if it presents sufficient, probative evidence
supporting the claimed factual disputather than resting on mere allegations).
Moreover, “[c]lonclusory, speculative testimony in affidavits and moving papers

insufficient to raise genuine issues of fact and defeat summary judgment.”

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th Cir. 2007). In ruling
upon a summary judgment motion, a court must construe the facts, as well as
rational inferences therefrom, in the light most favorable to themmrnng party,
Scott v. Harris 550 U.S. 372, 378 (2007), and only evidentéctv would be
admissible at trial may be consideréuy v. Bank of Am., NT & SA&85 F.3d 764,
773 (9th Cir. 2002).
A. Enforcement of Washington’s Fireworks Laws in Indian Country

The primary issue in this case is whether Defendants may enforce
Washingtons fireworks lawsRCW 70.77et seq, against Yakama Membeos
the Yakama Reservation and YakaimmastAllotments. Defendants conterttiey
have jurisdiction to enforcé&/ashington’direworks lawsagainstenrolledYakama
Members ortribal landsunder(1) Public Law 28r, alternatively(2) the State’s
inherent authorityo regulate tribal memberacttivitieswithin Indian Country
whenthose activities have significant impacts outside Indian CouGk No. 23
at2. Plaintiff disagrees, arguintpat Defendantsack jurisdiction to enforce
Washington’s fireworks laws on the Yakama ReservadimhY akamartrust
Allotments based on the rights reserved by the Yakama Nation in thg dfeat
1855, the limited scope of civil jurisdiction offered to the State of Washington ir
Public Law 280, and the Washington State Legislature’s express designation o

state fireworks laws as civil/regulatory in nature. ECF No. 21 at 4.

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~ 8

All

—




1C

11

12

13

14

15

16

17

18

18

20

In the Court’s view, @solution of this case hinges one central questier
shouldWashington'sireworks laws be classified agriminal/prohibitory or
civil/regulatory? For reasons discussed below, @murt concludes that
Washington'’s fireworks laws are civil/regulatory rather than criminal/prohibitory
and, thereforeDefendants are without jurisdiction to enforce them against Yaka
Members on the Yakama Reservation aneredkervation trust allotments.

1. Washington StateJurisdiction over Indian Country

“Historically, the power to legislate in both criminal and civeaitters
concerning Indians and their acts and conduct upon their reservations la
exclusively with the Congress and the tribes themselv€erifed Tribesof the
Colville Reservation v. Wastgton, 938 F.2d 146, 147 (9th Cir. 1991hlowever,
in 1953, Congess enacted Public Law 2@ub. L. No. 8380, 67 Stat. 588
(1953)) whichrequired some states and authorized others to assume criminal
civil jurisdiction in Indian Country within a state’s bordei/ashngtonv. Confed.
Bands and Tribesf Yakimalndian Nation 439 U.S. 463, 4712 (1979). In 1963,
Washington passed legislation allowing the State to assume civil and criminal
jurisdiction pursuant to Public Law 280 over “Indians and Indian territory,
reservations, country, and lands within this state,” with certain limited exceptior

Id. at 475;seeRCW 37.12.010.
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Significantly, Congres's grant of criminal and civil jurisdiction in Public
Law 280was not coequal. While Congress delegated to the states broad powe
over criminalmatters, grantingtates the right to extend their criminal jurisdiction
over offenses committed on tribal lands, Congeg'sgant of civil jurisdiction was
more limited.” California v. Cabazon Band of Indign480 U.S. 202, 207 (1987)
While Public Law280 grants states “jurisdiction over private civil litigation
involving reservation Indians in state cotit,doesnot“grant general civil
regulatory authority.”ld. at 208;seePub. L. 83280, § 4, 28 U.S.C. § 1360.
Therefore, “when a State seeks to enforce a law within an Indian reservation u
the authority of PublicLaw 280, it must be determined whether the law is

criminal in nature, and thus fully applicable to theergation . . , or civil in

nature and applicable only as it may be relevant to private civil litigation in state

court” Cabazon480 U.Sat208. If the state law is classified as
criminal/prohibitory, thestate possesses jurisdiction to enforceléiwein Indian
Country; howeverif the law is deemed civil/regulatory, the law may not be
imposed on tribal landdDoubts concerning the characterization of a law as
civil/regulatory or criminal/prohibitory should be resolved in favor of the Indians
to “protecf] Indian sovereigntyrom state interference Colville Reservation938

F.2d at 149.

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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In Cabazonthe Supreme Cououtlinedthetest courts applioday to
determine whether a particular law is civil/regulatory or criminal/prohibitory. 480
U.S. at 209.Focusing on the intent of the state law and the state’s public policy
the Cabazorcourt described the civil/regulatoandcriminal/prohibitory
distinction as follows:

[1]f the intent of a state law is generally to prohibit certain conduct, it

falls within [Pulic Law 280’y grant of criminal jurisdiction, but if

the state law generally permits the conduct at issue, subject to

regulation, it must be classified as civil/regulatory fhddic Law

280 does not authorize its enforcement on an Indian reservation. The

shorthand test is whether the conduct at issue violates the State’s

public policy.
|ld. TheCabazorcourt emphasized that a law is not criminal/prohibitory simply
because the law is enforceable by criminal as well as civil médnat 211
(“[T]hat an otherwise regulatory law is enforceable by criminal as well as civil

means does not necessarily convert it into a criminal law within the ngeahi

Pub. L. 280.”).Thus, to characterize a particular law as either civil/regulatory or

criminal/prohibitory, courts look to the nature of the activity and the overall legq

context governing the activityColville Reservation938 F.2d at 1449.
2. Washington's Fireworks Laws are Qvil/ Regulatory
Washington’s fireworks laws are codified in Chapter 70.77 of the Revised

Code of WashingtonSeeRCW 70.77et seq Plaintiff contends thatefireworks

laws are civil/regulatoryand therefore not enforceable on Yakama trust

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~11
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allotments pecause the Washington Legislature explicitly declared that the Stat
fireworks are only regulatory in nature. ECF No. 21;&€eRCW 70.77.111
Moreover, Plaintiff argues that while RCW 70iA¢ludes some criminal
sanctions, that does not automatically make Washington'’s firework laws
criminal/prohibitory within the meaning of Public Law 28@. at 7-8. In
response, Defendants arghatthe“regulatory label in RCW 70.77.111s
insufficient to transform an otherwise prohibitory law istéawthat is regulatory
in nature. ECF No. 23 at 8 According to Defendantsthe clear focus of the laws
that Plaintiff seeks to enjoin is to prohibit the sale of fireworks except in limited
circumstanes, placing the statutes in the criminal/prohibitory categadi.’at 9.
Based on the inquiry prescribed@abazonthe Court agrees with Plaintiff
that Washington’s fireworks laws are properly characterized as civil/regulatory
rather than criminal/prohibitory. The statutory history of Washington’s firework
laws supports Plaintiff’'s position that Washington law and public policy do not
generally condemn the use and sale of fireworks but rather permit fireworks
subject to regulationAlthough the use and sale of fireworks was originally
prohibited in Washington with limited exceptions, RCW 70.77 has since been
amendd to permitthelegal sale,purchase, and usd fireworksin Washington
State Perhaps most significanthin 1995 the Washington Legislature added the

following section to the fireworks regulations:

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~ 12
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The legislature declares that fireworks, when purchased and used in
compliance with the laws of the state of Washington, are legal. The
legislature intends that this chapter is regulatory only, and not
prohibitory.
RCW 70.77.111.n light of the 1995 amendmenheintent of Washington’s
fireworkslaw could not be cleareto permit the use and salefoéworks, subject
to regulation
Defendantseek to sidestegie Washington Legislatureéxplicit statement
of legislative intentarguing that “théregulatory label in RCW 70.77.11does
not change the fundamental prohibitory nature of the laws at issue here.” ECH
23 at 8. To support theipreferred interpretation of Washington’s fireworks law a
criminal/prohibitory, Defendantsote hat thefireworks law prohibits the sale of
certain fieworks to the publiandpermits the use of fireworkanly during limited
time periodsfireworks sold illegallyaresubject to seizug@and violation of the
fireworks lawremainsa misdemeanorld. at 48. According toDefendantsthese
restrictive provisions conclusively establish that Washington’s fireworks law is

prohibitory law enforceable under Public Law 2&dd RCW 37.12.010 and

.030.” Id. at 67.

2 Defendants concedboweverthat the State has retroceded some Public

Law 280 jurisdictiorwithin the Yakama Reservation and cannot enforce these

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~ 13
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However, Defendants convenienigynorethe lessrestrictive and more
regulatory aspects 8/ashington’direworks laws. For examplethefireworks

law does not broadly prohibit the sale of fireworks except in narrow circumstan

as it did before the 1995 amendnsennstead, the fireworks law generally permits

the sale of fireworks, subject to regulation, winitdy narrowly prohibiting the

sale ofa few specifidypes of fireworks to the publicSeeRCW 70.77.401
(prohibiting the sale of “sky rockets, or missijge rockets, firecrackers, séts,

or chasers”).Moreover,the 1995 amendments established civil licensing and
revenue generating provisigrdemonstrating a state policy to advance “the safe
and responsible use of legal firewatk§SeeRCW 70.77.343(2). While the
Legislature did at remove criminal penaltigsom the fireworks statufex 1994
amendment codified a new policy that “inclusion in [Chapter 7@¥&riminal
penalties does not preclude enforcement of this chapter through civil m&ses.”
RCW 70.77.548 When viewingthe more restrictive provisionsited by
Defendants alongsidbesdess restrictive aspects of Washington’s fireworks law
what emerges is a comprehensive regulatory scheme designed to permit the u

fireworks subject to regulation.

laws therebut contends the State has not retroceded criminal jurisdiction over ¢

reservation trust allotment&CF No. 23 at 9

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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Finally, contrary to Defendants’ contentions, the Ninth Circuit’'s treatment
state fireworks laws and their application to Indian Countkynited States v.
Marcyes 557 F.2d 1361 (9th Cir. 197@bes nosupportthe conclusion that
Washington’'scurrentfireworks laws areriminal/prohibitoryrather than
civil/regulatory In finding Washington'’s fireworks law to be criminal/prohibitory,
the court inMarcyesnoted the State’s “intent [wa]s to prohibit the general
possession and/or sale of dangerous fireworks” because the purpose of the sta
was not to generate income by requiring licenses but rather to prohibit the geng
use of fireworks “in a legitimateffort to promote the safety and health of all
citizens.” 557 F.2d at 1364. However, as Defendants acknowildddarcyes
decision predates the 1995 amendnteashington’s fireworks lawsyhich
conclusively declarethe sale and us# fireworksalegalactivity; thus,
Washington’s current regulatory framework governing fireworks is fundamenta
different than the fireworks laws at issueMiarcyes For this reason, the analysis
and holding inrMarcyeshaslittle bearing on this case.

Instead the Court finds the Ninth Circuit’s holding i@onfederated Tribes
of Colville Reservation v. State of Wasdton 938 F.2d 146 (9th Cir. 1991) to be
instructive. InColville ReservationtheNinth Circuit distinguished/larcyesand
found speeding was decriminalized in Washington, making it regulatory and ng

subject to enforcement by the state on roads within the reservation. 938 F.2d

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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149. Similar taColville Reservationthis Court determines that Washington
explicitly declared that its fireworks laws are only regulatory, not prohibitory.
While the law may carry some criminal sanctions, this does not necessarily corn
a regulatory law into a criminal law within the meaning of Public Law Z8€e
Cabazon480 U.S. at 211

In short, considering thiatent of Washington'’s fireworks laws and
Washington’s public policythe Court finds thahe freworks laws ee
civil/regulatory in nature; therefore, the fireworks laws are unenforceghiast
tribal members in Indian Cotny. For this reasorthe Court holds that Defendantg
may not enforc&Vashington’'direworks lawsagainst Yakama Membeos the
Yakama Reservation and YakamaustAllotmentsthrough its criminal Public
Law 280 jurisdiction.

3. Washington’s Inherent Authority to Regulate Fireworks

Alternatively, assuming Washington’s fireworks karecivil/regulatory,
Defendand argue that the Stateaynonetheless “regulate the sale ofviioeks
under its inherent authorityd regulatecertain oareservation activities of tribal
members.ECF No. 23 at 40. According to Defendant§| rjegardless of whether
Public Law 280 applies, when ‘state interests outside the reservation are
implicated, States may regulate the activities evernlm members on tribal

land.” ECF No. 23 (quotindlevada v. Hicks533 U.S. 353, 362 (2001)).

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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Defendarts assert that the sale of illegal fireworks, such as those sold-to non
Indians from YakamdrustAllotments, have a significant public safety impact
outside Indian Country; therefore, the state’s interest in public safety juttigies
imposition ofWashington’s fireworkdawsagainst Yakama Members on-off
reservation trust allotmentsd. at 1113.

The Court findDefendants“inherent authority"argument unconvincing

True, in certain “exceptional circumstantesa state may assert jurisdiction over
the onreservation activities of tribal members absent express congressional
permission.Cabazon480 U.S. at 215 (quotingew Mexico v. Mescalero Apache
Tribe, 462 U.S. 324, 3382 (1993)). However, in determining whether state
jurisdiction is justified in a particular case, the Court must weigh the state’s
interests in enforcing the law against “traditional notions of Indian sovereignty &
the congressional goal of Indian sgivernment, including its ‘overridingpal’ of
encouraging tribal seBufficiency and economic developmentd. at 216
(quotingMescalerg 334 35).

Here, Defendants fail to establish such exceptional circumstances justifyi
the imposition oftate jurisdiction. Whil®efendantsinterests—preventing the
sale and use of illegal fireworksare important, Plaintiff’'s regulations governing

the use and sale of fireworks provide adequate safeguards against such

contingencies Accordingly, Defendantsinterests are not as compelling as they

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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might be if the sale direworks on the Yakama Reservation afakamaTrust
Allotments were left entirely unregulated. Additionally, the sale of fireworks on
the Yakama Reservation and Yakama Trust Allotments presumably generate
revenue and crea@bs,which furthers the congressional goalmdianself
government and economic sslifficiency. Thereforethe Court concludes that
Defendantsinterests here do not justify the imposition of state civil/regulatory
laws absent an express congressional grant of authority.

In short Defendants have raised no genuine issue of material fact and
Plaintiff is entitled to judgment as a matter of ladccordingly, Plaintiff'sMotion
for SummaryJudgmentECF No. 21)s granted.

B. Declaratory Judgment and Injunction

Under the Declaratory Judgment Act, this Court has authority to “declare
rights and other legal relations of any interested partyirsgskich declaration.”

28 U.S.C. § 2201 (ajzov't Employees Ins. Co. v. Dizdl33 F.3d 1220, 1222 (9th
Cir. 1998). In order to fall within the Declaratory Judgment Act, a plaintiff must
raise “a case of actual controversy within [the court’s] jurisalcti 28 U.S.C. 8§
2201(a). “The controversy must be definite and concrete, touch the legal relati
of parties having adverse legal interests. It must be a real and substantial
controversy admitting of specific relief through a decree of a conclusaraater,

as distinguished from an opinion advising what the law would be upon a

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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hypothetical state of facts.Aetna Life Ins. Co. of Hartford, Conn. v. Hawaqrth
300 U.S. 227, 24@1 (1937) (citations omitted).

Here, Plaintiff seeks a declaratory judgmender 28 U.S.C. § 2201

declaring that:

(1) Washington’s Fireworks Regulations, as set forth in RCW 7€.11
seq, are properly understood as “regulatory only, and not
prohibitory”;

(2) Defendants do not have civil regulatory jurisdiction over enrolled
Yakama Members selling fireworks in Indian Country, including
Yakama trust allotments;

(3) Defendants violated the Yakama Nation’s inherent sovereign and
Treatyreserved rights by threatening to unlawfully exercise civil
regulatory jurisdiction over enrolled Yakama Members in Indian
Country.

ECF No. 21 at 40. Based on the Court’s rulirepoveon the enforceability of

Washington’s fireworks lagin Indian Country, the Court grants Plaintiffsquest
for adeclaratory judgment but declines to include provision (3) in the Court’'s
declaration. While Defendantsreatenedo arrest Yakama Members and seize
their persoal property in violation of the Yakama Nation’s inherent sovereignty
and Treat-reserved rights and jurisdiction, Defendants never effectuladtd

threat This Court issued a TRO preventing Defendants from doingAscsuch

the statementontained improvision(3) is inaccurate.

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
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Additionally, Plaintiff seeks a preliminary and permanent injunction
pursuant to 28 U.S.C. § 2202 enjoining Defendants from exercising civil
regulatory jurisdiction over enrolled Yakama Members selling fireworks in Indig
Country on Yakama Trust Allotment$d. at 10. “The standard for a preliminary
injunction is essentially the same as for a permanent injunction with the except
that the plaintiff must show a likelihood of success on the merits rather than ac
success.”Amoco Prod. Co. v. Villagd @ambel| 480 U.S. 531, 546 n.12 (1987).
To obtain a permanent or final injunction, a plaintiff must demonstrate: “(1) acty
success on the merits; (2) that it has suffered an irreparable injury; (3) that
remedies available at law are inadequate; (4) that the balance of hardships jus
remedy in equity; and (5) that the public interest would not be disserved by a
permanent injunction.Indep. Training & Apprenticeship Program v. California
Dep't of Indus. Relations/30 F.3d 1024, 1032 (9th Cir. Z)1 Plaintiff must
satisfy each element for injunctive relief.

At this time, he Court declines to grant Plaintiff's requestifgunctive
relief. Pursuant to 28 U.S.C. § 2202, the Court finds that supplemental relief,
including injunctive relief, im0t necessary to give effect to this Court’s
declaratory judgmentan adequate remedy at laWw further relief becomes

necessarpy future eventdhowever, both the inherent power of the Court to give

ORDERGRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~ 20

n

jon

tual

1al

Lify a




1C

11

12

13

14

15

16

17

18

18

20

effect to its own judgmerand theDeclaratory Judgment Agtould empower this
Court to grant supplemental relief.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff's Motion for Summary Judgment (ECF No. 21 3RANTED.
2. A declaratory judgment shall be entered, in favor of Plaintiff againkt eg
Defendantdeclaring that:

a. Washington’s Fireworks Regulations, as set forth in RCW 7€.11
seq, are properly understood as “regulatory only, and not
prohibitory”; and

b. Defendants do not have civil regulatory jurisdiction over enrolled
YakamaMembers selling fireworks in Indian Country, including
Yakama trust allotments

3. Plaintiff's request for a preliminary am@&rmanent injunctiors
DENIED.

4. Defendants’ request for Summary Judgment (ECF No. 23-24 13
DENIED.

5. All pendingdeadlines, hearings and trial are vacated as moot.

The District Court Executives directed to enter thiSrder, enter Judgment

accordingly furnish copies to counseind close this case.
DATED April 24, 2019
AT AP

THOMAS O. RICE
ChiefUnited States District Judge
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