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bmmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 27, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

SAMANTHA JEANS,

Plaintiff, No. 1:18CV-031206RHW
V. ORDER GRANTING
DEFENDANT’S MOTION FOR
COMMISSIONER OF SOCIAL REMAND AND GRANTING
SECURITY, PLAINTIFF'S MOTION FOR

SUMMARY JUDGMENT IN PART
Defendant.

Before the Court is Plaintiff's Motion for Summary Judgm&@F No. 10,
and Defendant’s Motion for RemartelCF No. 16. Plaintiff brings tis action
seeking judicial review pursuant to 42 U.S.C. 8§ 408(@)42 U.S.C. § 1383(c)(3)
of the Commissionesf Social Securityg final decision, which denieler
application for Disabled Adult Child Benefits under Title Il of the Social Security
Act, 42U.S.C. § 402(d)andherapplication for Supplemental Security Income
under Title XVlof the Act 42 U.S.C813811383F.SeeAdministrative Record

(AR) at 12971310
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TheCommissioner concedes error on one issue angktties agree that the
Administrative Law Judge’s (ALJ’s) decision is not supported by substantial
evidencewith respect to this issuECF No 10 at 2, No. 16 at-8. However, the
parties disagree on remedyvhether the Court should remafud further
proceedings or for an award of benefits.After reviewing the administrative
record and briefs filed by the partjése CourtGRANTS Defendant’s Motion for
RemandGRANTS Plaintiff's Motion for Summary Judgmeit part, and
REMANDS the casdor additional proceedings consistent with this order.

l. Jurisdiction and Procedural History

This case has a lengthy histo®n January 26, 200®laintiff filed an

application for Disabled Adult Child Benefits based on the earnings of her fathe

Jimmy S..andan application foGupplemental Security Inconf®eeAR 116,340
42, 34349. In both applications, Plaintiff'alleged onset dat& disability was
January 1, 2008AR 340, 343 Plaintiff's applicatiors wereinitially denied on
August 10, 2009seeAR 19096, 197205, and on reconsideration @ctober 13
2009 SeeAR 21014, 215109.

A hearing withALJ R.J. Payn®ccurred orfrebruary 82011. AR 22, 24 At

this hearing, the ALJ heard testimony from medical expert Reuben Beezy, M.D.

1 At a later hearing, Plaintiff clarified that she only seeks a closed periodadilitiy for
the period of January 1, 2008 to October 1, 2014. AR 1323, 1328.
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AR 31-38. OnMay 12 2011, ALJ Paynessued a decision concluding that
Plaintiff was not disabled as defined in the Act and was therefeligible for
benefits AR 113-127. The Appeals Councitienied Plaintiff'srequest for review
seeAR 13335, and Plaintifffiled a complaint in this distriathallenging the denial
of benefits AR 14043; see Samantha S. v. Astr@&12CV-0309:RHW, ECF
No. 5(E.D. Wash2012. Thereafter, Plaintiff advised the Commissioner that
significant portions of the recording of the heasiqparticularlythe testimony of
Dr. Beezy—were inaudible. AR 151184 In light of this, the parties filed a
stipulated motion for mand for further proceedings. AR 152. The court
granted the parties’ stipulated motion and remanded the case for the ALJ to
conduct ade novohearing and render a new decision. AR-140.

On May 16, 2013, ALJ Laura Valenteldasecond hearingAR 59, 61Dr.
Beezy submitted a letter and answered written interrogatories, but no medical
expert testifiedat the second hearingR 59-72, 1122, 11335. On August 30,
2013,ALJ Valente issued decisionagainconcluding that Plaintiff was not
disabled as defined in the Act and was therefuekgible forbenefits AR 163
175. Plaintiff requested review and on January 29, 2014, the Appeals Council
remanded the ca®ack to the ALbecause Dr. Bezy did not testify at the new
hearing (nor did any other medical expert), and the ALJ also did not address Dy.

Beezy’s opinion regarding Plaintiff's mental impairments. AR-884The
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Appeals Council remanded the case for the #8l.donduct ale novoheaing and
issue a new decision. ARB5-86.

On July 8, 2014, ALJ Valenteeldathird hearing. AR 73, 7%n August
29, 2014 sheissued a decision again concluding that Plaintiff was not disabled |
defined in the Act and was therefore ineligible for béeeAR 1:16.Because the
district court had retained jurisdiction over the case, AR 148, Plaintiff moved to
reopenproceeding®n this district.See Samantha S. v. Asty@12CV-0309t
RHW, ECF No. 14E.D. Wash.)The Court granted Plaintiff’'s request to reopen
the caseld., ECF No. 16.

Plaintiff moved for summary judgment, arguing that the ALJ erred by: (1)
rejecting Dr. Beezy’sevisedopinion thatshe was incapable aill-time work (2)
finding that Plaintiff's fiboromyalgia and Web&€hristian disease were non
medically determinable impairments at step two of the sequential evaluation
process; and (3) discounting Plaintif€eedibility on the bass of her activities of
daily living and drugseeking behaviotd., ECF No. 25t 17,

In February 2016, the Court issued a decision rejecting most of Plaintiff's
contentions but agreeing with ond., ECF No. 37The Courtconcludedhat the
ALJ did not ernn rejecting Dr. Beezy'’s reviskeopinionor in discounting
Plaintiff’'s credibility on the bass of herdaily work activitiesand drugseeking

behavior.ld. at 1312, 1722. The Court further concluded that the ALJ did not err

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
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in determining thatVeberChristian disease was not a medically determinable
impairment.d. at 1416. The Court reasoned thaemedicalrecord dd not
provide any objectivevidenceof WeberChristiandiseaseand that thislleged
diagnosis restdentirely on subjective information provideg Plaintiff. Id. at 16.

However, he Court agreedith Plaintiff thatthe ALJ erred in concluding
thatfibromyalgia was not one dfermedically determinable impaents.ld. at
13-14. The Court determined that remand was appropriate félLih#o accept
the condition of fiboromyalgia as a medically determinable impairnceadit the
opinion of Plaintiff'srheumatologist (Chad Byrd, M.D.), recalculate Plaintiff’s
residual functional capacity, and preserd tlewresidual functional capacitp a
vocational expertd. at 2223. Accordingly, the Court granted Plaintiff’'s motion
for summary judgment in part, remanded the case to the Commissioner for
additional proceedings, and entered judgment in favor of Plaiatifit 23.

In March 2016, the Appeals Council remanded the ca8&ddsGlenn G.
Meyers with instructions to conduct a new hearing and issue a new decision. A
142729.0n October 11, 201The ALJ held a fourth hearing. AR 1331, 13&h
March 9, 2018heissued anewdecision. AR 1297.310.Per the Court’s
instructions he credited Dr. Byrd’s opinion and found tifiatomyalgia was one
of Plaintiff's severe impairments. AR 1303. Nevertheless, thecdhdéluded that

Plaintiff was not disabled as defined in the Act and was therefore ineligible for

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
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benefits. AR 1310Rlainiff did not file written exceptionsor did theAppeals
Councilopt toreview the decision, so the ALJ’s decision became administrative
final once the period for review expired. AR98 see20 CFR § 416.14520
CFR § 416.146&).0On July 6 2018 Plaintiff timely filed the present action
seeking judicial review of the Commissioner’s final decisie@F No. 1.
Accordingly, Plaintiff'sclaims are properly beforaeCourt pursuant td2 U.S.C.
§ 1383(c)(3and42 U.S.C. § 405(Qg).
Il. Five-Step Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or whidhshed or
can be expected to last for a continuous perfgtbbless than twelve monthsi2
U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments sosevee that the claimant
is not only unable to dbis or herprevious work, but cannot, considering
claimants age, education, and work experience, engage in bhagsoibstantial
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a fstep sequential evaluation process

for determiningwvhethera claimant is disabled within the meagiof the Social

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
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Security Act.20 C.F.R. 88 404.1520(a)(416.920(a)(4)Lounsburry v. Barnhart
468 F3d 1111, 1114 (& Cir. 2006).

Step one inquires whatrthe claimant is presently engagedsnbstantial
gainful activity.”20 C.F.R 88 404.1520(h¥16.920(b) Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.ER. 88 404.1572416.9721lf the claimant is engaged in substantig
activity, he or she is not entitled to disability benef?3.C.F.R. 88§ 404.1571
416.920(b). If not, the ALJ proceeds to step two.

Step two asks/hetherthe claimant has a severe impairment, or combinatiq
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activitie20 C.F.R 88 4041520(c) 416.920(c)A severe
Impairment is one that has lasted or is expected to last for at least twelve mont
and must be provedny objective medical evidenc20 C.F.R. 88 404.15689,
416.908089. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied andfumdherevaluative stepsra
required. Otemwise, the evaluation proceeds to the third step.

Step three involves a determination of Wwiegbneof the claimant’s severe
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudestantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925;

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
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20 C.F.R. § 404 Suth. P. App. 1(“the Listings”).If the impairment meets or
eqguals one of the listed impairments, the claimaperssedisabed and qualifies

for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whedrthe claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.885HD(e)(f),
416.920(e)f). If the claimant can still perform past relevant work, the claimant i
not entitled to disabilitypenefits andhe inquiry endsld.

Step five shifts the burden to the Commissioner to prove that the claimar
able to perform dierwork in the national economy, taking into account the
claimant’'s age, education, and work experieez20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c)neet his
burden, the Commissioner must establish that (1) the claimant is capable of
performing oherwork; and (2) such work exists in “significamimbersn the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢gltran v. Astrue
676 F.3d 1203, 1206 (9th Cir. 2012).

[1l. Standard of Review

A district courts review of a final decision of the Commissioner is governe

by 42 U.S.C. 8§ 1383(c)(3nd42 U.S.C. § 405(g). The scope of review under

these sectionis limited, and the Commissionesrdecision will be disturbed “only

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
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if it is not supported by substantial evidence or is based on legal etibx:”
Astrue 698 F.3d 1144, 11589 (9th Cir. 2012) (citing 8 405(g)$ubstantial
evidence means “more than a mere scintilla but less thegpanderance; it is
such relevant evidence as a reasonable mind might accept as adequate to sup
conclusion. Id. at 1159

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivaj©981 F.2d 1016, 1019 (9th Cir.
1992).When the ALJ presents a reasonable interpretation that is supported by
evidence, it is not the role of the courts to seegness itRollins v. Massanayi
261 F.3d 853, 85{@th Cir. 2001)Even if the evidence ithe record is susceptible
to more than one rational interpretatidnnferences reasonably drawn from the
record supporthe ALJ’s decisionthen the counmnust uphold that decision
Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2018¢e alsoarhomas v.
Barnhart 278 F.3d 947, 954 {9 Cir. 2002).

V. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding

and only briefly summarizeldere. Plaintiff was 18 years old on the alleged date g

onsef which the regulations define as a younger pesBn340, 133435; see20

port a

the

—

C.F.R.88 404.1563(c), 416.963(cphe attended school through the 10th grade and

can read, write, and communicate in English. ARB5375, 3831355 She has

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
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PART ~9




1C

11

12

13

14

15

16

17

18

18

20

past relevant work as a fast food worlahnpstessafast food cook, and
waitress. AR 534, 377, 398, 13009.
V. The ALJ’'s Findings

The ALJdetermined thaPlaintiff wasnot under a disability within the
meaning of the Acat any timdrom January 1, 2008hroughOctober 12014 (the
requested closed perijpdR 1310

At step one the ALJ found thaPlaintiff had not engaged in substantial
gainful activity during the requested closed pefmtng 20 C.F.R88 404.157 kt
seq, 416.971et seq). AR 1303

At step two, the ALJ foundhat during the requested closed perldjntiff
had the following severe impairmenfiromyalgia, asthma, and chronic pain
syndromg(citing 20 C.F.R88404.1520(c) 416.920(c). AR 1303

At step three the ALJ found that during the requested closed period,
Plaintiff did not have an impairment or combination of impairments that met or
medically equadthe severity of one of the listed impairments in 20 C.E.R04,
Subpt. P, Appndix 1 (citing 20 C.F.R88 404.1520(d), 401525, 404.1526,
416.920(d), 416.925, 416.92&)R 1304

At step four, the ALJ foundhatduring the requested closed period,
Plaintiff had the residual functional capacity to perfa@dentaryvork as defined

in 20 C.F.R88404.15674),416.967(a)including the abilitieso occasionally
ORDER GRANTING DEFENDANT’S MOTION FOR REMAND AND

GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT IN
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stoop, squat, crouch, crawl, kneel, climb ramps, and climb stairs. AROB30Hhe
ALJ further found that Plaintiff could engage in unskilled, repetitive, routine tasl
in two-hour increments. AR 13686. However, the ALJ found that Plaintiff could
never climb ladders, ropes, scaffolds, or be exposed to pulmonary irritants. AR
1306. In terms of her job attendance, the ALJ found that she would have been
absent from work 10 times per year andtafk eighpercent of the time. AR
1306.

Given these limitations, the ALJ found titatring the requested closed
period, Plaintiffwas unable to perform amast relevant work. AR309

At stepfive, the ALJ foundthatin light of Plaintiff's age, education, work
experience, and residual functional capacikigreéwerejobs that exisgdin
significant numbers in the national economy 8etcould perform(citing 20
C.F.R. 88 404.1569, 416.96HR 1309 These includé adocumenpreparera
call-out operator, and food and beverage order cleAR 131Q

VI.  Issues for Review

Plaintiff argueghat (1) herresidual functional capaciyspecifically, the
finding that she would miss 10 days of work per year and be ofétgkpercent
of the time—compels disability; (2) substantial evidence does not support the
ALJ’s step five finding that other jobs existed in significant numbers in the

national economy that she could perforB);the ALJ improperly evaluated her

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT IN
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conditions of WebeiChristian disease and panniculitis; (4) the Aproperly
evaluaedand weighedhe medical opinion evidencand (5) the ALJ improperly
discrediedhersubjectivepaincomplaint testimonyECF No. 10 at 41.
VII. Discussion

A.  Substantial Evidence does not Support the ALJ’'s Step Five Finding that

Other Jobs Existed in Significant Numbers in the National Economy

that Plaintiff Could Perform

1. The parties agree error occurred

Both parties agree thatibstantial evidence does not support the ALJ’s ste
five finding that other jobs existed in significant numbers in the national econon
that Plaintiff could perform. ECF No. 10 aB5No. 16 at 4. The parties both
essentially agree to the followingt step five, the ALJ found that Plaint#who
was limited to sedentary, unskilled we#kcould perform three different jobs that
existed in significant numbers in the national economy: a document preparer, &
call-out operator, and a food and beverage oragkcAR 1310. In making this
finding, the ALJ relied on the testimony of vocational expert CaseywKil8ee
AR 1310, 13581373 155456.

However, the ALJ’s reliance on each of these three jobs was\&fitbr.
respect to the document preparer job, thd stbppedcounsel’scrossexamination

of Ms. Kilduff about aspects of this positiand stated that he would “withdraw

the document preparer position” from consideration. AR 18&& alscAR 1368

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT IN
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However, the ALJ therelied on thigositionin the writien decisioras gob
Plaintiff could performSeeAR 1310.

With respect to the catlut operator jobiMs. Kilduff testified thathis
position wasan umbrella term folour separate occupations, which totaled 13,500
jobs nationally. AR 137Zowever, the parties agree that three of these four
occupations had a Specific Vocational Preparation (SVP) Fatiatyprecluded
Plaintiff from actuallyperforming them. ECF NdO at7, No. 16 at 56.3 After
excluding these three occupations, it is unclear how many jobs were available
nationally in the one remaining occupation that Plaintiff could perform. However,
the parties agree that the Aédred in findinghatit was a‘significant” number.
Id.

The same error occurred with respect to the food and beverage order clerk

=

job. Ms. Kilduff testified that this position was an umbrella termeii@ven

separate occupations, which totaldg700* jobs nationally. ARL361, 1372.

2 The SVP rating measures how long it takes a typical worker to learn how to do his d
her job at an average performance level. There are nine SVP levels; the higher thar®eP n
the more training needed to learn the job. Two of these jobs had an SVP 3 rating and the third
had an SVP 5 rating, which are considered semi-skilled and skilled positions.

3 Both partiescite to “Plaintiff's Exhibit A’ for the SVP ratings of the various DOT
occupations, and Plaintiff cites to this alleged document for the nushbegse jobs available
nationally. ECF No. 10 at 7-8, No. 16 at 5®Blaintiff’'s Exhibit A” is not attached to any of the
parties’ briefs, nor does it appear to be contained anywhere in the administiaiiee Because
the Court does not have access to this document, the Court accepts the veracity of only tho
facts to which both parties agree.

4 The ALJ’s decision incorrectly stated that 147,000 of these jobs existed nationally. AR

=

%
(¢}

1310.
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However, the parties agree tiiaintiff could notactuallyperformeither nine or
terr of theseelevenoccupations. ECF No. 10 at87 No. 16 at 6. After excluding
thesejt is unclear how many jobs were available nationally in the remaining
occyoation(s) that Plaintiff coulderform. However, the parties agree that the AL
erred in finding that it was a “significant” numbéd.

2. Remedy

While the parties agree that substantial evidence does not support the Al
stepfive finding, theydisagree on remedywhether the Court should remafuot
an immediataward of benefitsr for further proceedingdd.

Errors in the ALJ’s decision do nattomatically entitle a claimant to
disability benefitsStrauss v. Comm’r &oc.Sec, 635 F.3d 1135, 1138 (9th Cir.
2011).The Courtcan eitheremand the case for additional evidence and findings
or remand for arawardof benefits.Smolen 80 F.3dat 1292. Remand for further
administrative proceedings is appropriateenthere are outstanding issubat
must be resolved before a disability determination can be made, or when there
need to resolve ambiguities in or otherwise enhance the r&mertreichler v.
Comm’r of Soc. Secr75 F.3d 1090, 11601 (9th Cir. 2014)Taylor v. Comm’r of

Soc. Sec. Admine59 F.3d 1228, 1235 (9th Cir. 201Harman v. Apfel211 F.3d

® Plaintiff states that she could not perform nine o$éj@bs (two light jobs, plus seven
with a high SVP rating), ECF No. 10 at 7-8, while the Commissioner states that she could nq
perform ten of them. ECF No. 16 at 6. It is unclear which is correct, given that the Cournbtoe
have access ttlaintiff's Exhibit A.”

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT IN
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1172, 1178 (9th Cir. 2000Converselyremandor an immediate award of
beneftsis appropriatavhere the record has been developed fully and further
administrative proceedings would serve no useful purf@eseecke v. Barnhart
379 F.3d 587 (9th Cir. 2004)

In this case, central issues with respect to the vocational evidence are
unresolved and the Court finds that further proceedings are necessary for a pr(
determination to be mademportantly the record does not identify how marsll-
out operator and food and beverage order clerkr@inginedn the national
economy after excluding the occupatiovith SVP ratingghat Plaintiff could not
actually perforn?.

Moreover there is no evidence that thieree jobgliscussed in the ALJ’s
step five analysis-adocument preparer, a calut operator, and a food and
beverage order clerkare theonlyjobs in the national economy that someone wit
Plaintiff's residual functional capacity could perforim fact, at the hearingyls.
Kilduff testified at lengthabout aotherjob—a “parimutel ticket checker,” who
verifiesthe accuracy and validity of attendees’ tickateventsAR 1371. Ms.
Kilduff testified that this was a sedentary job, that someone with Plaintiff's

limitations could perform it, and that 34,000 of these positions existed in the

® Plaintiff states that this information is contained in “Plaintiff's Exhibit A,” butiaga
Plaintiff fails to provide this document.

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT IN
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national economy. AR 1370. After Ms. Kilduff described this jble, ALJ then
told Plaintiff's counsel that heauld withdraw the document preparer position
from consideration. AR 1371. It isiclearwhy the ALJ never ultimatgl
considered taparimutel ticket checker position hisstep five analysis

Because the record has not been fully developed and there is a need to
resolve ambiguitiesake additional evidencandre-evaluate step five of the
sequentiakvaluation processemand for further proceedings is appropri&ee
Treichler, 775 F.3d at 11001. As suchPlaintiff's request foremand for an

immediateaward ofbenefits is deniedJpon remand, th€ommissioner should

obtain supplemental vocatioretpert evidence to clarify the effect of the assesse

limitations on Plaintiff’'s ability to perform other work in the national economy,
including the number of jobs availab@nce this evidence is obtained, the
Commissioner shoulde-evaluate step fivefdhe sequential evaluation process

B. The ALJ’s Residual Functonal Capacity Finding does not
Unambiguously Compel Disability

Plaintiff argueghat her residual functional capaeitygpecifically, the
finding that she would miss 10 days of work per year and be off task eight perg
of the time—compelsa finding of disability. ECF No. 10 at3. She argues that if
someone is off task eight percefithe time during his or her probationary period,
he or shavould likely be terminatedd. Shealsoargues thaif someonemissed

work 10timesper yeaythen statisticallyne orshewould likely miss workat least

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT IN
PART ~ 16

ent




1C

11

12

13

14

15

16

17

18

18

20

onceduringhis orher probationary perioand wouldalsolikely be terminatedor
that reasonld.
Nevertheless, Ms. Kilduff testified that someone who missed work 10 tim

per year and was off task 8 percent of the time could still gainfully perform the

jobs of a documernireparer, calbut operator, and food and beverage order clerk.

AR 1360. Ms. Kilduff did testify that, generalli§,someonamissed work
consistently owas not productiveluring the probationary period, then that perso
would likely be terminated. AR 12663. She further testified thgenerally there
should not be any absences” in the first 90 days of employment, although
“[c]ertainly there may be some employers out there that would accommodate fg
that.” AR 1363 However, Ms. Kilduff neveopined thathis wouldin facthappen
to Plaintiff, nor did shever changher opinion that Plaintif€ouldstill maintain
these three jobis spite of her attendance and productivity limitatiohiR 1358
1373.Plaintiff’'s contention that she would necessarily benteated is speculative
and not supported by Ms. Kilduff's testimony. Accordingly, the residual functior
capacity finding does not unambiguously compel disability.

However, given that the Court is remanding this matter for the
Commissioner to obtain supplemental vocational expert evidgarhe-evaluate

step five of the sequential evaluation procéss ALJ is encouraged to inquire

ORDER GRANTING DEFENDANT'S MOTION FOR REMAND AND
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what impact, if any, Plaintiffattendance and productivity limitations would have

on her ability to successfully sustain employment through a probationary period.

C. The ALJ's Evaluation of Weber-Christian Disease andPanniculitis

Plaintiff argues the ALJ improperly evaluated her coodg of Weber
Christian disease and panniculitSCF No. D at8-13. She raises three different
arguments: (1) thaVeberChristian disease and panniculitis actually the same
condition, andhe ALJ erred by differentiating the tyw(2) thatthe ALJ erred in
finding that her panniculitis was naevere; and (3) that the ALJ erredfliing
to evaluaténer panniculitis under Listing 14.08l.

1. Weber-Christian disease anganniculitis

Plaintiff first argues tha¥VeberChristian disease and panniculitie ar
actually the same condition, and that the ALJ errdohding that she had
panniculitis but not WebeChristian diseaséd. at 9-10.

This argument fails for several reasoRsst, she cites no evidence in the
recordthat supports herlaim that tle ALJ should have treatéileberChristian

disease and panniculitidentically. Id. Shecites several internet sources (which

are not in the record), a biopsy report, and a chart note from Dr. Marvin Scotvold

that doaments a physical examination and treatment pargciting AR 1862,
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1870). Thebiopsy report and chart note do not support Plaintiff's contertess
AR 1862, 1870.

Moreover, this Court previously upheld the ALJ’s conclusion that Plaintiff
did not have WebeChristian diseasé&ee Samantha S. v. Astr@12CV-03091
RHW, ECF No. 37 at 246 (E.D. Wash.)In doing so, the Court noted that
Plaintiff alsohad panniculis, but thait was found to baonsevereld. at 15n.2.
Becausehe Court (and the parties) treatbdse conditions as separatehe prior
appeal, the Court declines to revitiesedeterminatios now. SeeRichardson v.
United States841 F.2Ad93, 996 (¢h Cir. 1988).

2.  ALJ’s finding that Plaintiff's panniculitis was non -severe

Plaintiff also argues the ALJ erredfinding that her panniculitis condition
was not severéECF No.10 at 1612.

At step two in the sequential evaluation, the Ahst determine whether a
claimant has a medically severe impairment or combination of impairments. 20
C.F.R. §416.920(a)(4)(i1). First, the claimant must establish that he or she has a
medically determinable impairment. 20 C.F.R. § 416.921. The impaimmest be
established by objective medical evidereeclaimant’s statements regarding his

or her symptoms are insufficient. 20 C.F.R. § 416.921. A diagnosis itself does |

" Because the Court only noted in its last decision that Plaintiff's panniculgisonad
to be non-severe and did not substantively analyze the issue, the law of the case doctnioie d
controlthis issueSee Richardsqr841 F.2d at 996.
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equate to a finding of severitigdlund v. Massanar253 F.3d 1152, 11580 (9th
Cir. 2001). To be severe, an impairment must significantly limit a claimant’s
ability to perform basic work activities. 20 C.F.R. § 416.®2dund 253 F.3d at
1159.

In finding thatPlaintiff’'s panniculitis was not severe, the ALJ noted that th
skin condtion only appeared sporadically throughout the closed period at issue
with transient lesions, and that these resolved with treatment. AR 1303. For
example, during emergency room visits in November and December 2008,
Plaintiff had®small faintly pinkspots on her legswhich appeared to bdealing
well.” AR 751. Although she complained of pain over these areas, the examing
of her legs was otherwise “quite benign.” AR 751Jamuary 2009 she had “[m]ild
discoloration” and hyperpigmentation in hegs, but no other problems. AR 529.
In August 2009 she developed a rash consistent with pannicsig8R 1028, but
by her appointment in November 2008 rash had gone away, she had no
abscessesnd she had “[n]o evidence of a panniculitis at Jthaint.” AR 1126.
Examinations in September 20&nuary 2011, March 2011, June 2011, and
September 201devealed no skin lesions, no rashes, no abscess formation, and
importantly, “no active panniculitisSeeAR 920, 1683, 1693, 1699, 1720.

Plaintiff argues that her symptoms were severe. However, many of the

records she citeare grounded iher own subjectiveymptom reportsr
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conditionsother than panniculitis. For example, she notes an emergency room
where she sought narcotidse to painfuleg lesions, ECF No. 10 at 16t{ng AR
514), but the doctor noted only “some lesion slightly elevated . . . without redne
AR 514.She notes a number of other emergency room visits, but these were d
a number obtherconditions including MRSA, “bilateral knee pain,” and a kidney
mass. ECF No. 10 at 4110 ; seeAR 723, 846, 1142.

In sum, although Plaintiff offers a rational, alternative interpretation of the
record, he Court concludes that the AkJdhterpretation othe record was also
rational and, therefore, must be uph&deCrawford v. Berryhil] 745 F. Appk
751, 753 (9th Cir. 2018)djecting objections to the AL findings because they
“amount[ed] to advocatg for alternatives to the ALJ’s rational interpretation of
the record and therefore d[id] not demonstrate error”

3.  ALJ not evaluating panniculitis under Listing 14.06

Finally, Plaintiff argueshatthe ALJ erred by failing tanalyzeher
panniculitis under Listing 14.0@ndifferentiated and mixed connective tissue
disease)ECF No. 10 at 1:A3.However,Plaintiff, who was represented by
counseldid not allege or argue at any padiatthe ALJthat her panniculitis

symptoms shoultlave methis listing.? See1331-1373.Claimants havéhe burden

8 The Commssioner argues that Plaintiff cannot meet the criteria for this listing becaus

she cannot show any “clinical features and serologic (blood test) findings, such aatdi@um
factoror antinuclear antibody (consistent with an autoimmune disorder).” ECF No. 16 dtell.
Court need nateachthis issue.
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of proving that an impairment meets or equisting. Burch v. Barnhart400
F.3d 676, 683 (9th Cir. 2009mportantly, an ALJ is1ot required to discuss the
combined effects of a claimant’s impairmentgompare them to anisting in an
equivalency determinatiaimless the claimamresents such an argument and

evidence in an effort to establish that a speddgting has been meSeeBurch

400 F.3d at 683. Because Plaintiff did not present any such argument to the AL

J

either at the hearing or in briefing, the ALJ cannot be faulted for not analyzing this

particular listing.Seelester L. v. Comm’r of Soc. Set.17-cv-03136RHW, ECF
No. 28 at 45 (E.D. Wash. 2017).
D. The ALJ did not Err in Weighing the Medical Opinion Evidence

Plaintiff argues that the ALJ erred in evaluating the medipatdion
evidence. ECF No. 10 at 41®. Specifically,she argues the ALJ erred in
weighingthe medical opinions frorfive providers: (1) treating physiciah Kent
Vye, D.Q; (2) treating physiciaBilly Nordyke, D.Q; (3) nonexaminingexpert
witness Reuben Beezy, M.[§4) nonexamining physician Howard Platter, M;D.
and (5)treatingphysician Clark Kwok, M.Dld.

1. Legal standards

Title II's and XVI's implementing regulations distinguish among the
opinions of three types of physicians: (1) those who treat the claimant (treating

physicians); (2) those who examine but do nott titea claimant (examining
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physicians); and (3) those who neither examine nor treat the claimant but who
review the claimant’s file (neexamining physiciansHolohan v. Massanari246
F.3d 1195, 12002 (9th Cir. 2001)see20 C.F.R. § 416.927(c)(R). Generally,

a treating physician’s opinion carries more weight than an examining physician
and an examining physician’s opinion carries more weight than-axemining
physician’s.Holohan 246 F.3d at 1202.

If a treating or examining doctor’s opinion is contradicted by another
doctor’s opinion—as is the case hére-an ALJ may only reject it by providing
“specific and legitimate reasons that are supported by substantial evidence.”
Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005). An ALJ satisfies the
“specific and legitimate” standard by “setting out a detailed and thorough sumn
of the facts and conflicting clinical evidence, stating his [or her] interpretation
thereof, and making findingsGarrison v. Colvin 759 F.3d 995, 1012 (9th Cir.

2014). In contrast, an ALJ fails to satisfy the standard when he or she “rejects i

medical opinion or assigns it little weight while doing nothing more than ignoring

it, asserting without explanation that another medical opinion is more persuasi\
or criticizing it with boilerplate language that fails to offer a substantive basis fo

his [or her] conclusion.Id. at 101213.

° Plaintiff argues that Dr. Vye’s and Dr. Nordyke’s opiniorer@uncontradicted and
therefore “clear and convincing reasons were requireddt@give them controlling weighECF
No. 10 at 15-16. This imcorrect—their opinions verecontradicted by Dr. Howard Platter. AR
1308.
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2.  Treating physician T. Kent Vye, D.O.

Dr. Vye opined that Plaintiff “can work light duty no heavylifting over 20
Ibs 30 hours per week.” AR 1221. The ALJ discounted Dr. Vye’'s opinion to the
extent he limited Plaintiff to 30 hours per week, reasoning that Dr. Vye did not
explain any basis for this conclusion. This was propeomas?278 F.3d at 957
(ALJs may discount opinions that are conclusory, unexplained, or inadequatel
supported by clinical findingsBatson v. Comm’r of Soc. Sec. Admah9 F.3d
1190, 1195 (9th Cir. 2004Tonapetyan v. Halte242 F.3d 1144, 1149 (9th(Ci
2001) Matney v. Sullivaj981F.2d 1016, 1019 (9th Cit992);see20 C.F.R. §
404.1527(d)(3)“The better an explanation a source provides for an opinion, the
more weight we will give that opinion.”).

Citing Garrison v. Colvin 759 F.3d 995, 101(®th Cir. 2014)andTrevizo v.
Berryhill, 871 F.3d 664677 n.4(9th Cir. 2017) Plaintiff argues that the Ninth
Circuit has abrogated the lostanding principle thaaLJs may discountedical
opinions that are conclusory, unexplainednadequately supported by clinical
findings. ECF No. 10 at 145. Neither case did so. Plaintifientions in passing
that Dr. Vye’s unexplained opinion is based on kigriificant experience [with
her]and supported by numerous recordd, at 14 (quotingsarrison, 759 F.3dat

1013, butfails to explain further ocite any medical records that support this
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proposition.SeeCarmickle v. Comm’r, Soc. Sec. Admb83 F.3d 11551161 n.2

(9th Cir. 2008) party’sfailure to argue with specificity results in waiver of issue).

3. Treating physician Billy Nordyke, D.O.

In June 2009, Dr. Nordyksubmitted forms to the state agency opining on
Plaintiff’s limitations. AR 77677.He opined that Plaintiff’'s pain limited her to
working “0 hrs (unable to participate).” AR 776. However, he also checked the
indicating that Plaintiff could perform sextary work, which wathe most
restrictive option availablé&R 776. The form then asked, “How long will the
person’s condition likely limit the ability to work?” AR 777. Dr. Nordyke
responded, “6 months.” AR 777.

The ALJ discounted Dr. Nordyke’s opinion for two reasons. AR 1308. Th;{
ALJ reasoned that it was internally inconsistene., Dr. Nordyke opined Plaintiff
could not work, but then checked the box limiting her to sedentary work. AR 13
The parties dispute whether this was actually inconsistent. ECF No. 10 at 16, N
16 at 1314. However, the Court need not resolve this issue because the ALJ g:
second reason for discounting Dr. Nordyke’s opinion: that Plaintiff’'s condition
would only limit her ability to work for six months. AR 1308edical opinions

that assess only temporary limitations lasting less than 12 months are of little
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probative valueSeeHusnija M. v. Comm’r of Soc. Seblo. 2:18cv-00147#RHW,
ECF No. 15 at 20 (E.D. Wash. 2018) (noting that provider'srexth restriction
from work was valid reason to discouheopinion); Carmickle 533 F.3d at 1165
(explaining thadoctors “two-week excuse from work” was not indicative of
“claimant’s longterm functioning”) Cf. 42 U.S.C. § 423(d)(1)(APlaintiff
contends that Dr. Nordyke only opined that her limitations “may” last another si
months, ECF No. 10 at 16, but this is incoretiie question was how long
Plaintiff’'s conditions would “likely” limit her ability to work. AR 777 he ALJ
properly discounted Dr. Nordyke’s opinion.

4. Non-examining expert withess Reuben Beezy, M.D.

The ALJ called Dr. Beezy as a medical expert at the first hearing to provi
a medical opinion. AR 287. Without geing the updated medical records, he
testified that Plaintiff could perform futime sedentary worlAR 36. After
reviewing the medical records that were unavailable at the first hearing, Dy. Be
revised his opinion, adddseveral diagnoses, and st@that Plaintiff was limited
to less than sedentary warkdcould not work full time. AR 1122The next
month herevised his opinion agaiadded several more diagnosasdopined that
Plaintiff could actually perform sedentary work with some restrictions. AR-1133

35.
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In her first appeal to this Court, Plaintiff argued that the ALJ erred in
discounting Dr. Beezy’s second opinion that she was incapable of working full
time.See Samantha S. v. Astr@12CV-03092RHW, ECF No. 25 at 132
(E.D. Wash.)The Court rejectethis argument and concluded that the ALJ did nq
err “in affording little weight to Dr. Beezy’'s second opiniotd’, ECF No. 37 at
12. Plaintiff repeats this exact argument now, ECF No. 10 di8 'And the Court
declines to revisit its prior determinaiti. See Richardsqr841 F.2d at 99@ut in
any event, the ALJ again discounted Dr. Beezy’s second opinion because it we
cursory and did not explathe basis for thedanitations AR 1308;seeAR 1122.
Thiswas properSeeThomas278 F.3d at 957

5. Non-examining physician Howard Platter, M.D.

In October 2009Dr. Platterreviewed the medical record and concurred wit
the state agency’s initial assessment that Plaintiff was able to perform light wor
with a variety of restrictionsSeeAR 77986, 828.The ALJ included some
restrictions in addition to those contained in Dr. Platter’s opinion, but otherwise
adopted his opinion. AR 1308.

Plaintiff argues that Dr. Platter simply “rubber stamp[ed]’ the state agenc
single decisionmaker’s assessmamd that this violated the rule against affording
weight to these types of assessments. ECF No. 10E3.18owever, Dr. Platter’s

opinion expressly states that he “reviewed all previous and current medical
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information on record,” and that with this infoation, he agreed with the state
agency'’s determination. AR 828. Plaintiff’'s claim that Dr. Platter simply “rubber

stampled]’ the single decisionmaker’'s assessment lacks evidentiary support.

6.  Treating physician Clark Kwok, M.D.

In January 201Mr. Kwok submitted forms opining on Plaintiff's
limitations. AR829-831. He opined that Plaintiff was pregnant aad “severe
anxiety” but that her anxietgondition did not limit her ability to perform éwok
for work. AR 829. He also opined that Plaintiff could perform sedentary work. A
830. The ALJ determined that Plaintiff's anxiety was-senereseeAR 1304 ,but
otherwiseadopted the remainder of Dr. Kwok’s opinion. AR 1308.

Plaintiff argues that the ALJ erred in crediting Dr. Kwok’s opinion, arguing
that Dr. Kwok only evaluateler for anxiety and pregnancy and did not assess h
for fibromyalgia, chronic pain, or asthma. ECF No. 10 at 19. This is incorrect. [
Kwok’s reportdoes not state that he only evaluated her for anxiety and pregnar
nor does it state that he did not treat her other conditions. AR BZRIaintiff
acknowledge®r. Kwok was her treating physician. ECF No. 10 at 19. Plaintiff's
argument that his opion was “irrelevant” is therefore without meiid. at 19.

E. Plaintiff's Subjective Symptom Complaints
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Plaintiff argues the ALJ erred by discounting the credibilitheftestimony
regarding krsubjective symptoms. ECF N &t 19-21.

In her prior appeal to this Court, Plaintiff argued that the ALJ erred in
discounting hecredibility on the bases ¢1) herdaily childcare and work
activitiesduring the alleged period of disabiliaynd(2) herdrug-seeking behavior.
See Samantha S. v. Astrzel2-CV-0309tRHW, ECF No. 25 at 232 (E.D.
Wash.).The Court held that Plaintiff's daily childcare activities were not a prope
reasorfor discountingher credibility, but that her work activities during the
alleged perioaf disability wereld., ECF No 37 at 1819. The Court also held
that Plaintiff's drugseeking behavior and untruthfulness in an effort to obtain
narcoticswas also a proper basis for discounting her credibitityat 1322. Thus,
the Court upheld #ALJ’s credibility determinationld. at 22.

Upon remand, the ALJ again concluded that Plaintiff’'s subjective pain
complaints were not entirely credible and that they were belied by her medical
improvement, her dailghildcareactivities, and the medical eviden®eAR 1306
07.In finding that Plaintiff’'s daily activities undermined her subjective symptom

the ALJ relied entirely on Plaintiff's childcare activitiesdaother daily household

10 Because the ALJ relied on different bases for discounting Plaintiftiodliey , apart
from thereasons this Court addressed in its prior decision, the law of the case doctrinetdoes
apply. It is unclear why the ALJ did so.
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chores. AR 130®7. The ALJ’s reliance on these factors conflicted with this
Court’sprior decision and was clearly error.

However, the ALJ offered several additional reasons for discounting
Plaintiff's subjective pain complaint$he ALJ reasoned that Plaintiff significantly
improved by 2013. AR 1308eeAR 1287, 1584, 1829. This was propsse e.g,
Burch, 400 F.3cat681; 20 C.F.R. §§ 404.1529(c)(8), 416929c)(3). Plaintiff
argues that “medical improvement” is a term of art that relates to a claimant be
initially disabled but then improving so as to no longer qualify for bené&fis:

No. 10 at 20. While “medical improvement” does have a specific regulatory
definition in another contexsee20 C.F.R. § 404.1594, it is also used colloquially
in evaluating pain symptomSeeBurch 400 F.3cat 681

Finally, the ALJ discounted Plaintiff's subjective pain complaints becaussg
they were inconsistent with the medical evidence. AR 1307. Plaintiff reported tg
her doctor in December 2008 that she hurt, but was able to function. AR 515.
Despite various pain complaints to her providers, her physical examinations we
consistently normal and “quite benigiieeAR 52829, 55457, 700, 729, 737,
751, 793, 847, 89916,920, 1023, 10361158, 172728. At a pain consultation in
September 2010, DHenry Kim noted that Plaintiff “appeared to actively reduce
[her] range of motion.” AR 920. He also noted that she “demonstrated rhkehet

giving way weakness with poor effort on both sides.” AR 920. An ALJ may
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discount a claimant’s subjective symptastimonywhen itis inconsistent with
themedical evidenceCarmickle 533 F.3cat 1161 Tonapetyan242 F.3cat 1148.
Plaintiff appears to argue that the ALJ rejectedslubjective pain
complaintsbecause she did not prodwgective medical evidenad the pain
itself. ECF No.10at21. While Plaintiff is correct that this would be erreee
Burch, 400 F.3cat 680, this is not what the ALJ didRather, he ALJdiscredited

hertestimony becaudghe medical recordaffirmatively contradictedt, which is

permissible. AR 1307. Plaintiff also argues that she went to the emergency rogm

over 50 times during the relevant period. ECF No. 10 at 21. However, these Vis
were often for conditions unrelated to her allegedly disabling impairments and,
discussed above, her examinations during these visits were generally i8&enal.
AR 1066, 1084, 1096, 1278, 1582, 1611, 1632, 1673, 1680, 1688, 1696, 1715

For the reasons discussed aboke,ALJerred when considering Plaintiff’s
daily childcareactivities in discounting her subjective pain complaints, but then
providedtwo properreasons for doing so.

VIII. Order

Having reviewed the record and the ALJ’s findings, the Court finds the
ALJ’s decision is not supported by substantial evidence and contains legal errg
Accordingly,IT IS ORDERED:

1. Defendant’s Motion for Reman&CF No. 16.,is GRANTED.
ORDER GRANTING DEFENDANT’'S MOTION FOR REMAND AND
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Order, forward copies to counsahdclose the file

Plaintiff’'s Motion for Summary JudgmerECF No. 10, is GRANTED in
part.

The Commissioner’s decision to deny Plaintiff's applicationsSteial
Securitybenefits IREVERSED andREMANDED to the Commissioner
for further proceedings consistent with this Orgemsuant to sentence four
of 42 U.S.C. § 405(gBecausehe error idimited to the vocational

testimony, the Commissioner showlotain supplemental vocational expert

evidence to clarify the effect of the assessed limitations on Plaintiff's ability

to perform other work in the national economy, including the number of g
available.
Judgmentshall be enterenh favor of Plaintiffand against Defendaahd the

file shall be closed

IT IS SO ORDERED. The District Court Executive is directed to enter this

DATED this 27th day of September2019.

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge
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