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pd Tribes and Bands of the Yakama Nation v. Yakima County et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

THE CONFEDERATED TRIBES
AND BANDS OF THE YAKAMA
NATION, a sovereign federally
recognized Native Nation,

Plaintiff,
V.

CITY OF TOPPENISHa
municipality of the State of
Washington; YAKIMA COUNTY, a
political subdivision of the State of
Washington

Defendants.

NO. 1:18CV-3196TOR

ORDER DENYING PRELIMINARY
AND PERMANENT INJUNCTION

Doc. 28

BEFORE THE COURT i®laintiff's Motionfor Preliminary Injunction.

ECF No.16. This matter wakeard with oral argument dfebruaryl5, 2019.

The Court has reviewed the record and fitesein, and is fully informed. For the

reasons discussed below, PlaingfMotion for Preliminary Injunction is

DENIED.
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BACKGROUND

On Octobem, 2018, Plainff the Confederated Tribes and Bands of the
Yakama Nation filed a Complaint against Defendants City of Toppenish and
Yakima County. ECF No. 1. Plaintiff alleges a violation of the Treaty of 1855
arising from “Defendantaultra viresexercise of crimingurisdiction over
enrolled Yakamanemberdor alleged crimes occurring within the exterior
boundaries of the Yakama Reservatioid” at 2,  1.1. Because “Defendants
actions violated, and continue to violate, the rights reserved by the Yakama Na
in the Treay of 1855,” Plaintiffseeksdeclaratory and injunctive relietd. at4, 1
1.81.9

OnDecember 12, 201 ®laintiff filed the instant motion fa preliminay
injunction. ECF Nol16. Defendand jointly filed a response to Plaint$f motion
on December 26, 201&CF No.20.

FACTS

The following facts are drawn from PlaintgfComplaint and aressentially
undisputed as relevant and materialgsolution of thenstant motion.As
identified in the Complaint, there are two categories of fadisis case—facts that
are largely historic and facts relating to #reest of Leanne Gunn, a Yakama
membey by City of Toppenish Polic®fficers. The facts relating to the arrest are

fairly straightforward. On September 26, 2018, Toppenish POliteerswere
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alertedthat a “bait car,” deployed by the Toppenish Police Department to comb

auto thefthad beemmoved from its original location amdas béng driven within

the City of Toppenish. ECF No. 1 at 6, 1 5.1. Toppenish Police tracked the bal

car to 111 Branch Road, Toppenish, Washingtod requested law enforcement
assistance at that locatiofd. at { 5.2. Yakama Nation PolioHficers respnded
to assist with the alleged vehicle theltl. at § 5.5.

Once at the property, Toppenish Police detained the passenger in the ba
car, Ms. Gunn, who identified herself as a Yakanember Id. at 1 5.%5.4.
According to Plaintiff, Toppenish Police expressed their intent to charge Ms. G
under state law despite the protest of Yakama Nation Police Officers who took
exception to Toppenish Poliseclaim of jurisdiction over a Yakanmember Id.
at 1 5.5. Toppenish Police allegedly responded that they were exercising their
jurisdiction over Ms. Gunn consistent withe decision of Division Three of the
Washington Court of Appeals Btate v. Zack2 Wash. App. 2d 667 (20),8
review denied191 Wash. 2d 101(R018). Id. at 1 5.6.

Toppenish Policghencontacted the owner of theal property, Vera
Hernandez, who also identified herself as a Yakarmamber Id. at § 5.7.
Toppenish Police requested Ms. Hernansleonsent to search her residence and
the garagéocated on the property to look for the suspected driver of the stolen

vehicle. Id. at § 5.8.Ms. Hernandez consented to the search of both her residei
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and the garageld. Though the suspected driver of the stolen vehicle was not
found during the s&ch, another vehicle wésundin a nearby field that had been
reported stolen in June of 201Rl. at § 510.

After the search concluded, Toppenish Police Offikogde Cameron asked
Yakama Nation Police Officers if they would obtain a search warrant for the
premises Id. at 1 5.11. The Yakama Nation Police Officers declined the reques
citing insufficient evidence to find probable cause of a critdeat  5.12.

Officer Cameron responded that Toppenish Police would obtain a state search
warrant for the propertyld. at 11 5.15.15. Officer Cameron prepared a
telephonic affidavit application for the search warrant, obtained a warranafrom
Yakima County Superior Court Judge, and Toppenish Police Officers executed
search warrartn Ms. Hernandéezproperty Id. at 11 5.16.18.

According to Plaintiff, the facts describallove aresignificant whenviewed
in thecontext of theollowing historical fats Under the Treaty of 1855, the
Yakama Nation reservall rights not expressly granted to the United States,
includingits inherent sovereign rights and jurisdiction over its enratledchbers
and its land both within and beyond the exterior boundarieshefYakama
Reservation.ld. at5, § 3.1. Jurisdiction over the Yakama Reservation, as with al
Indian Country, rests with federal and Yakama authorities “except where Cong

in the exercise of its plenary and exclusive power over Indian affairs hassbypr
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provided that State laws shall applyd. at 9, { 5.21Washington v. Confed.
Bands and Tribesf the Yakima Indian Natig@39 U.S. 463, 4701 (1979).

In 1953,concernedvith “the absence of adequate tribal institutions for law
enforcement” on “certain Indian reservationSgngres&nacted Public Law 280
(Pub. L. No. 8380, 67 Stat. 588 (1953Which requiredome states and
authorized others to assume criminal and civil jurisdiction in Indian Cowsinyn
a statés borders Id. at 10, 1 5.23 (quotinBryan v. Itasca Cty., Minn426 U.S.
373, 379 (1976))seePub. L. 83280, 67 Stat. 588, 5889 (1953).In 1957,
Washingtorenacted a lawstablishing state jurisdion over any Indian
reservatiorfor any tribe thatequestedhe States assumptionf jurisdiction ECF
No. 1 at 10, 1 5.2&onfed. Bands439 U.S. at 474.

In 1963, Washington passed legislation allowing the State to assume civ
and criminal jurisdictiorpursuant to Public Law 288ver“Indians and Indian
territory, reservations, country, and lands within this staéli certain limited
exceptions.ECF Na lat 11, 15.27;seeRCW 37.12.010. Specifically,
Washington did not assume jurisdiction over lands held in trust by the United
States or held by a tribe in restricted fee statokgss the tribe consentezkcept in
the following eight areas: (1) compulsory school attendance; (2) public assistar
(3) domestic relations; (4) mental illness; (5) juvenile delinquency; (6) adoption

proceedings; (7) dependent children; and (8) operations of motor vehicles on
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public roads.ECF No. 1at{ 5.2%5.28;seeRCW 37.12.010 The Yakama
Nation did not consent to State jurisdiction over its trust or restricted fee lands.
ECF No. lat § 5.29.

In 1968, Congress amended Public Law 280 and repealed the option for
states to assume jurisdiction over Indian Country without tribal conmeaking
tribal consent a prerequisite for any state assuming jurisdiction over Indian
Country Id. at 12, 1 5.3425 U.S.C. § 132(9). For Washington and other states
that had already assumed jurisdiction, Congress authorized the United States {o
“accept a retrocession by any State of all or any measure of the criminal or civil
jurisdiction, or both, acquired by such State pursuant to the provisions of [Public
Law 280] as it was in effect prior to [the 1968 amendments{F No. lat
5.35;25 U.S.C. § 1323(a). The President delegated the authority to accept
retrocessions to the Secretary of the Interior, in consultation with the Attorney
General.ECF No. lat 13, 1 5.36seeExec. Order No. 11435 (Nov. 21, 1968), 33
Fed.Reg. 173391 (Nov. 23, 1968).

In 2012 ,theWashington State Legislature adopted a law codifying the
process by which the State could retrocede its Public Law 280 jurisdiction to thie
United States.SeeRCW 37.12.160.The Yakama Nation filed a petitiamth the

Office of the Governor on July 17, 2012, asking the State to retrocexalitnd
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criminal jurisdictionover“all Yakama Nation India@ountry’ and in five areas
listed in RCW 37.12.010. ECF Ndl at 13, 1 5.38; 14 at 21 25,

On January 17, 2014, Governor Jay Inssseed a proclamatiguartially
retrocedingcivil and criminaljurisdictionpreviously acquired under Public Law
2800over Indians within the Yakama Reservation. ECF Nos. 1 at3.40161
at 2527. Particularly relevant henearagraph 3 ahe Governdis retrocession
proclamation specifiethat the Statevould “retrocede, in part, criminal
jurisdiction over certain criminal offenses,” and “retain[] jurisdiction over criming
offenses involvinghonindian defendants and ndndian victims” ECF No. 61
at 26 (emphasis added). In a letter transmitting the proclamation to the Depart]
of the Interior (“DOI”)on January 27, 2014, Governor Inslee explained that the
Statés retrocession of criminal jurisdiction was intended to retain jurisdiction
whenever “norindian defendantand/ornonIndian victims” were involved. ECF
Nos 1 at 14, 1 5.41; 16 at 30.

On October 19, 2015, DOI notified the Yakama Nation of the United Stats
acceptance of “partial civil and criminal jurisdiction over the Yakama Nation.”
ECF Ne. 1 at 14, 1 5.4216-1 at 32. Regarding the “extent of retrocession,” DOI
stated that Governor Inslegoroclamation was “plain on its face and
unambiguou$ ECF Ncs. 1 at 16, %.47; 161 at 36. Noting its concern that

“unnecessary interpretation might simply cause confusion,” DOI explained that
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“[i]f a disagreement develops as to the scope of the retrocession, we are confic
that courts will provide a definitivterpretation of this plain language of the
Proclamation.” ECF Nos. 1 at 16, { 5.48;116t 36. Pursuant to the D®I
Instructions, the United States formally implemented retrocession on April 19,
2016, following significant coordination between thakéma Nation, the United
States, the State of Washington, and local jurisdictions. ECF No. 1 at 18, 1 5.5
On March 8, 2018, Division Three of the Washington State Court of
Appeals issueds decision inState v. Zack Wash. App. 667 (2018)I'he Zack
court held thatwhile the State of Washington had partially retroceded jurisdictio
to the Yakama Nation, the State retained criminal jurisdiction over crimes
occurring on deeded land within the Yakama Reservation that involve a non
Indian, whether asactim or defendant. ECF No. 1 at 19, §5.57; 2 Wash. App.
676. On July 27, 2018, the Office of Legal Counseltfue United States
Department of Justice (“OLC”) issued a memorandum opinion addressing the

scope of Washingtoa retrocession of criminal jurisdiction on the Yakama

Reservation, in which OLC concluded that “Washington has retained jurisdictign

over criminal offenses where any pait a nonlndian, as the Washington Court of
Appeals recently held iState v. Zack ECF Nos. 1 at 191 5.58; 161 at 5152.
Plaintiff asserts that, following the United Statasceptance of partial

retrocession of jurisdiction within the Yakama Reservatohy the United States,
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not the State of Washingtotfascriminal jurisdiction over notindianversus
Indian crimes exclusive of Defendants.” ECF No. 1 at 20, 1 6.3. In other word
Plaintiff maintains thathe State retroceded full criminal jurisdiction owadr

criminal offensesnvolving Indians as a defendant and/or victiBeeECF No. 16
at2. Plaintiff allegesthat, despite retrocession, Defenddrage exercisedltra
virescriminal jurisdiction over Yakammemberswithin the Yakama Reservation,
as evidenced by the September 26, 2018, arrest of Ms. Gunn and subsequent

of Ms. HernadeZ property ECF No. 1at20-21,1 6.4.

In the pending motion, Plaintiff requests a preliminary injunction “enjoining

Defendants, and all persons acting on Defendaetsalf, from exercising criminal

jurisdiction arising from actions within the exterior boundaries of the Yakama

Reservation involving an Indian as a defendant and/or victim.” ECF No. 16 at 2.

DISCUSSION
. Standing
The Courffirst considers Defendaritargument that Plaintiff lack#rticle
lll standing tachallengethe alleged infringement of sovereignty at issuthis
case ECF No. 20 at13. In order for a federal court to have subjattter
jurisdiction over a claim, the plaintiff must hastanding under Article llof the
Constitution to challenge an alleged wrong in federal codrth v. Seldin422

U.S. 490, 498 (1975). The Supreme Court has created gpidmtetest to
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determine whether a party has standing to sue: (1) the plaintiff must have suffe
an “injury in fact,” meaning that the injury is a legally protected interest which is
(a) concrete and particularized and (b) actual or imminent; (2) there must be a

casual connection between the injury and the conduct brought befaeutityeand

red

(3) it must be likely, rather than speculative, that a favorable decision by the court

will redress the injury.Lujan v. Defenders of Wildlif&04 U.S. 555560-61
(1992). At the pleadingstage, “the party invoking federal jurisdiction beties
burden of establishing these elementsl’at 561. Though the Court treats
pleadingstage factual allegations e, plaintiff must allege facts that give rise t(
a plausible inference that plaintiff is entitled to reliSee Bell Atl. Corp. v.
Twombly 550 U.S. 544, 5732 (2007).

Here, Defendantgprimarily dispute whether Plaintiff has established the
existence of a concrete, particularized injury in this c&8sfendants argue that
Plaintiff fails toidentify a “likelihood ofsubstantial and immediate irreparable
injury,” and therefore lack standing to bring this claifaintiff respondshat it
has suffered an injusyn-fact because Defendanhexercise of criminal jurisdiction
within the Yakama Reservation infringes upoib@l sovereignty. ECF No. 22 at
8-9. The Court agrees that Plaintifallegations arsufficient to confer standing.

Plaintiff allegeshat Defendantsassertion of criminal jurisdiction over

crimes within the Yakama Nation involving Indiamsllowing the United Statés
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acceptance of Washingt@retrocessiorgonstitutesa violation of the Yakama
Nation's sovereignty Id. at 9. Thus, “[t]he injury that the Yakama Nation has
sustained, and will continue to sustain without injunction, is a violation of its
sovereign legally protected rightsld. Defendants do not dispute that they
asserted criminal jurisdiction ov¥akamamembes on the Yakama Reservation
following retrocession, nor do they deny that they will continue to exercise such
jurisdiction in the future. To the contrary, Defendants maintain that they shoulg
not be prevented, by Plaintiff gnis Court, from “enforcingstate criminal laws
within their own jurisdictions in contravention of state ladieCF No. 20 at 13.

The Court finds that actual infringemsioin a tribés sovereigntyas alleged
by Plaintiff in this case, establish&m invasion of a legally protectaaiterest
which is (a) concrete and particularized, and (b) actual or imminent, not
conjectural or hypothetical.Lujan, 504 U.S. at 560A tribe has a legal interest in
protecting tribal seljovernment from a stdteallegedlyunjustifiedassertion of
criminal jurisdictionover Indians and Indian CountrZongress, too, has a
substantive interest in protecting tribal sgtivernment See Moe v. Confederate
Salish and Kootenai Tribes of Flathead Reservatdi@b U.S. 463, 469 n.7 (1976).
Accordingly, the Defendantslleged exercise of criminal jurisdiction over
Yakamamember®on the Yakama Reservation constitutes an affront to sovereig

sufficient to confer standing. Plaintiff has alleged facts from which the Court

ORDER DENYING PRELIMINARY AND PERMANENT INJUNCTION 41
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could reasonably infer concrete, particularized, and actual or imminent iIlgagy.
Lujan, 504 U.S. at 560.

The Court finds that Plaintiff also satisfies Articl€ slremaining
requirements—plaintiff’s injury-in-factis “fairly traceable” to the “complainedf-
conduct of tle defendant,Steel Co. v. Citizens for a Bettenvt, 523 U.S. 83,

103 (1998), and a favorable ruling would likely redress plaistiffjury. Lujan,

504 U.S. at 561As noted, Defendants confirm that they exercised criminal
jurisdiction over Yakamanembersvithin the Yakama Reservation on September
26, 2018, and do not deny their intent to continue exercising criminal jurisdictio
within the Yakama Reservatioind, an injunction preventing Defendants from
exercising criminal jurisdiction would unquestionably prevent furdiileged
violations of the Yakama Natits sovereignty. Accordingly, the Court finds that
Plaintiff has satisfied Artid IlI's standing requiraents.

In finding that Plaintiffs alleged injury satisfies Article |18 caseor-
controversyrequirement, the Court notes tlséinding in no way depends on the
merits of Plaintiffs contention that Defendahtnduct is illegal.Seee.g, Flast
v. Colen 392 U.S. 83, 999 (1968). The validity of Plaingftlaimis not to be
conflated withArticle IlI’s injuryin-fact requirement The Court considers the
merits of Plaintiffs claimbelow.

I
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1. Injunction

Pursuant to Federal Rule of Civil Procedure 65, the Court may grant
preliminary injunctive relief in order to prevent “immediate and irreparable
injury.” Fed. R. Civ. P. 65(b)(1)(A). Rule 65 also states that “[b]efore or after

beginning the hearing on a motion for a preliminary injunction, the court may

advance the trial on the merits and consolidate it with the hearing.” Fed. R. Ciy.

65(a)(2)

At oral argument, the Court questioned the parties as to whether there w
any reason not to make this action a final injunctibefendantsonfirmedthat
the Court had everything necessary to make a final decision on the case, clarif]
that they did not intend to supplement the record further. Plaintiff agreed with

Defendants. The Court finds that there is no reason not to decide thasssu

final injunction as it appears that the parties do not have any additional evideng¢

concerning the decision with respect to Plairgifflaims Accordingly, the Court
considers Plaintiffsrequest for a preliminary injunction as a final injunction.

To obtain a permanent or final injunction, a plaintiff must demonstfte:
actual success on the merits; (2) that it has suffered an irreparable injury; (3) th
remedies available at law are inadequate; (4) that the balance of hardships jus
remaly in equity; and (5) that the public interest would not be disserved by a

permanent injunction.Indep. Training & Apprenticeship Program v. California

ORDER DENYING PRELIMINARY AND PERMANENT INJUNCTION 43
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Dep't of Indus. Relations/30 F.3d 1024, 1032 (9th Cir. 201 ®laintiff must
satisfy each element for injunctive relief. “The standard for a preliminary
Injunction is essentially the same as for a permanent injunction with the except
that the plaintiff must show a likelihood of success on the merits ratherdheh a
success.”ld. (quotingAmoco Prod. Co. v. Village of GamhelBO U.S. 531, 546
n.12 (1987)). Accordingly, the Cotstanalysis remains largely the same as if it
were considering the Plaint#foriginal motion for preliminary injunction.

A. Actual Successon the Merits

This case concerns the scope of the StaWasthingtois retrocession of
criminal jurisdiction within the Yakama Reservation. Plaintiff contends that the
State retroceded criminal jurisdiction “over all crimes within the Yakama
Reseration where an Indian is involved adefendant and/or victirh ECF No.
16 at 15 (emphasis addedccordingly, Plaintiff insists that Defendants are
violating the Yakama Natioa treaty rights and threatening its sovereignty by
exercising criminal jurisdiction over enrolled Yakamamberswithin the Yakama
Reservation.ld. at 2. Defendantsnaintainthat, while the State retrocededme
criminal jurisdictionto the United Statethe Stateetained jurisdiction over
criminal offenses involvingon-Indian defendantand/ornortindian victims

within the Yakama Reservation. ECF No. 20-at 6

ORDER DENYING PRELIMINARY AND PERMANENT INJUNCTION 44
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Plaintiff provides four reasons why the United States reassumed “the full
scope of Public Law 280 criminal jurisdiction” from the State of Washing(ah:

In accepting retrocession, Ddterpretedhe Governdis proclamation as
retroceding all criminal jurisdictioaver offenses wheneverYakamamembelis
involved as either a defendant and/or vict{);DOl’'s acceptance aktrocession
should be afforded judicial deferen¢®8) the United States Office of Ldga
Counséls recent memorandum opinion should be afforded no defer@md€4)
Washingtons attempt to claw back jurisdiction it clearly retroceded is not
supported by applicable laECF No. 16 at 1-B2.

In the Courts view, Plaintiffs arguments hingentirely on the underlying
assumption that DOI, in accepting retrocession, definitively identifieddbjee of
the Statés retrocessioras(1) retrocedingederal jurisdiction over all offenses
occurring within the Yakama Reservation whenever an Indian is involved as a
defendant and/or victimnd(2) retainingcriminal jurisdictiononly over criminal
offenses involving both a nendian defendant and ndndian victim, as well as
non-Indian victimless crimesECF No. 16 at 1-48 (“Assistant Secretary
Washburhs stated intent in accepting retrocession supports the State no longel
retaining concurrent criminal jurisdiction whenever an Indian is involved as a
defendant and/or victim.”)Assuming this is DOk interpretation, Plaintiff urges a

“federalfocus perspective on interpreting retrocessioaguing that'the
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Department of the Interits actions are controlling, regardless of any other
governmentsand agenciescontrary interpretation.’ld. at 12. And, according to
Plaintiff, applying the federdbcus perspective to DG actions in this case
unambiguously support Plaintif interpretation of the scope of retrocessiom.,
retroceding criminal jurisdiction over all offenses where a Yaka®iabels
involved. Id.

Unlike the Plaintiff, the Court is not convinced that DOI, in accepting
retrocession, necessarily understood the Govesrnetrocessiomproclamation as
an offer to retrocede criminal jurisdiction over all crimes within the Yakama
Reservation whenever an Indian is involved “as a defendant and/or vidtimat
16-18. Theretrocession proclamation, paragraph 3 provides in relevant part:

Within the exterior boundaries of the Yakama Reservation, the State

shall retrocede, in part, criminal jurisdiction over certaimmal

offenses not addressed by Paragraphs 1 and 2. The State retains

jurisdiction over criminal offenses involvingprrindian defendants

and nonlindian victims
ECF Na 16-1 at 25 (emphasis added). Thus, the State expressly retained
jurisdiction over “all criminal offenses involvingon-Indian defendants and nen
Indian victims” ECF No. 61 at 26 (emphasis added). As notedheletter

transmitting the proclamation to DOI on January 27, 2014e6av Inslee

clarified that the Stats intent in retroceding criminal jurisdiction wiasretain

ORDER DENYING PRELIMINARY AND PERMANENT INJUNCTION -6
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jurisdiction whenever “noitindian defendantand/ornonindian victims” were
involved. ECF Nosl at 14, 1 5.41; 16 at 30.

In DOI's October 19, 2018etter notifying the Yakama Nation of
retrocessionDOI confirmed that it had acceptéie Governds offer of
retrocessiorand brieflyaddressethe “extent of retrocessidmssue. ECF No. 16
1 at 36. After confirming that “Washington law clearly sets forth the process for
retrocession of civil or criminal jurisdiction in Washington Stal201 summarily
concluded thathe Governdis proclamation was “plain on its face and
unambiguous.” ECF No. 16at 36. However, DCGhencontinued:

We worry that unnecessary interpretation might simply cause

confusion. If a disagreement develops as to the scope of the

retrocession, we are confident that courts will provide a definitive
interpretation of the plain language of the Proclamation. In sum, it is

the content of the Proclamation that we hereby accept in approving
retrocession.

Plaintiff maintains that DO$ interpretation of the proclamation as “plain or
its face and unambiguous,” and its characterization of any subsequent
Interpretation as “unnecessary,” amounts to an express rejection of Governor
Insleés subsequent clarification that the proclamasantent was to retain state
criminal jurisdiction over cases involving “ndndian defendantand/ornon

Indian victims.” Id. at 16. The Court howeverdisagrees. Rather thareighing
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in on the issue, DO#xpresslydeclined tadelineate thescope of retrocession,
instead leavingf for the courts tdprovide a definitive interpretation of the plain
language of the ProclamationECF No. 161 at 36.

Informative and not necessarily binding on this Court, a Washington cou
has now provided a definitive interpretation tfe plain language of the
Governots retrocessioproclamation and, in doing shkes clarified thescopeof
Washingtons criminal jurisdictionwithin exterior boundaries of the Yakama
Reservatiorfollowing retrocession SeeState v. Zack2 Wash. App. 2d 667
(2018) review denied191 Wash. 2d 1011 (2018n State vZack Division
Three of the Washington Court of Appeals considenadisdictionalchallenge to
thescope of thé&tatés postretrocession criminal jurisdictiowithin the Yakama
Reservationalmost identical to Plaintif§ challenge hereTheZackcourt
determined that “[t]he jurisdiction issue turns on the meaning of the Gol&rnor
proclamation, with the dispositive question being the meaning of the ewodd
Id. at 672. TheZackcourt is the only court, state or federal, to consider whether
the Governdss use of the word “and” in the contested retrocession provision
should be read irhe conjunctive or disjunctive.

Performing a plain language analysis Zimckcourt concluded that the
word “and” should be read in the disjunctivee., “‘nonIndian defendardnd/or

nontindian victini—becauséhe conjunctive interpretation “would render the

ORDER DENYING PRELIMINARY AND PERMANENT INJUNCTION -8
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proclamation internally inconsistent and nonsensicll.” As the court explained,
appellans proposed construction, and the one advanced by Plaintiff in this cast
“would mean thatheonly type of case the State could prosecute would require {
involvement of nofindian defendants who victimized other Almilians on fee
land.” Id. at 675. Howevehecausé[tlhe State already had authority to

prosecute no#ndians for offenses committed on deeded lands prior to the

enactment of Public Law 280ghdthe Governor was only authorized to retrocede

jurisdiction acquired under Public Law 280, #eckcourt concluded thdhe
conjunctive construction “would result in the Governor engagingtia vires
action.” Id. at 67576 (“Asserting or removing stajerisdiction over nordndians
Is not within the scope of Public Law 280 or RCW 37.12.01Dhe Zackcourt
furtherobservedhatexcluding Indians from prosecution in all caSssuld mean
that the Governor intended to return all of the criminal jurisdiction the State
assumed by RCW 37.12.010 and the wangart would be rendered meaningless
because there would have been total rather than partial retroceddicat 675.
For these reasons, the coneld that “the State retained jurisdiction to prosecute
this assault against a ndmdian occurring on deeded land within the boundaries
the Yakama reservationfd. at 676.

Though the Court is not bound by the decisionQbart finds theZack

courts analysis antloldingpersuasiveparticularly wherconsidering the
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historicalpatchwork offederal, state, and tribal criminal jurisdiction on the
Yakama ReservatiorBefore the enactment of Public Law 280 or RCW
37.12.010, “the Yakima Nation was subject to the general jurisdictional principl
that apply in Indian country in the absence of federal legislation to the contrary
Confed. Bands439 U.Sat 40. Under those principles, while Indian tribes
generally retaircriminal jurisdiction over Indians within Indian reservations, tribe
have no “inherent jurisdiction to try and to punish+hodians.” Id.; Oliphant v.
Suquamish Indian Trihet35 U.S. 191, 212 (1978). Thus, othg statepossessed
criminal jurisdiction over nofindiars who committedcrimes against othenon
Indiars on Indian reservatia Seege.g, Draper v. United Stated64 U.S. 240,
242-43 (1896);United States WIcBratney 104 U.S621, 624 (1882)Victimless
crimes committed by nemdians in Indian country are also within the exclusive
jurisdiction of the stateSeeSolem v. Bartleft465 U.S. 463, 465 n.2 (1984),
Neither the federal government nor the Tribe have jurisdiction for these crimes
Public Law 280 authorized the State of Washington to assume full or par
jurisdiction over criminal offenses and civil causes of action involving Indians i
Indian Country withirthe Statés borders.Confed.Bands 439 U.S. at 47¥2. In
1963,the Statepted to assume some jurisdiction under Public Law &%
RCW 37.12.010. As the Supreme Court explaiti€dull criminal and civil

jurisdiction to the extent permitted by Pub. L. 280 was extended to alhig= ila
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every Indian reservation and to trust and allotted lands therein whendians
were involved.” Confed. Bands439 U.S. at 475. However, “state jurisdiction wa|
not extended to Indians on allotted and trust lands unless the affected tribe so
requested’ except forthoseeightareasof law specified in RCW 37.12.010E3).

Id.

When Congress amendPdblic Law 280n 1968 it authorized the United
States to “accept a retrocessiondny State of all or any measuoéthe criminal
or civil jurisdiction’ previously acquired pursuant to Public Law 280. 25 U.S.C.
1323(a). By Executive Order, the Secretary of the Interior @mnempowered to
accept all or any measureof a statés offer of retrocessionSeeExec Order No.
11435 (Nov. 21, 1968), 33 Fed. Reg. 17Bd9(Nov. 23, 1968Jemphasis added)
However, neither § 1323 nor the Executive Order authorize the Secretacgpd ag
morejurisdiction than a state initially acquired under Public Law 280. Under
federal law, a state may only retrocemieymeasure of jurisdictiofacquired by
such State pursuant to [Publiaw 280].” 25 U.S.C. § 1323(a).

The State of Washingtosmstatuteoutlining the retrocession proces&CW
37.12.160Q1), confirmsthat the State may only “retrocede to the United States al
or part of the civil and/or criminal jurisdiction previously acquired by the state o
a federally recognized Indian tribe, and the Indian country of such tribe.”

Particularly relevant here, tlstatute specifically defines “criminal retrocession” a
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“the statés act of returning to the federal government the criminal jurisdiction
acquired over Indians and Indian country under federal Puéic280.” RCW
37.12.160(9)(b).

Plaintiff urges the Catito interprethe Governors retrocession
proclamation, and DOd$ acceptance of retrocessioaretrocedingall criminal
jurisdiction over crimesommittedwithin the Yakama Reservation, including land
held in fee by Indian and ndndian owners, whenev an Indian is involved as a
defendant and/or victim. ECF No. 16 at 18. Stated differently, Plaintiff maintai
that“[t]he only criminal offenses over which the State retained jurisdiction are
those involving both a nelmdian defendant and ndndianvictim, as well as non
Indian victimless crimes.’ld. at 1718. Plaintiff claims that DOl acceptance of
retrocession “does not leave open the possibility of the State continuing to play
role in Indianinvolved crimes within the Yakama Reservatio&ECF No. 16 at
16.

However, interpreting the Governsiretrocession proclamation as Plaintiff
insists “would result in the Governor engaging iruéira viresaction,” as the offer
of retrocession would beturningmore jurisdiction to the United Statésmnthe
Stateassumed under Public Law 280 and RCW 3D1@. Zack 2 Wash. App. 2d
at 676. As noted, the State authority to prosecute ndndians for crimes

committed against neimdians on the Yakama Reservation preexists Pubkec
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280 or RCW 37.12.010Under Plaintiffs interpretation, the State would be
“retaining” jurisdiction that it simply did not acquire from the United States
pursuant to Public Law 280The Courtacceptghe Zackcourts logical
interpretation, which isonsistent with Public Law 280 and RCW 37.12:360
instructions.

Reading the Governor’s use of the sentefi¢e“State retains jurisdiction
over criminal offenses involving neindian defendants and ndndian victims”
in context, bothistoricalandin the context of the entire retrocession
proclamationalso makes it plain that the State was retaining jurisdiction in two
areas—over criminal offenses involving nandian defendants and over criminal
offenses involving nofindian victims. The plain reading of the language thus,
also shows the limitation of the States’ retrocession.

Moreover Plaintiff s interpretatiomirectly contradicts Governor Inslee
stated intent to “retrocedm part, criminal jurisdiction.” ECF No. 14 at 26

(emphasis added). Under Plairisffiew of the scope of retrocession, the State

retrocedd all criminal jurisdiction assumed under Public Law 280, retaining only

that jurisdiction that predated Public Law 280e., the*authority to punish
offenses committed by her own citizens upon Indian reservati@raper v.
United States164 U.S. 250, 247 (1896). This interpretatioatisddswith

Governor Insles stated intent of retroceding some, but not all, criminal
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jurisdiction acquired under Public Law 280he Court cannot reconcile Plaintgf
illogical interpretatiorof the scope of retrocessianth the plain language of the
Governots retrocession préamation, orfederal andstate law.

The Court concludes that the State retained jurisdiction over criminal
offenses where any party is a Aowlian. This interpretation is consistent with the
plain language of the Governor’s retrocession proclamation’sioteptance, and
federal and state law governing the retrocession process. Accordingly, the Co
finds that Plaintiff fails to establish success on the merits of its clzacesuse
Defendants haveriminal jurisdiction oveoffensescommitted by or agast non
Indians within the Yakama Reservation

B. Irreparable I njury, Hardships, & Public Interests

The Tribes sovereignty has not been wrongfully diminished by the partial
retrocession of jurisdictiopreformedn accordance with the governing federal
and state lawAccordingly, the Court finds that Plaintiff has not established
irreparalte harmand there are nleardships or public interests to be considered.
I
I
I
Il

I
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ACCORDINGLY, IT ISHEREBY ORDERED:

1. Plaintiff's Motion for Preliminary InjunctioGECF No.16), converted to

arequest for a Permanent InjunctianDENI ED.

2. All remaining deadlines, hearings and trial ¥&@CATED.

The District Court Executives directed to enter thiSrderand Judgment for
Defendants accordinglyurnish copies tdhe parties, an@L OSE the file.

DATED February 22, 2019

il

<o O

THOMAS O. RICE
ChiefUnited States District Judge
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