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Saul

GEORGEB.,,

V.

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jan 02, 2020

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Plaintiff,

ANDREW M. SAUL,
COMMISSIONER OF SOCIAL

SECURITY!

Defendant.

NO: 1:18-CV-03212FVS

ORDER GRANTINGPLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT AND DENYING
DEFENDANT'SMOTION FOR
SUMMARY JUDGMENT

BEFORE THE COURT are the parties’ cross motions for summary

judgment. ECF Nos.@Qand B. This matter was submitted for consideration

without oral argumentThe Plaintiff is represented bgttorneyD. James Tree

tAndrew M. Saul is now the Commissioner of the Social Security

Administration. Accordingly, the Court substitutes Andrew M. Saul as the

Defendant and directs the Clerk to update the docket sBeeked. R. Civ. P.

25(d).
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TheDefendant is represented by Special Assistant United States Atidiciegel
Howard TheCourt has reviewed the administrative recte parties’ completed
briefing, and is fully informed. For the reasons discussed below;det
GRANTS Plaintiff's Motion for Summary Judgment, ECF N@&, handDENIES
Defendant’dViotion for Summary JudgmerECF No. b.
JURISDICTION

Plaintiff GeorgeB. filed for disability insurance benefits and supplemental
security incomen June 7, 2012alleging an onset date Oictober 5, 2011Tr.
180-92. Benefits were denied initiallgnd upon reconsideratior. 11619, 123
27. Plaintiff appeared for a hearing before an administrative law judge (“ALJ") (
July 8, 2014 Tr.34-69. Plaintiff was represented by counsel and testified at the
hearing.ld. TheALJ denied benef#, Tr. 1633,and the Appeals Council denied

review. Tr. 1-6. OnFebruary 17, 2017, the United States District Court for the

Eastern District of Washington granted the parties’ stipulated motion for remand,

and remanded the safor further proceedings. B97-508 OnApril 17, 2017
the Appeals Councitacatedhe ALJ’s finding, and remanded for further
administrative proceedings. A92-96. OnApril 5, 2018 Plaintiff appeared for

an additional hearing before the ALTr. 43481. At this hearing, Plaintiff

2 In the interest of protectinglaintiff's privacy, the Court will use Plaintiff's first

name and last initial, and, subsequently, Plaintiff's first name only, throughout this

decision.
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amended to a closed period of disability from the alleged onset date to January
2016, due to medical improvement and return to work. Tr. 414, @&7August
24, 2018 the ALJ denied benefits for the closed périd October 5, 2011 through
January 1, 2016Tr.411-33. The matter is now before this court pursuant to 42
U.S.C. 88 405(g), 1383(c)(3)

BACKGROUND

The facts of the case are set forth in the administrative hearing and

transcripts, the ALJ’s decision, and the briefs of Plaintiff and the Commissioner.

Only the most pertinent facts are summarized.here

Plaintiff was48years old at the time of thest hearing SeeTlr. 225. He
graduated fronmigh schoolndhastwo college degreeslr. 230, 472 At the first
hearing, Plaintiff testified that he lived by himself; and at the second hearing he
reported that he lived with his disabled motleard helped take care of hduring
the closed periadTr. 46, 444 Plaintiff has work history aaforeg firefighter,
logger, machinist, carpenter, landscapeoundskeepeassemblerchild monitor,
bouncer, material handlefr. 41-45, 471 At the time of the first hearing,
Plaintiff reported he volunteered at the local food bank. TrP&intiff testified
at the first hearinghat he stopped workings feet were swellingTr. £.

Plaintiff reportedthat he could notvork during the closed period because of
pain in his knees, lower back, and shouldgr. 461, 465 He testified that hbas

pain in his right shoulder when reaching “past 90 degrees,” he has to lie down
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or twice a day for up to 45 minutes, and he has “a problem with being able to s
with something for more than just 30 minutes or so.” Tr. 47,53, 61
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405(
limited; the Commissioner’s decision will be disturbed “only if it is not supportec
by subsantial evidence or is based on legal errdtifl v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevant evidence that a
reasonable mind might accept as adequate to support a conclusioat”.159
(quotation and citation omitted). Stated differently, substantial evidence equats
“more than a mere scintilla[,] but less than a preponderande(tjuotation and
citation omitted). In determining whether the standard has been satisfied, a
reviewing court must considéhe entire record as a whole rather than searching
for supporting evidence in isolatiomd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence in the record “is
susceptil® to more than one rational interpretation, [the court] must uphold the

ALJ’s findings if they are supported by inferences reasonably drawn from the

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢

court “may not reverse an ALJ’s decision on account of an error that is harmleg
Id. An error is harmless “where it is inconsequential to the [ALJ’s] ultimate

nondisability determination.’Id. at 1115 (quotation and citation omitted). The
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party appealing the ALJ’s deaisi generally bears the burden of establishing thaf
it washarmed. Shinseki v. Sander§56 U.S. 396, 4620 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant must be “unable to

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for araamiis period of not less than twelve
months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). Second, the claimant’s
impairment must be “of such severity that he is not only unable to do his previg
work][,] but cannot, considering his age, education, and work experience, enga
any other kind of substantial gainful work which exists in the national economy
42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B).

The Commissioner has established a-8tep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R. 88
404.1520(a)(4)(H(v), 416.920(a)(4)(F(v). At step one, the Commissioner
considers the claimant’s work activity. 20 C.F.R. 88 404.1520(a)(4)(i),
416.920(a)(4)(1). If the claimant is engaged in “substangadfgl activity,” the
Commissioner must find that the claimant is not disabled. 20 C.F.R. 88
404.1520(b), 416.920(b).

If the claimant is not engageéd substantial gainful activity, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of
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claimant’'s impairment. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ithelf
claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basark
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c),

416.920(c). If the claimant’s impairment does not satisfy this severity thresholg

however, the Commissioner must find that the claimant is not disabled. 20 C.R.

88 404.520(c), 416.920(c).

At step three, the Commissioner compares the claimant’s impairment to
severe impairments recognized by the Commissioner to be so severe as to pre
a person from engaging in substantial gainful activity. 20 C.F.R. 88
404.1520(a)(Xiii), 416.920(a)(4)(iii). If the impairment is as severe or more
severe than one of the enumerated impairments, the Commissioner must find {
claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d), 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed the
severity of the enumerated impairments, the Commissioner must pause to ass
the claimant’s “residual functional capacity.” Residual functional capacitZYRF
defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitations, 20 C.F.R. 88
404.1545(a)(1), 416.945(a)(1), is relevant to both the fourth and fifth steps of th
analysis.

At step four, the Commissioner considers whetheriaw of the claimant’s

RFC, the claimant is capable of performing work that he or she has performed |
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the past (past relevant work). 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4)(iV).

If the claimant is capable of performing past relevant work, theriiesioner

must find that the claimant is not disabled. 20 C.F.R. 88 404.1520(f), 416.920(f).

If the claimant is incapable of performing such work, the analysis proceeds to 3
five.

At step five, the Commissioner considers whether, in view ofltimant’s

RFC, the claimant is capable of performing other work in the national economy.

20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v). In making this determinatior
the Commissioner must also consider vocational factors such as the claimant’g
education and past work experience. 20 C.F.R. 88 404.1520(a)(4)(v),
416.920(a)(4)(v) If the claimant is capable of adjusting to other work, the
Commissioner must find that the claimant is not disabled. 20 C.F.R. 88
404.1520(g)(1), 416.920(g)(1). If tikkaimant is not capable of adjusting to other
work, analysis concludes with a finding that the claimant is disabled and is
therefore entitled to benefits. 20 C.F.R. 88 404.1520(g)(1), 416.920(g)(1).

The claimant bears the burden of proof at stepstooegh four. Tackett v.

Apfel 180 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to step fivé

=<
~

tep

age,

1%

the burden shifts to the Commissioner to establish that (1) the claimant is capable

of performing other work; and (2) such work “exists in sigaifithumbers in the
national economy.” 20 C.F.R. 88 404.1560(c)(2), 416.960(dB&jran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012)

ALJ’'S FINDINGS
ORDER ~7
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At step me, the ALJ foundhat Plaintiffdid not engage in substantial
gainful activity during the closed periodr.416. At step two, the ALJ founthat
Plaintiff has the following severe impairmendegenerative disc disease;
degenerative joint disease of the left knee; obesity; and visueitslelr. 417. At
step three, the ALJ found that Plaintiff does not have an impairment or
combination of impairments that nis@r medically equals the severity of a listed
impairment. Tr418 TheALJ thenfound that Plaintiff hatheRFC

to performlight work as defined in 20 CFR 404.156yand 416.96°H) in

so much as he can lift and carry ten pounds occasionally and less than te

pounds frequently; stand and walk for four hours combined; push and/or
with the left lower extremity, such as fibre operation of foot pedals,
occasionally; sit for two hours at a time, after which he needs usual and
customary breaks, but he can sit for a total of six hours in eight hour
workday; perform postural activities occasionally, except never climb
laddersyopes, or scaffolds; occasionally crouch [and] balance; occasiong

reach bilaterally overhead; visual acuity (near acuity) is frequent for geadin

and fine detailed work; and he must avoid concentrated exposure to
vibration and hazards, such as heights and dangerous moving machinery

Tr. 419 At step four, the ALJ found that Plaintif unable to perform any past
relevant work Tr.424. At step five, the ALJound that considering Plaintiff's
age, education, work experience, and RFC, thexpbs that exist in significant
numbers in the national economy that Plaird#hperform, includingcourier,
storage rental clerk, and office helpdir.425 On trat basis, the ALJ concluded
that Paintiff hasnotbeenunder a disability, as defined in the Social Security, Act
from October 5, 201,1through alleged closed period of January 1, 200164 26.

ISSUES
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Plaintiff seeks judicial review of the Commissioner’s final decision denying

him disability insurance benefits under Title Il of the Social Security Act and

supplemental security income benefits under Title XVI of the Social Security A¢

ECF No. D. Plaintiff raises the following issues for this Coanteview:
1. Whether the ALJ erred at step two;
2. Whether the ALJ properly considered the medical opinion evidence; and
3. Whether the ALJ properly considered Plaintiff's symptom claims.
DISCUSSION
A. Step Two
Plaintiff argues the ALJdeversibly erred b¥inding thathis right upper
extremitywas not a medically determinable impairment at step two. ECFNo. 1
at3-5. At step two, a claimant must establish that he or she suffers from a
medically determinable impairmengeeUkolov v. Barnhart420 F.3d 002,
10041005 (9th Cir. 2005)The claimant must prove the existerndée physical or
mental impairment by providing medical evidence consisting of signgtsyns,
and laboratory findings20 C.F.R. § 404.1508.991). “Under no circumstances
may the existence of an impairment be established on the basis of symptoms

alone.” S.S.R. 964p. Thus in general;regardless of how many symptoms an

individual alleges, or how genuine the individual's complaints may appear to be

the existence of a medicallytdeminable physical or mental impairment cannot be

established in the absence of objective medical abnormalities, i.e., medical sig

and laboratory findings.’ld.
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Here, the ALJ found tha&laintiff “also complained of right shoulder pain,
but the objective clinical evidence did not reveal any abnormalities in the shoul
that would qualify as a medically determinable impairmieifit. 417. In support
of this finding, the ALJ noted that (1) in May 2013 Plaintiff had decreased stren
of 4/5 in the right upper extremity, but “no imaging was taken at this time to
confirm the presence of an impairment in the shoulder”; and (2) right shoulder ]
rays form February 2015 show “a possible old injury with mild widening of
acromioclavicular joint,” and this “possible’ old injury, without more clinical
verification, is insufficient to establish a medically determinable impairment.” T,
417-18 (citingTr. 32224, 653, 718 The ALJ also found Platiff “made very
infrequent complaints of right shoulder pain” between May 2013 and March 20
and “did not seek emergency evaluation for his right shoulder until over a year
after the end of the closed period.” Tr. 418.

Plaintiff argues thé\LJ erred in findinghis right upper extremity
impairmentwas not a medically determinable impairment. ECF No. 1€6at 3
The Court agreeskirst, contraryto the ALJ’s finding, theéecord contains
consistent reports by Plaintiff ohgoingupper extremitypainacrosshe relevant
adjudicatory period.Tr. 322, 344, 355%6, 360, 36539192, 39899, 642, 6534,
84041, 850, 864, 872, 878That said, as noted above, in order to find an
impairment medically determinable, there musbbjectivemedical evidace
aside from Plaintiff's subjective claims, including: (1) medical sighsewn by

medically acceptable clinical diagnostic techniques” that are “shown by observ
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facts that can be medically described and evaluated,” and (2) laboratory finding
“shown by the use of medically acceptable laboratory diagnostic techriidifes
C.F.R. §404.15081991) 404.1528 (2006)Here, the ALJ found the-says of
Plaintiff's right shoulder showing a mild widening of acromioclavicular joint wag
“Insufficient to establish a medically determinable impairment” due to the lack g
“clinical verification.” Tr. 418 Howeveras noted by Plaintiff, the record before
the ALJ included extensivdinical evidenceof upper right extremity impairment
that wasnot consdered by the ALJ at step twagcluding: decreased right upper
extremity strength, decreased shoulder range of motion and rotation, and
tenderness. Tr. 324, 332, 358, 3886, 394, 402, 6484, 652, 653 (noting
possible rotator cuff tear), 66847, 854,862, 870, 874, 880.

Finally, the ALJcorrectly notd that Plaintiff sought treatment for his right
shoulder in April 2017, “over a year after the end of the closed period,” and wa
diagnosed with a right shoulder tear in May 20Tv. 418 (citing Tr663, 676,

725); see Carmicklg533 F.3d at 1165 yalene from outside relevant period is of
limited relevanck However, this evidence does not negate the substantial clinig
evidence, as discussed in de&dibve, of upper right extremity impairment during
the relevant period. For all of these reastmsCourt finds the ALJ erred in
considering whether Plaintiff's claimed right upper extremity impairment was a
medically determinable impairment at step two.

Defendanbriefly argues that even if the Court finds the ALJ erred at step

two, any error is harmgsbecause the ALJ accounted for any upper extremity
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impairment by limiting Plaintiff to occasionhbllateraloverhead reaching in the
assessed RECECF No. b at 18(citing Tr. 418) An error is harmless if “there
remains substantial evidence supportimg ALJ's decision and the erfaloes not
negate the validity of the ALJ's ultimate conclusiboriMolina v. Astrue674 F.3d
1104, 1115 (9th Cir. 2012y@otingBatson v. Comm'r of Soc. Sec. Admi3iH9
F.3d 1190, 1197 (9th Cir. 2004)Thus, if a claimant prevails at stepa and the
ALJ considers all impairmentsregardless of severiyin the subsequent steps,
an ALJ's failure to consider an impairment “severe” is harmi8sglLewis v.
Astrue 498 F.3d 909, 911 (9th Cir. 2007MHere Plaintiff prevailed at step two;

and Defendant generalbpntendshat the ALJ “discussed [Plaintiff's] right

shoulder pain allegation,” and “accounted for [Plaintiff's] testimony on the matte

by restricting him fom overhead reachirfig ECF No. b at 1718 (citing Tr.418).
However, the Court’s review of the record indicates that the ALJ did not
consider the effects éflaintiff's claimed right upper extremity impairmeandin
factdid not considemost of themedical recordghatevaluatecr treated
Plaintiff’'s upper extremity painas cited extensively abo\et,any ofthe
subsequent steps of the sequential evaluataelr. 42024; Hill v. Astrue 698
F.3d 1153, 1161 (9th Cir. 201@xclusion of asevere impairment may result in a
“residual functional capacity determination [that is] incomplete, flawed, and not
supported by substantial evidence in the rechrd\s noted by Plaintiff, the ALJ’s
error in considering whether his right upper extremiis a medically

determinable impairment “is particularly erroneous because the B$@Goh

ORDER ~12
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manipulative limitations besides a reduction in overhead reachihegpite
treating physician Dr. Crank’s opinion that Plaintiff's “right shoulder impairment
aloneresulted in an inability to perform most basic work activities, including
handling and reaching.” ECF No. 10 at 4 (citing Tr. 333, 419)s is
distinguishable froncases in which the ALJ discussed limitations arising from ar
Impairment with specificit atsubsequerdtages of the sequential analysis, despit
not finding an impairment severe at step tee Lewis v. Astrué98 F.3d 909,
911 (9th Cir. 2007}holding that ALJ’s failure to list lintiff's bursitis as a severe
impairment at step two wédmrmless where AlLdpecifically discussed bursitis and
its effects when identifying the basis for limitations in the RFC;amsidered
limitations caused blgursitisat step four.

Thus, he ALJ's error irconsideringvhetherPlaintiff's right upper atremity
impairmentwasmedically determinablampairment at step twavas not harmless.
This case must be remanded in order to determine whether Plaiigfift' spper

extremityis a medically determinable impairment, and, if sadnsiderany

3 The RFC limited Plaintiff to‘occasiondly reach[ing] bilaterally overhead”;
however, the Court ignable to discern substantial evidence in the ALJ’s decisio
to supporthislimitation. Regardless, as indicated herein, the RFC shall be
reassessed on remand after reconsidering the step two findings, and the subse

steps in the sequential evaluatio
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credible limitations arising out of Plaintiffgght upper extremitympairmentat all
subsequent steps in the sequential evaluation

B. Additional Assignments of Errar

Plaintiff additiorally argueghatthe ALJimproperly rejected the medical
opinions of DrJeremiah Cranknd Dr. Mary Pelliceimproperly rejected a
“DSHS disability benefits approvalgndimproperly considered Plaintiff's
symptom claims ECF No. b at5-20; Tr. 420-24. However, the ALJ's error at
steptwo requires remand for proper consideration of Plaintiféslically
determinablempairments and to reconsider each of the remaining steps in the
five-step sequential evaluation, incorporating any additional impairments and w
limitations possibly caused by Plaintif€gimedright upper extremity
impairment As the ALJ's error at steprd impacts all aspects of the ALJ's
decision, the ALJ is instructed to reweigh the medical opinion evidence of reco
reconsider Plaintiff’'s symptom clain@ndreevaluate Plaintiff&FC.

REMEDY

The decision whether t@mandfor further proceedings or reverse and
award benefits is within the discretion of the district codtAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989). An immediate award of benefits is appropri
where “no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly developé&atyieyv. Sec'y of Health &
Human Servs859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay caused L

remandwould be “unduly burdensome[.JTerry v. Sullivan903 F.2d 1273, 1280
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(9th Cir. 1990)see alsdsarrison v. Colvin 759 F.3d 995, 1021 (noting tre
district court may abuse its discretion not to remand for benefits when all of the
conditions are met). This policy is based on the “need to expedite disability
claims.” Varney 859 F.2d at 1401. But where there are outstanding issues tha
must beresolved before a determination can be made, and it is not clear from tf
record that the ALJ would be required to find a claimant disabled if all the
evidence were properly evaluateeimands appropriate.SeeBenecke v.

Barnhart 379 F.3d 587, 5996 (9th Cir. 2004)Harman v. Apfel211 F.3d 1172,
117980 (9th Cir. 2000).

The Court finds that further administrative proceedings are approp8ate.
Treichler v. Comm'r of Soc. Sec. Admitv’5 F.3d 1090, 11634 (9th Cir. 2014)
(remandfor benefits is not appropriate when further administrative proceedings
would serve a useful purpose). Here, the Atréd at step two, which calls into
guestion whether the assessed RFC, and resulting hypothetical propounded to
vocational expert, are supported by substantial evidence. “Where,” as here s'th
conflicting evidence, and not all essential factual issues have been resolved, a
remandfor an award of benefits is inappropriatd.teichler, 775 F.3d at 1101.
Instead, the Couremandshis case for further proceedings. f@mandthe ALJ
should reconsiddhe step two finding. The ALJ should also reconsidemedical
opinionevidence and provide legally sufficient reasons for evaluating the opinio
supported by substantial evidence. If necessary, the ALJ should order additior

consultative examinations and, if appropriate, take additional testimonyafrom
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medical expert. Finally, the ALJ shouleconsidePlaintiff’'s symptom claimsthe
remaining steps in the sequential analysiassess Plaintiff's RFC and, if necessa
take additional testimony from a vocational expert which includes all of the
limitations credited by the ALJ
ACCORDINGLY, IT IS ORDERED:
1. Plaintiff’'s Motion for Summary Judgment, ECF N@®, is GRANTED,
and the matter REMANDED to the Commissioner for additional
proceedings consistent with this Order
2. Defendant’s Motion for Summary Judgment, ECF Ng.i4aDENIED.
3. Application for attorney fees may be filed by separate motion.
The District Court Clerk is directed to enter this Order and provide copieg
counsel. Judgment shall be entered for Plaintiff and the file sh@ILOGSED.
DATED January 2, 2020
s/Fred Van Sickle

Fred Van Sickle
SeniorUnited States District Judge
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