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UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON
ALBERTO C.V, No. 1:19-CV-03208 SAB

Plaintiff,

V. ORDER GRANTING
COMMISSIONER OF SOCIAL PLAINTIFF 'S MOTION FOR
SECURITY ADMINISTRATION, SUMMARY JUDGMENT;

Defendant. DENYING DEFEND ANT'’S

CROSS-MOTION FOR
SUMMARY JUDGMENT
Before the Court are Plaintiff¥lotion for Summary Judgment, ECF No

10, and Defendant’'€rossMotion for Summary Judgment, ECF Nid.. The
motions were heard without oral argument. Plaimiffepesentedy Nicholas
Jordan andDefendant is represented by Assistanitedd States Attorneyimothy
Durkin and Speciafssistant United States Attorney Jamala Edwards

For the reasons set forth below, the CguaintsPlaintiff’'s motion denies
Deferdants motion, reverss the administrative law judge (“Alldecision
denying disability benefitsand remands the cafge the immediate caldation
and award of benefits.

Jurisdiction

On OctobeR8, 2015 Plaintiff filed aTitle Il application fordisabiity
insurance benefit®laintiff alleges an onset date of February 24, 2014

Plairtiff's application was denied initiallgnd on reconsideratio®n

October 23, 201, Plaintiff appeared and testified at a hearing heMakima,
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Washington beforan ALJ. Kim Mullinax also participated as a vocational expert.

Plaintiff was representday Nicholas D. Jordan

The ALJ issued a decision &y 22, 2018finding that Plaintiff was not
disabled Plaintiff timely requested review by the Appeals Council, wiietied
the request oduly 24, 2019The AppealLouncil’s denial of review makes the
ALJ’s decision the final decision of the Commissioner.

Plaintiff filed a timely appeal with the UnitedeBsDistrict Court for the
Eastern District of Washington &epember 9, 209. The matter is before this
Court inder42 U.S.C. § 405(g).

Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in
substatial gainful activity by reason of any medically determinable physical (
mental impairment which can be expefde result in death or which has lasted
can be expected to last for a continuous period of not less than twaivesi
42 U.S.C. § 1382a()(3)(A). A claimant shall be determined to be under a
disability only if hisimpairments are of such severibhatthe claimant is not only
unable to ddnis previous work, but cannot, considering claimant’'s age, edugs
and work experiences, engageairy other sbstantial gainful work which exists
in the national eanomy. 42 U.S.C. 8382c(a)(3)(B).

The Commis®ner has established a frgtep sequential evaluation proce
for determining whether a person is disabled. 20 C.FA/R6302(a)@); Bowen v.
Yuckert 482 U.S. 137, 14@2 (1987).

Ste 1: Is the claimant engaged in substantiatfghactivities? 20 C.F.R.
8404.1520(b)Substantial gainful activity is work done for pay and requires
compensation above tisgatutory mininom. Id.; Keyes v. Sullivan894 F.2d 1053

1057 (9th Cir. 1990) fithe claimant is engaged in substantial aitjoenefits are

denied.20 C.F.R. $404.1520(b) If heis not, the ALJoroceeds to step two.

I
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Step 2: Does the claimanave a medially-severe impairment or
combination of impairmen®20 C.F.R. 804.152@c). If the claimant does not
have a severe impairment or combination of impairments, the disability clain

denied. A severe impairment is one tlasted ormust be expected to last for at

least 12 months andust be proven through objective medical evideB6eC.F.R.

§404.1509 If the impairment is severe, the evaluation proceeds to the third |

Step 3: Does the claimasimpairment meet or equal one of the listed
impairments acknowledged by the Commissioner to be so severprasltme
substantial gainful activity? 20 C.F.R484.152@d); 20 C.F.R. 8§ 404 Subpt. P.
App. 1. If the impairment meets equalone of the listed impairments, the
claimant is conclusively presumed to be disabligd!f the imparment is not ong
conclusively presumed to be disabling, the evaluation proceeds to the fourth

Before considering Step 4, the ALJ musstfidetermie the claimant’s
residual functional capacity. 20FCR. 8404.152(@e). An individual’s regdual
functional capacity isik ability to do physical and mental work activities on a
sustained basis despite limitations frormimpairments.

Step 4:Does thempairment prevent the claimant from performing wioek
has performed in the past? 20 C.F.R08.152(f). If the claimant is able to
performhis previous work, he is not disabldd. If the claimant cannot perform
this work, the evaluation proceeds he ffifth and final step.

Step 5: Is the claimant abto perform other work in theational economy
in view of hisage, education, and work experience? 20 C.FAR481520g).

The initial burden of proof rests upon the claimant to establisime facie
case of entitlement to disability benefitackettv. Apfe] 180 F.3d 1094, 1098
(9th Cir. 1999). Tts burden is met once a claimant establishes that a physica
mental impairment prevenksm from engaging irhis previous occupationd. At
step five the burden shifts to the Commissioner to show thattaimant can

perform other substantial gainfadtivity. Id.
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Standard of Review
The Commissioner’s determination will be set aside only when the AL
findings are based on legal error og aot supprted by substantial evidence in
the record as a wha Matney v. Sullivan981 F.2d 1016, 1018 (9@ir. 1992)

(citing 42U.S.C. 8§ 405(g)). Substantial evidence is “more than a mere scinti

Richardson v. Peralegl02 U.S. 389, 401 (1971)yb‘less tlan a preponderance.

Sorenson v. Weinberges14 F.21 1112, 1119 n.10 (9th Cir. 1975). Substantial
evidence is “such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioRithardson402 U.S. at 401. The Courtust

uphold the ALJ’s denial of benefits if the evidence is susceptible to more than one

rational interpretatio, one of which supports the decision of the administrativs
law judge.Batson v. Barnhart359 F.3d 1190, 1193 (9th Cir. 2004). The Cour
reviews the entie recordJones v. Heckler760 F.2d 993, 995 (9th Cir. 1985l.
the evidence can support eithetamme, the court may not substitute its judgm
for that of the ALJ."Matney 981 F.2d at 1019.

A decision supported by substantial evidewilebe setaside if the proper
legal standards were not applied in weighing the evidence and making the
decisionBrawner v. Secr’y of Health & Human Sen&39 F.2d 432, 433 (9th
Cir. 1988). An ALJ is allowed “inconsequential” errors as long as they are
Immaterialto the ultim&e nondisability determinatiostoutv. Comnir, Soc. Sec
Admin, 454 F.3d 1050, 1058th Cir. 2006).

Statement of Facts

The facts have been presented in the administrative transice#®LJ’s
decision and the briefs to thiSourt; onlythe most relevant facts asemmarized
here. At the timeof the hearing, Defendant was 43 years old. He attended sq
through the & grade inMexico. He cannot read or speak Ersjii

In 2011, Plaintiff fell off a ladder while picking pears anplired his left

side He injured his left neck, shoulddrip and kee. Hehad abrasionswelling
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and lacerationsn his left sidebecauséheladderfell on tgp of him. He hax-
raysof his left kneebutno MRI. Washington State Departmentlaibor&
Industriexclosed the claim i2011 He continued to workalthough hideft knee
still bothered himHe theninjured hisright kneeat work inlate April 2013.He
was pwhing a carloaded withproducts The whel of the cart got aught on
somethingcausinghis knee to collide with the caAn x-ray of hiskneewas
dore, but there was no detectable abnormality. He was sent to ahtysiapy.
By June2013 his knee was getting worse rather than improving andRhwas
conduced. He was diagnosed with right knee impagtry, resulting in
microfracture and extensive bone swelling and fluid collections. He was plac
work restrictions, with oasional standingndwalking for only 1 to 3 houra
day. Plaintif’ s pan escalated with his return to work, so he was given a brac
was kept off from work. He continued to complairpopping and pain in is
right knee.

In August2013, he was released to sedentary work fomooeth Plaintiff
continued to partigate in physidaherapy.By October 2013, Rintiff was
walking without the use of crutches or anyet device and the swelling was
much reduced. id active range ahotionas normalalthough Plaintiff was still
complaining of pain in his right knee.

In November2013,Plaintiff saw Dr.Seltzer AR 616. Hehad a limping gaj
could not stand on &ireek or toesand was not asked to perform a scuetause
it was too painful for him. Dr. Selzer reviewed &I and did not find any
evidence of ligament detachntebutthought thee may bepossible edema in th
marrow and possible berbruise. There wen® obvious sigis of detachment or
chondral surfaces or loose bodies within the jditet.noticedmild effusion and
swelling. He recommended a follewp MRI of theright knee

An MRI scanwas conducteth Decembe013 which was comared to

the onedone in Jun2013 AR 614.1t showed a fulithickness cartilagdefect
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alongthe melial femoral condyle at the site of bone marrow edema and a
subchodral s¢erosis and cartilageregularity, with prominent bone marrow
edemaDr. SelzerconcludedPlaintiff' s condition hadvorseredand he was
referred to an orthopkc dodor.

Dr. Greenwal performed a right knee artdscopy, arthroscopic removal
loose bodies, arthroscopic synovectomy, arthrosaomoofractureand
chondroplasty of medial femoral condydad open arthrotomy with cartilage
allogrdt on February 24, 2014r. Greenwald continued to see Plaintdf
follow-up careln June2014, he noted that Plaintiff had no immpement fom the
surgery on his right kne&R 304.In September 2014Plaintiff receivedthree
Synvisc injectiors in his right knedecause heas still in pain. He was walking
uncomfortably andery stiffly with assistance from a cane. AR 30Gv¥October
2014 ,Plaintiff reported his knee pain had improved, but he contitmbave
episodes of intermittent swelling if hestdtoo long. AR 313Dr. Greenwald
indicated that hdid not believePlaintiff would be able to return to his job as hi
knee enduranoeas limited AR 313.

In September 2014Dr. Hopp anorthopedistexamned Plaintiff because
Plaintiff wascomplainingof pain in his left knee. He opined that, on a more
probable thn not basis, BIntiff’s left knee was jured when he fell in 2011 ang
that it had been aggravated by forced ovefabawing his rightknee problems.
AR 640. H2 recommended reopening Plaingft. & | claim for the ladder injury.

Plairtiff was evaluated by Dr. Schmick and Bossierin Decemier 2014
AR 324. Plaintiff completed a syptom diagram and rda markings over the

anterior angposteriorsurfaces of both knees. Hepdained hatthe marks indicate

sharp pain when he walks, and teametime®ven at rest, he will experience
throbbing pain in his knees. AR 325. Dchnick and Fossiadiagnosed a right
knee sprain, right knee chondromalacia, right knee tendinitis, and right kneg

postraumatic arthritis. Dr. Schick and Dr. Fossier weresked if Paintiff’s left
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knee pain or strain was causally related to the April 30, 2Qa/. They
indicatedthey did not believe that ttadlegedoveruseof the left knee was cause
by the right knee injuryThey noted thaPlaintiff’s right kne evidenced 49%
lower extremityimpairment.They indicated tha®laintiff couldsit for sixhours
andstand and wik for two hoursat one timeAR 645.

In January2015,ARNP Clark releasePlaintiff to two jobs, with
modifications that henusthawe siting breaks every two hours, and as needed
when standing or walking, on a panent basis.

Dr. Greenwald sawlaintiff in April 2015 for his right kree AR 315. At
that time Plaintiff réed the pain severity as a8t of 1Q Plaintiff reported that
his pain was aggravated by climbing and descendaig snovement, sitting,
walking, and standing. He exgenceddecreased mobility, difficulty initiating
deep, joint €nderness, limping, nocturnal pain, numbness and swelg.
explained that the pain radiat@s the back of his leg, he has back pain, and
numbness in the entire froof his right leg. He was limpg when he walled He
reported the right legpains hd been getting worse in the last yeddr. Greeawald
diagnosed arthritis knee, posttraumatie.assessed Plaintif symptoms to be
due to a thoracic or labosacral neuritisHe believel that Plaintiff s residual kneq
painand swelling were going to persiste noted Plaintiff had numbness
involving the leftkneeon the font of his leg, with sciatic irritation on the hg
causing limping.

AnotherMRI wasdore in June 208. AR 479. Irreqularity in the articular
cartilage of the medial femoral condyle was seen. There was still some mini
underlying edema in the medial femoral condiAaintiff reported pain irboth
knees.

An MRI scan of Plaintiffs left knee was dona September 2013t was
reported to be negativelis treatment provider stated th@tairtiff was unable to

return tohis job due to his injury.
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On SeptembeRl, 2015Dr. Sdtzerwroteto the Board of Industrial
Insurance Appeals stating that he could find no objective evidendel#natiff
had sustained an injury and aggravationisddft knee. AR 479.

Plaintiff saw Dr. Lindstrom in Novemb&015. He complaired of @in in
both kneesHe reportedthat his left great toe goes nun@n November 10, 2015
an ARNP fromYakima Waker Care stated th&iaintiff was at maximum
medical impovement and it was okay to close the claim related to Plastifht
knee. Hewas seen idanuary 2016-e stated he continued to have pain and
difficulty walking with his rightknee. H limped, favoring his righknee.

Plaintiff's originalclaim as aresult offalling off the laddein 2011 was
reopend afterhe was diagnosed withternal derangenm of his left knee and a
labral tear in his left hip.

In March2016,a medical evaluation was conductadDr. Thomas Gritza
Orthopedist. AR 469At tha time, Paintiff complained of biteal anteriorknee
pain and numbnesnthe left sideHe described the pain as burning, stabbing
aching.He reported that with regard to his right knee, when he gets up in the
morning, he notices some crepituspoppingin his right knee. Atheday goes
on, his right knee pain worsera)d the right knee swells. Hises a canand
limps becausdnis right knee hurts. He also indicated that when he does a lot
walking, it seers like his right knee locks up.

With regard to the left knee, Plaintiff indicated tha pain is primarily on

and

of

the lateral side of the left femoral condyle, and also his left patellar tendon. He

states his left knee swells a litt@/hile he has pain, he does not limp on the left

side. He eportedthat he haslifficulty climbing and descending stairs.

Upon examinationboth his righ and left kneesppeared slighyl swollen
and he siod with both knees slightly flexed. He walked withasymmetric gain,
limping on the right. He was unabtewalk on his tiptoes du® painand

declined to walk on his heels, explaining that to daaonsed needldike
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sensdbn on the right sideHe could not perform a deep knee bend or squat af

would not jag in placeHe could not perform a simulatexitting naneuver.

His range of motion of the right knee was 0 degrees to 130 degrees of

flexion. Range of motion of the left knee wasl@grees to 110 deggs which is
marginally normal, given thdtl0 degrees is the cutoff for knee impairment.
When theanterior angosteriordrawer sigs were done, an audible or palpablg
click or pop emittedrfom his right knee. He stated thlis audible cepitus was
followed by significant painHe reported that it felt like something was moving
inside. Anterior angbosteriordrawer signs were negative in the left kriee.
Gritzarecommended that Plaintiff be seen by Dr. Greenwarld feezond look
arthroscopic prceduredecausehe cartilage matrix implant may be Ilseor may
have a loose flap or mobile compert thatis causing the aking and popping.
He noted that at the time the procedure was completed it wasleog$' cutting
edge’ but it has nev essentially vanished from thetloopedic surgical
armamentarium as an wtessful procedurén hisAddendumpr. Gritzka
noted that standing-pays of Plaintiffs right knee show slight narrowing of the
medial compartment of the right knee, which is consistent with a partial failu
the cartilage restoration procedufdr 509.

Dr. Gritzk testedPlaintiff’ sleft hip, whichcausedower back and posterio
hip area pairmndproduced pain on the lateral aspecP@intiff’s left kneeDr.
Gritzkaconcluded that Plaintiff had efemoracetabular impingement syndrom
or an internal derangement of the left kned @ossibly left hip.

In April 2016, a lumbar MRI scamas completedt demongrated a
bulging disk at L4L5 combining with facet arthrosis. It also showed a 1.1 cm
ovoid mass in the L4 vertebral body of indeteraie nature.

Dr. Greenwadl saw Plaitiff in June 2016. Athat time Plaintiff had
numbness on both sides of kisee bilateral tenderness, and pabr. Greenwald
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indicated thahis hip joint exam was completely benign and he recommende
conservative care for his back.

In July 2016 Dr. Grizgkaupdatedo his evaluation. AR663He continued to
believe thaPlaintiff could rot perform his job as a gel ater/painter duto the
internal derangements of bdils kneesand his left hip and back pain.

Plaintiff continued to have left hip paandpain in hs ba& and saw Dr.
Hansen in December 2018R 678. He continued to walkvith a limp andhave
difficulty going up and down stairs and hil4e reported that pain medicineddi
not help muchand sometimes not at all.

In February2017, Dr. Lynch examined Plaintiff and diagnosed a possik
labral tearand suggested hip arthroscopyr 682.Plaintiff had surgery on his le
hipin May 20T including adiagnosticarthroscopy, debridement of the labrairt
and a limited arthroscopic synovectomytlod left hp. Dr. Lynchconcluded that
both the lumbar anigft hip abnormalitiesvereconsistat with a fall onto the left
side and eithecould caus¢hereferred pain to the left kneBlaintiff began
physical theapy in June 2017.

Plaintiff went to tle emergencyoomin July 2017complainng of chronic
right knee painHe stated that it felike somethingvas moving arouncside the
joint. He had full range omotion, and n@ppreiable swellingHe was advised
that his symptoms may be relatedtysicaltherapy and increased use of the
knee.He al® hadx-rays of his right knee anddiilmages of his right knee
revealed nadentifiable acute osseous injurysgnificart arthritic changes.

Notably, Plaintiff was seen at the Yakima Worker Care PluhGnthly
from SeptembeR014 toAugust2017. He consistently stated that hedyaain and
difficulty walking with his rightknee.He also complained of back pain and left
knee painHe limped, favoring his right kneéle consistently hadeduced range
of mation and swelling. ARI02-426, 445462, 699746, 705-746. Plaintiff's

treament providersconsistentlyrecognizedcemployment restriction$hat

ORDER GRANTING PLAINTIF F'S MOTION FOR SUMMARY
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prevented Plaintiff from returning to full employmeRtaintiff has not rettnedto
work full time since his injury in 2013.

His last Activity Prescription Form in the record was completed in Aug
2017.AR 746. Plaintiff was not released to work at that timehBi@ significant
restrictionsjncluding seldom (& hours)stand/walk climb stairs, bend/stoop,
and sgat/kneelHe wasnever toperfam work from ladder, climb a ladder or
crawl.

The ALJ’s Findings

The ALJ found that Plaintiff met the insured stateguirement®f the
Social Security Act througBeptember 30, 2018R 17.

At stepone, the ALJ found RIntiff has not engaged substantial gainful
activity sinceFebruary 2, 2014 AR 18.

At step two, the ALJ found Plaintiff has the following severe impairmel
right knee posttraumatic arthritis with chrondromalacia; tendinittaspost
surgery; obesity; lumbar spine facetherosis;left hip mild synovitis; and labral
tear statugpost surgeryAR 18.

At step three, the ALJ fouridlaintiff’'s impairments or combination of
impairments do naneet or medically equalny Listing AR 21.

The ALJconcludedPlaintiff has the reidual functional capacity toerform
light work as defined in 20 CFR 404.1567(b) except thahitacan stand or
walk for 4 hours out of 8 hours; sit for 6 hours ou8difours; occasionally climb
ramps ad stairs; acasionally climb ladders, ropes, and scaffolds, frequently
balance and stoop; casonally knee) crouch and crawl; and he must avoid
concentrated exposure to extreme cold, wetness, vibratiomeaaards,sch as

moving machinery andnprotet¢ed heights. AR 22.
At step four, the ALJ foundhat Plaintiffis unable to performany

past relevant workAR 29,

At step five, the ALJ found Plaintiff was tdisabled on the basisat he
ORDER GRANTING PLAINTIF F'S MOTION FOR SUMMARY

JUDGMENT; DENYING DEFEND ANT’S CROSSMOTION FOR
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could perform other work whh exists in significant numberstime nationh
economy, including positiormichasassenbler, production; cashier Il, and
storage facility rental clertAR 32.
Issues for Revew

1. Whether the ALproperlyassessedl&ntiff’s statements concerning the

intensity, persistence and linmg effects of his symtoms?
2. Whether the ALproperly assessed the opinions of Plairgiffeating and

examining doctors?
3. Whether the ALJ properly determined Plaingffesidual functional

capacity?

Discussion

1. Whether théALJ properly assessedathtiff’'s concerning the
intensity, persistencand limiing effects of his sypom®

The ALJ found that while Plaintiff medically determinable impairments
could reasonaklbe expected to causiee alleged symptom#laintiff’s
statements conceimy theintensity, persistence and limiting effectsloése

symptomswerenot entirely consistent with theeadical evidence and other

evidence in theecord Secifically,the ALJ notedthat Plaintiffs treatment notes

in therecord do nosustain Plaintf’s alegations of disalohg pain and limitation.
The ALJ concluded that while Plaintiff experiences some level of pain and
limitations, it is only to the exténlescribed in the residual functional capacity
(RFC).

Plaintiff argueghe ALJ failed to provide sgific, clear and convincing
reasons for rejecting his symptdaaestimony Plaintiff argues that it is not enoug
for the ALJ to opine that his medical records do not support the level of limit:
arisingfrom hisimpairmentsHe maintaindis stated dayl activities and
treatment historgorroborate s testimony regarding the intensity of his

symptoms. For example, kestifiedthat heis unable to attendhairchbecauséde

ORDER GRANTING PLAINTIF F'S MOTION FOR SUMMARY
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cannot sit stationary for very long without naeglto stretch through the service
He needs to lay down to ease the pain in lpshdlift his leg up while sitting to
relieve the pain in hisght kree.

An ALJ engages in a twetep analysis to determine whether to discoun
claimant’s testimonyegarding subjective symptoms. SS&3p, 207 WL
5180304 At Step1l, the ALJ determrmes whetherhie claimant has a medically
determinable impairmeriMDI) that couldreasonablye expected to produce th
individual' s aleged symptomdd. At Step 2, the AL&valuates the intensity ang
persstence of an individuad symptoms such as pain and detersiihe extehto
which an individudls symptoms limit his or her ability to perform werklated
activities Id. In consdering the intensity, psistenceandlimiting effects of an
individual' s symptoms, the ALJ examines the entiase record, including the
objective medical evidencthe claimatis staements about the intensity,
persistence, and limiting effects of symptoms, statements and other informa
providedby medicalsources and othg@ersons and any other relevant evice in
theclaimants case recordd.

If the claimant meets the firstepand there is no evidence of malingerin
“the ALJ can only reject the claimant’s testimony about theritg of the
symptoms if [the ALJ] gies ‘specific, clear, andavincing reasons’ fathe
rejection.”Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (citations
omitted).General findings are insufficient; rather, the ALJ must identify what
symptomclaims are being discounted and wkatdence undermines thedaims
Id. (quotingLeger v. Chatey 81 E3d 821, 834 (9th Cir. 1995)Thomas v.
Barnhart 278 F.3d 947, 958 (9th Cir. 2002) (requiring the ALJ to sufficiently
explain why it discounted dlaart’s symptom claims). “The clear and convinci
[evidence] standard is the most dawling required in Social Security cases.
Garrisonv. Colvin, 759 E3d 995,1015(%th Cir. 2014 (quotingMoore v.

Comm’r of Soc. Sec. Admi278 F.3d 920, (9th Cir. 202)).

ORDER GRANTING PLAINTIF F'S MOTION FOR SUMMARY
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Factors to be cordered inevaluation the intensity, persistence, and
limiting effects of a claimant’sysnptoms includel) daily activities;2) the
location, duration, frequency, and intensity of pain or other sympt@nfactors
that precipitateind aggravate the symptemd) the type, dosage, effectiveness,
and side effects of any medication an individaies or has taken to alleviate
pain or other symptoms$) treatment, other than medication, an individual
receives or has received for reladfpain or other symptom§) any measures
other than treatment an individual uses orumsesl to relieve paiar other
symptoms (e.g., lying flat on his or her back, standing for 15 to 20 minutes &g
hour, or sleeping on a board); andany other faabrs concerning an indidual’s
functional limitations and restrictions due to pain or oenptomsSSR163p,
2017 WL 5180304 20 C.F.R. § 404.1529(c)(3)

Daily activities may be grounds fan adverse credibility finding if (1)

Plaintiff's activitiescontadict his other testimony, ¢2) Plaintiff “is able to

very

spend a substantial part a§lday engaged in pursuits involving the performangce

of physical functions that are transferable to a work setti@grv. Astrue 495
F.3d 635639 (9th Cir. 2007)(citing Fair v. Bowen 885 F.2db97, 603 (9th Cir.
1989))

The ALJ discounted Plaintiff'statementssnot beingentirely consisten
with the medical evidencandother evidencén therecordand also statetthe
evidence camot befully reconciled with the level of pain and limiting ette of
the impairmentshatPlaintiff hasalleged In making those conchions, however,
the ALJ simply reviewed the evidence in trecordbut never iéntified any
inconsistencies or how the evidence cannatbenciledwith Plaintiff’ s pain
level. If the ALJ had dived deeper into the medical recotbe ALJ would have
noteda failed medical procedurBr. Greenwdd attempted to regrow cartilagn
Plaintiff s knee, a prockire that DrGritzkaindicated was n@ no longe used.

Dr. Gritzkarecommendedhat additional surgery may be neededorrect
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Plaintiff’s right kneebut this was never don&lotaldy, the ALJ fails to mention
or address this failed medical procedanel fails to addresshether thidailed
medical praedurecan account for Plaintif§ debilitating pain.

No medical provider evendicated that Plaintiffivas not suffering pain in
his right kneeRather, the record is fairly consistent thdten Plaintiff went to his
monthly appointments at the Workerar€ he had pain, swelling, lited range
of motion, and he walked with a limp. The ALJ must do more than sttte th
Plaintiff s symptoms are néentirely consisteritwith the medical evidence and
other evidence in theecord.SSR 163Pinstructsthat”it is notsufficient for our
adjudcators to make a single, conclusory statement thatindividuals
statementabout his or her symptoms have been considerethat“the

statemerd &out the individudk symptoms are (or are not) supported or

consisteh... Thedeterminatioror decisiormust contain specific reasons for the

weight given to the individuad symptoms, be consemt with and supported by
the evidence, and be clearly articulated so the individual and any subseque
review can assess how the adjudicator evatutte individal's symptoms.
2017 WL 5180304. Here, the ALJ did not ideptivhich symptomsare not
supported by the record. Plaintiff has right knee pain and limited range of m
left knee pain and limitedange of motionleft hip paininjury and back pain.
Simply identifyingandsummarizinghe medical recordss the ALJ did in this
case, does not providlee necessary specifitear and convicing reasons for
discountingPlaintiff’s symptoms.

Defendans arguments tht the ALJ properly found Plaintiffs subjetve
allegations of total disalify not persuasives not supported by the Alsldecisior]
Defendantssertshe ALJ found Plaintiffs allegations were inconsistent with tl
evidene showingthat with treatment he had oedrimprovement in both
physicaland mental functioningeiting o AR 23.But nowherein theALJ's

decision issuch a statemerg made AR 23 indicates that th&LJ consideredhat
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in June 2013, Plaintiff cancelled further physicarépg fa his rightkneeas it
was getting worse rather than imping, suggesting that somehow this showec
Plaintiff was not being credibl®&ut Plainiff was right. His knee was getting
worse and he timately hadunsuccessfudurgeryin February 2014. This is not &
valid reason to find Platiff’s allegatns inconsistent with the evidence.

Defendantlso argues the ALJ found tbejective evidenceould not be
fulling reconciled with the level of pasndlimiting effects of the impaments.
Again, the ALJ did notlo this.The ALJ did not icentify the obective evidence
that was irreconcilable with Plaintif symptons, other than to simply provide a
summary othe medical evidenc&heALJ failed to mention that the latest
Activity PrescriptiorFormfrom August2017 indicatedthatPlaintiff wasunable
to work andtherecordis clearthathe hasbeenunableto work sincehe hurt his
kneein 2013.The ALJs conclusion that treatment notegsherecord do not
sustain Plaintiffs allegations of disabling paandlimitations is not supported b
substantial eidence.

2. Whether the ALJ properbraluated the medical opinion evidence

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treatdhmeant
(examining physicians); and (B)ose who neither examine nor treat the claimj
[but who revew the claimat’s file] (nonexamining [or reviewing] physicians).”
Holohan v. Massanar246 F.3d 119, 1201-02 (9th Cir. 2001). Generally, a
treating hysician’s opinion carries more weighathan examining physician’s
opinion, and an examining physiciampinion caries more weight than a
reviewing physician’s opiniorid at 1202. “In ddition, the regulationgive more
weight to opinions that are egmed than to those that are not, antheopinions
of specialists concerning matters relating tartepecialtyover that of

nonspecialists.Id. (citations omitted).
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“If a treating plysician’s opinion is welsupported by medically acceptah

clinical and laboratory diagnostic techniquesl & not inconsistent with the oth

D

substantial evidence ihé case recdr it will be given controlling weight.Orn,
495 F.3dat 631 If a treating physician’s opinion is not given “controlling
weight” the ALJshould consider the length of the treatrhrelationship and the

e

frequencyof examination by the treating physician; the nature and extent of the

treatment relabnship between the pateand tle treating physician;

supportability; consistency with the record, and specialization of the physician. 20

C.F.R. 8 404.1527(c)(Ap); Orn, 495 F.3cht 631.

If a treating or examining physician’s opinion is uncontraicthe ALJ

may reject itonly by offering “clear and convincing reasons that are supported by

supported by substantial evidericBayliss v. Barnhart427 F.3d 1211, 1&1(9th
Cir. 2005).The ALJ need not accept the opinion of any physician, including

treating physicians, if thabpinion is brief, conclusory and inadequately suppoyfted

by clinicalfindings.Bray v. Comm’r of Soc. Sec. Al 554 F.3d 1219, 1228

(9th Cir.2009).“If a treating or examining physician’s opinion is contradicted|by

another dodar’s opinion, an ALIJnayonly reject it by providing specific and
legitimate reasons that are supported by substantial evid&adiss 427 F.3d at
1216.This is so because, even when contradicted, a treating or examining
physician's opinion is still oed deference and will ofn be “entitled to the
greatest weight ... even if it does not meet the test for controlling weint,”
495F.3dat633. An ALJ may reject dreating phyiian's opinion if it is based
“to a large extent” on a claimastselfreports that have been grerly discounted
as incredibleMorgan v. Comm'r Soc. Sekdmin, 1® F.3d 595, 602 (9th Cir.
1999) It may eject a treating physician’s opimaf it is inconsistent with the
medical recordsTommasetti v. Astry®33 F.3d 10351040 (9th Cir. 2008).
“[Aln ALJ errs when he rejects a medical opinion or assigns itwiight

while doing nothing more than ignog it, asserting without explanan that

ORDER GRANTING PLAINTIF F'S MOTION FOR SUMMARY
JUDGMENT; DENYING DEFEND ANT’S CROSSMOTION FOR
SUMMARY JUDGMENT ~17




O 0 ~I oo g B W N B

=
= O

12

anoher medical opinion is more persuasive, or criticizing it with boilegplat
language that fails to offer a substantive basis for his conclussamtison v.
Colvin, 799 F.3d 995, 10123 (9th Cir. 2014) (citig Nguyen v. Chaterl00 F.3d
1462,1464 (9th Qi. 1996)).

Here, the ALJ gave Dr. Seltzerassessment ofdtiff’s left knee great
weight Dr Seltzer opined there was no evidence of @atyologicalkcondition in
the Plaintiff'sleft knee.This is in er becausdater imaging and other medical
sources concluded thBfaintiff’s let knee pain wabecause of Plaintif§ hip
injury that occurred in 201When he fell off theddder.There was a medical
reason fothepain in Paintiff’s left kneeand to gie Dr.Seltzers assessment
great weight was arbitrary and irre.

The ALJ gavdittl e weightto Dr. Smick and Dr. Fossibecause¢hey
provided no workrelated functional limitations to accompany theetamination
findings. This was in err. Theyidgno®d Plaintiff with aright knee sprau, right
knee chondrmalacia, right knee tendinitis, and right knee posttraumatic arth
Dr. Smick and Dr. Fossi@orroboratedPlaintiff's symptomsof painand their
opinions and findings should have been considbyetihe ALJ

The ALJ erred irffailing to assign anything one than little veight to any
other treatmenproviders, even thee adressing relevant issues, and erred in
failing to include a veight analysis foseveral ofPlaintiff’s treating providers.
TheALJ erred in failing taattributeweight tothe treatment providersho treated
Plaintiff for severalyearsat Yakima Worker Carancluding Erin $e, ARNP,
Jeanette Clark, ARNP, and Duane Fraziers&Alotably, these medical source
offered opinions regrdingfunctionallimitationsgreater thamhe ALJ’s RFC. he
ALJ failed to assign weight to DiPezzella, who treateddmtiff. The ALJ erred
in giving little weight to Dr. GritzkaHis opinion was not inconsistewith the
record as the ALJ statedRaher, his omions were formedby a physical

evaluation of Plaintiff, then corroborated by a medical records review and im
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studies.The ALJs ewaluationof the medical sources is not supported by
substantial evidence. Moreover, the ALJ failedpmvide either clear and
convincing or specific antegitimatereasondor discredkting several of Plaintiffs
treating physi@n's opnions.

3. Whether the ALJ properly determined Plaingffesidual functional

capacity?

Because the ALJ failed to propedgnsider the medical opinion evidence

andsymptom testimony, the Al's RFC assessment does actountfor the ful
extent of Paintiff’s functional limitationsThus, theRFC assesment cannot
supportthe ALJs disability deterrmation.In assessing Plaifitis RFC, the ALJ
failed to account for the full extent of hisilly to maintain productive, pace,
addtional breaks, andbsenteeisratandardsit follows, then, thathe ALJ's RFC
assessmenand thevocational testimony that relied uponaannot suport the
ALJ’s conclision that RAintiff can performgbs in the national economy.

If the opinionsof the Yakima WorkeCaremedical providers were given
proper weight, the ALJ would find that Plaintiff is capable of only sedentary
and would find hat he would be off &k (need to take breaks) and absent mor
than is customarily tolerated in unskillemployment.

Conclusion

Having reviewed the record and the ALJ’s findings, the Court concludg
ALJ’s decision isot supported by substantiavidence The ALJ erred in
discounting Plaintiffs allegationsthat pain, swéihg, andlimited rangeof motion
in his knees and hip limit his ability to complete full time worke ALJ erred in
not giving adequate weight tdaintiff’s treatment provideHere, if the
improperly rejected opinions of Plaintsftreatment providere given proper
weight,it is clearthe record supports a finding that Plaintiff is incapable of
working on a regular and continuance basis and thus is dics&#de Beneck v.

Barnhart 379 F.3d 587, 59@®th Cir. 2009 (instructing that district courtshould
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credit evidence that was egjted during the administrative procassl remand fo

an immediate award of benefits if (1) the ALJ failed to provide legally sufficie

reasonsdr rejecting the evidence; (2) there are no outstanding issues thatar
resolved before a determination of disability can be made; and (3) it is clear
the record that the ALJ would be required to find the claimant disabled werg
evidence cretied)

TheCourt finds that a remann this case would serve no usefurose
andwould only déay an awardVarney v. 8c Hedth & Hum. Serg., 859 F.2d
1396, 113§9th Cir. 1988).

Accordingly, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summay Judgment, ECF Nol10,is GRANTED.

2. Defendant Motion for Summary Judgnmé, ECF No.11, isDENIED.

3. The decision of the Commissioner denying benefitsvsrsedand this
case is remaded for the immediate calculation and awarfefefits

4. The District Court Executive is directed to enter judgnreifdvor of
Plaintiff and agast Defendant

IT IS SO ORDERED. The District Court Executive is hereby directed t
file this Order provide copies to counsel, and closeftlee

DAT ED this 17th day ofJune 2020

 Stley 0t

Stanley A. Bastian
United States District Judge
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