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Summary JudgmenECF No. 538 On November 30, 2015, this matter was
reassigned from Judge Edward F. Shea to this Court. EC56Molhe Court
heard oral argument on January 26, 201t Court has reviewed the motion, the
memorandum in response (ECF 18@3), thememorandum in reply (ECF
No. 576), hasheard argument from counsahd is fully informed.
BACKGROUND
A. The Gray Lawsuit

Plaintiff Kelli Gray ordered an item from Spiegel Brands, Inc. (“Spiegel”)
mail-order catalogue and did not pay. On December 4, 2007, Midland Funding
LLC (*Midland Funding) purchasedVs. Gray’'s defaulted Spiegel account.
Midland Fundingassigned the account to its servicer, Midland Credit
Management, Inc. (“MCMI”), which determines whether certain accounts are
“eligible” or “not eligible” for collection Defendants Mark T. Case and Karen
Hammer, attorneys for Defendant Suttell & Associates (“Suttell”), filed a lawsui
against Ms. Gray in Spokane County Superior Court to collect the debit.

On August 12, 2009, Ms. Gray filed the instant lawsuit before this Court.
Ms. Gray, on behalf of herself and others similarly situated, alleged that
Defendants violated the Fair Debt Collection Practices Act (“FDCPA”), 15 U.S.{
81692 et seq.the Washington State Consumer Protection Act (“WCPA"), RCW
chapter 19.86, and the Washington State Collection Agency Act (“WCAA’), RC

chapter 19.16, by Bervirg and filing timebarred lawsuits (“statutef-
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limitations’ claim); 2)requesting unreasonable attorney fees of $650.00 for a
default judgment and $850.00 for a summary judgment (“attefiees\claim); and
3) acting as dcollection agencywithout a“collection agencylicense
(“licensing” claim).
B. The Lauber Lawsuit

Plaintiffs Eva Lauber, Dane Scott, Scott Boolen, and Joel Finch
(collectively, “Lauber Plaintiffs”), similar to Ms. Gray, were obligated to pay a
debt and failed to do so. ?dovemberl0, 2010, the Lauber Plaintiffs filed a
complaint before this Coutthatalleged violations ofrte FDCPA, WCPA, and
WCAA, alleging that Defendants: filed unfair, deceptive, and misleading
affidavits in support of stateourt default and summary judgment motions
(“affidavit” claim); and 2)acted as a “collection agency” without a “collection
agency” license (“licensing” claim).

C. Defendants

For the purposefdhis Order, the Court will continue to utilieidge Shea
categorization of the DefendanBefendants Suttell & Associates PS, Suttell &
Hammer PS, Mark Case, Jane Doe Case, Karen Hammer, IsaateeHdvialisa
Gurule, John Doe Gurule, William Suttell, and Jane Doe Suttell are the “Suttell
Defendants.” Defendants Midland Funding, LLC, Midland Credit Management,
Inc., and Encore Capital Group, Inc., are the “Midland Defendants.”

I
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D. Procedural History

1. Consolidation and First Amended Complaint

On DecembeR9, 2010, Judge Sheansolidated th&ray lawsuit with the
Lauberlawsuit. ECF No182. On March 23, 2011, Judge Slgeanted Plaintiffs’
motion for leavdo amend or correct the complaiBCF Nos296 and 299.
Plaintiffs filed the First Amended Complaint on April 8, 2011. ECF 28Y..The
First Amended Complaint is the current operative pleading in this matter.

2. TheBrent Injunction

On March 11, 2011, the District Court for the Northerntitasof Ohio
issued a preliminary injunction Midland Funding, LLC v. BrentNo. 3:08CV-
1434 AK (hereinafter Brent’). TheBrentpreliminary injunctionprohibits
individuals from:

participating as class member in any lawsuit in any forum, or otherwise

filing, intervening in, commencing, prosecuting, continuing and/or

litigating any lawsuit in any forum arising out of or relating to the use

of affidavits in debt collection lawsuits by Encore Capital Group, Inc.,

and/or its subsidiaries and affiliatescluding but not limited to

Midland Credit Management, Inc., Midland Funding LLC, MRC

Receivables Corp., and Midland Funding NECCorp., unless and

until such time as the Class member involved in such action timely and

validly excludes himself or herself from the class to pursue individual

relief.
ECF No0.272-3. Interpretinghe preliminary injunction, Judge Sheancluded that

Plaintiffs couldcontinuing litigating: 1the attorneyfee, licensing, and statutd-

limitations claims against both the Midlabegfendants and the Suttell Defendants;

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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and 2)the affidavit claim against the Suttell Defendants. ECF R@3.and 364.
Judge Shedetermined that thBrentinjunction barred Plaintiffs’ affidavit claims
against the Midland DefendanECF No. 299.

3. Compelled Arbitration

On March 19, 2012, Judge Shamncluded that Plaintiff Eva Lauber must
submit her claims to arbitration based on the Arbitration Rider included in
Ms. Lauber’s loan agreement. ECF Nd.O. As suchJudge Sheatayed
Ms. Lauber’s claims pating arbitration.ld.

4. Motion to Dismiss

In April 2011, both the Suttell Defendants and the Midland Defendants
moved to dismiss varioususes of action assertedHlaintiffs’ First Amended
Complaint. ECF Nos. 306, 310, and 313. The Suiefendants moved to dismiss
Plaintiffs’ FDCPA attorneyfee claim ECF No. 313. Both the Suttell Defendants
and the Midland Defendants moved to disnitantiffs’ WCPA claims. ECF
Nos.306, 309, 310, and 313.

Judge Shedismissed the FDCPA attornége claimand all WCPA claims
aganst the Suttell Defendanés well asScott Boolen’s, Joel Finch'’s, and Kelli
Gray’s WCPA claims against the Midland Defendants. ECF No.Afgje Shea
denied Midland Defendants’ motion as it pertained to Dane Scott’'s WQlsE ca
of action Id.

I
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5. Certification to the Washington State Supreme Court

On February 4, 2013, Judge Shiesermined that certification to the
Washington State Supreme Cowds necessary to resolve issues of Washington
State law ECF No.447. Judge Shezertified the following questions to the
Washington State Supreme Court

1. Does the definition of “collection agency” in RCW 19.16.100(2)
include a person who purchases claims that are owed or due or
asserted to be owed or due angtBeundertakes no activity on said
delinquent consumer account but rather contracts with an affiliated
collection agency to collect the purchased claims, and 8)e
named plaintiff in a subsequent collection lawsuit for said purchased
claims?

2. Can a company, such as Midland Crédiile lawsuits in the
Washington [State Superior Courtspn delinquent consumer
accounts without being licensed as a collection agency as defined by
RCW19.16.100(2)?

Id. The Washington Stat8upreme Coulissued an opinion answering the certifieg
guestions on August 28, 2014. ECF M63.

6. First Motion for Summary Judgment

In March and April 2015, both the Suttell Defendants and the Midland

Defendants moved for summary judgment on various causes of action asserte
Plaintiffs’ First Amended Complaint. ECF Na&0 and 495. Both the Suttell
Defendants and the Midland Defendants nibiee summary judgment on Plaintiff

Gray’'s FDCPA statutef-limitation claim. ECF Nos. 480 and 49kudge Shea

! Later changed to “Midland Funding, LLCSeeECF Nos458 and 459.

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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granted both motions under 15 U.S.A.82k(c)asthe court found that the
Defendants had made a bdrtke error as rekedto the applicable statuis-
limitations ECF No. 544.
E. Midland Defendants’ Corporate Structure
The following chart illustrates the relationships between Midland Fgndin
and its parent companies, the remaining Midland Defendants:
Encore Capital Group, Inc. (publicly held corporation)
| Owns
Midland Credit Management, Inc. (licensed collection agency)
| Owns
Midland Portfolio Services, Inc. (owns 100% of Midland Funding)
| Owns
Midland Funding, LLC (debbuying entity that owns th&ccounts)
Gray v. Suttell & Associate481 Wn.2d 329, 333 (2014). As described by the
Washington State Supreme Court
Midland Funding purchases defaulted receivables, i.e., consumers’
unpaid financial commitments to credit originators sasbanks, credit
unions, consumer finance companies, commercial retailers, auto
finance companies, and telecommunications companies. Midland
Funding has no employees and is merely a holding company for the
delinquent accounts it purchases.
Midland CreditManagement . .services the defaulted accounts on
behalf of Midland Funding. Pursuant to the “Servicing Agreerhent,

[MCMI] decides how to collect on the defaulted accounts purchased by
Midland Funding. [MCMI’s] employees manage the collection process

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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andperform the collection acts for these defaulted accounts. [MCMI]

Is licensed by the State of Washington as a collection agency. To fulfill

its servicing duties, [MCMI] contracts directly with Suttell &

Associates, a law firm, to file collection lawsuitsMidland Funding’s

name. From 2005 to 2010, 1,081 cases were filed in Washington

superior courts naming Midland Funding LLC as plaintiff.
Id. at 334.

DISCUSSION
I. Summary Judgment Standard

Summary judgment is appropriate when the moving party establisktes
there are no genuine issues of material fact and that the movant is entitled to
judgment as a matter of law. Fed. R. Civ. P. 5&{garty may move for partial
summary judgment by identifying the specific claim or defense on which summ
judgment issought.Id. If the moving party demonstrates the absence of a genuir

issue of material fact, the burden shifts to the-maving party to set out specific

facts showing that a genuine issue of material fact eisistex Corp. v. Catrett

477 U.S. 317323-25 (1986). A genuine issue of material fact requires “sufficient

evidence supporting the claimed factual disputgo require a jury or judge to
resolve the parties’ differing versions of the truth at tridlW. Elec. Serv., Inc. v.
Pac. Elec. ©ntractors Ass'n809 F.2d 626, 630 (9th Cir. 1987). “Where the
record taken as a whole could not lead a rational trier of fact to find for the non
moving party, there is no ‘genuine issue for triadMatsushita Elec. Indus. Co. v.

Zenith Radio Corp475U.S. 574, 587 (1986) (internal citation omitted).

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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The evidence presented by both the moving anenmaving parties must be
admissible. Fed. R. Civ. P. 56(c)(2). Evidence that may be relied upon at the
summary judgment stage includes “depositions, documents, electronically stor
information, affidavits or declarations, stipulations . . . admissions, [and]
interrogatory answers.” Fed. R. Civ. P. 56(c)(1)(A). The Court will not presume
missing facts, and nespecific facts in affidavits are not sudint to support or
undermine a claimlujan v. Nat'l Wildlife Fed'n497 U.S. 871, 8889 (1990).

In evaluating a motion for summary judgment, the Court must draw all
reasonable inferences in favor of the imaving party.Dzung Chu v. Oracle
Corp. (In re Oracle Corp. Secs. Litig§27 F.3d 376, 387 (9th Cir. 2010) (citing
Anderson v. Liberty Lobby, In&77 U.S. 242, 252 (1986)).

[I. Washington Collection Agency Act

Midland Defendants argue that Plaintiffs’ WCAA clamust be dismissed
as the WCAA does nateatea privatecause of action. ECF N638 at8.

Plaintiffs do not respond to the Midland Defendants’ argun&sdECF No.573.

The remedy for a violation of the WCAA is through the WCBAe
Genschorck v. Sutte&& Hammer, P.S.12-CV-0615TOR, 2013 WL 6118678, at
*3 (E.D. Wash. Nov. 21, 2013). As noted in RCW 19.16.440:

[tlhe operation of a collection agency or -aiditstate collection agency

without a license as prohibited by RCW 19.16.110 and the commission

by a licensee or an employee of a licensee of an act or practice

prohibited by RCW 19.16.250 are declared to be unfair acts or practices
or unfair methods of competition in the conduct of trade or commerce

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
SUMMARY JUDGMENT ~ 9

(D




10

11

12

13

14

15

16

17

18

18

20

21

for the purpose of the application of the Consumetdetion Act found
in chapter 19.86 RCW.

RCW 19.16.440.When a violation of debt collection regulations occurs, it
constitutes a per se violation of the CPA and [Federal Trade Commission Act]
under state and federal law, reflecting the public policyiBag@nce of this
industry.” Panag v. Farmers Ins. Co. of Wash66 Wn.2d 27, 53 (2009).
Therefore, an individual cannassert private cause of action under the WCAA.
See Connelly v. Puget Sound Collections, & Wn. App. 62, 64 n.1 (1976)
(“Underthe Collection Agency Act, it appears that only the attorney general or |
local prosecuting attorney ‘may bring an action’ to restrain a violation of that ag
(citing RCW 19.16.460). To the extent Plaintiffs attempgsera cause of action
under he WCAA, the CourGRANTS Midland Defendants’ motion for summary
judgment.

[ll.  Washington Consumer Protection Act

Midland Defendants argue that Mscott'sWCPA claimpremised on

Midland Fundings notbeing properly licensed as'collection agencyfails for
several reasons: Midland Funding was not required to be licenasd
“collection agencyunder the WCAA 2) Midland Funding, even if required to be
licensed under the WCAAs entitled to th&VCPA good faith exception; and
3) Mr. Scott has not sustained an “injury to property or business” as required tg

maintain a WCPA cause of actidiCF No0.538 at 89.

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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To maintain aVCPA cause of aain, a plaintiff must demonstrate: @
unfair or deceptive act or practice by a defendantp¢2urring in trae or
commerce; (3an impact on the public interest; {Ajury to the plaintiff’'s business
or property; and (5that the defendant’s alleged unfair or deceptive act caused
plaintiff's injury. Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. Co.
105 Wn.2d 778, 78485 (1986).

A. WCAA Collection Agency Licensing Requirement

No person may act as a “collection agency” without first having applied fa
and obtained a license. RCW 19.16.1@ferating & collection agencywithout a
licenseis aper seunfair practicaunderthe WCPA. RCW 19.16.44@ee also
Panag 166 Wn.2d at 53The viability of Mr. Scott’'s WCPAlicensing claim
depends upon whether Mr. Scott can demonstrate a genuine issue of material
concerning whether Midland Funding was a leclion agency” subject to the
WCAA.

1. Gray v. Suttell & Associates

In Gray, theWashington Stat8&upreme Courdddressed thaefinition of
“collection agency” under the WCApBursuant tdJudge Shéa certified questions.

The WCAA was amended lilge legislaturen 2013. Prior to the
amendmentand relevant to Midland Fundiag the relevant conduct took place

under the prior WCAA regime, the WCAA defined a “collection agency” as:

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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(a)Any person directly or indirectly engaged in soliciting claims for
collection, or collecting or attempting to collect claims owed or due
or asserted to be owed or due another person;

(b)Any person who directly or indirectly furnishes or attempts to
furnish, sells, or offers to sell forms represented to be a collection
systen or scheme intended or calculated to be used to collect claims
even though the forms direct the debtor to make payment to the
creditor and even though the forms may be or are actually used by
the creditor himself or herself in his or her own name;

(c) Any pason who in attempting to collect or in collecting his or her
own claim uses a fidious name or any name other than his or her
own which would indicate to the debtor that a third person is
collecting or attempting to collect such claim.

Former RCW 19.1800(2) (2003). The 2013 amendment added the following
subpart

(d)Any person or entity that is engaged in the businegaiahasing
delinquent or charged off claims for collection purposes, whether it
collects the claims itself or hires a third party follexion or an
attorney for litigation in order to collect such claims.

RCW 19.16.100(2)(d).

The WashingtorstateSupreme Gurtfound that, prior tahe2013
amendmentthe WCAA was ambiguous as to whethgrassivalebt buying entit
waswithin the scope of “collection agencyGray, 181 Wn.2d at 34 urther, the
court determined that the 2013 amendments merely clarifiedublas passive

debt buyer waa “collection ageng,” as opposed to chaimg the WCAA licensing

requirementsld. at 342.

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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The WashingtorstateSupreme Gurt concluded that debt buyer, such as
Midland Furding, waswithin the preamendmendtefinition of “collection agency”
if the debt bugr “solicit[s] claims for collectiori.? Id. at 343. Turning to the
ordinary meaning, the court defined “solicit” as “to endeavor to obtain by asking or
pleading.”ld. at 340(quoting WEBSTER’'S THIRD NEW INTERNATIONAL
DICTIONARY 2169 (2002)). The court contrasted two alternatives: an entity
“soliciting claims for collectiorfiwhich] involves conduct aimed at procuring a
claim for collection” and “[apassive market participanid. An entity “solicited
claims' if the entity “advertise[s] that it is purchasing claims, target[s] individual
sellers, erdr[s] into contracts with sellers to purchase claims, or perform[s]
marketbased research to generate lists used to purchase clainkéctvever, “if

a company is formed, sits idle, and never actually solicits or acquires any claims

2 TheWashington Stat8upreme Gurt noted that RCW 19.16.100(2)(a), through
the use of the disjunctive “or,” “strongly suggests that there are two types of
collection agenciesGray, 181 Wn.2d at 339. The court defined the two
categories as an entity that is engaged in “soliciting claims for collection” and an
entity that is engaged in “collecting or attempting to collect claims owed or due|or
asserted to be owed or due another perddn(uoting RCW 19.16.100(2)(n)
The court concluded that a debt buyer can be a “collection agencyifélen
entity does not “collect claims owed to anothéd.”at 340.

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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for collection, that company has not solicited claims for collection. Nor has a
company solicited claims if it engaged in no marketing and merely passively

accepts offers.Id. at 34641. The court concluded that “Midland Funding, a debt

buyer, is a ‘collection agency’ under RCW 19.16.100(2) if the district court finds$

that Midland Funding solicited claims for collectietthat is, if Midland Funding
or its agents took any affirmative steps to obtain claims for collectidnat 341.
2. Midland Funding, LLC

Midland Defendants arguthat Midland Funding is not a “collection
agency” as the entity does not “solicit claims for collection.” ECF338.at 11
(quotingGray, 181 Wn.2d at 341Midland Defendargtallege that Midland
Funding is “a passive debt buyer that has no employees and is merely a holdin
company for delinquent accousritld. at 11+12. Mr. Scottcontend that MCMI
employees, actingsMidland Fundin¢s agentssolicit claims for collectiormn
behalf of Midland FundingeCF No.573 at 6 Midland Defendantsounterthat,
even if MCMIemployees arMidland Fundings agentssummary judgment is
appropriateas MCMI has been a licensed “collection agency” under the WCAA
since 2000. ECF N&76 at 4 Further, Midland Defendants note that the
undisputed evidence demonstrates that creddgosoachMCMI concerning
purchagg portfolios ofaccountsnot the other way arountt. at 5.

As part of discovery in this matter, Plaintiffs deposed Greg@nkia,

MCMI's Corporate Counsel for Legal Affairs and Compliank® noted by

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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Midland Defendants, Mr. Gerkin testified that creditors contact M®Mting
MCMI to bid on selected portfolios of accounts that are available faris@le
No.5741 at 16 However, as recounted by Mr. Gerkin:

[i]f the seller then accepts Midland Credit Management’s bid, the

purchase agreement is worked out, and ther ffe know, Midland

Credit Management then executes the agreement using Midland

Funding, LLC, as the purchasing entity and then funds it from a

Midland Credit Management bank account from Encore Capital

Group’s credit line.

Id. at 17.Althoughselling creditors make initial contact with MCMI, MCMI must
entera bid, on behalf of Midland Funding, before any portfolio of accounts is
purchasedSee id.see als&ECF No0.574-2 at 33-34 (MCMI Senior Vie President
Amy Anuk testifiedthat creditor’s “put out invitatigs] to bid” which cause

MCMI to “place the bid”)

Bidding on a portfolio of accounts isstinguishabldrom “merely passively
accepting offers” as described by iMashington Stat8upreme CourtSee Gray
181 Wn.2d at 341. The former involves MCMI, on behalf of Midland Funding,
making an offer, or bid, on a selected portfolio of accounts. Affirmatively makin
an offer or bidding on a portfolio is not the equivalent of merely accepting offers
that a creditor might bring to MCMI. In the first scenario MCMI is the offeror

while in the second MCMI is the accepting party. The former reqaires

affirmative act while the latter does not.

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
SUMMARY JUDGMENT ~ 15

UJ




10

11

12

13

14

15

16

17

18

18

20

21

Further, as MCMI bidfor a portfolio of accounts on behalf of Midland
Funding, it is conceivable that the MCMI emplogeeacting as Midland
Funding’s agets to the exterthatthe employee is purchasing portfolios of
account in Midland Funding’s namdidland Defendants’ corporate structure
supports this theory. Midland Funding, adistinctcorporate entity, has no
employees. ECF N&®40 at 3As Mr. Gerkn testified, “the three primary
officers. . .are the same for each [Midland] entity.” ECF N@41 at 14.For
example, Ken Vecchione is both the president and chief executive officer of
MCMI and the president of Midland Fundind. at 20. Mr.Vecchione, as
president of Midland Funding, “ultimately signs” the purchase agreements with
creditorsfor portfolios of accountdd. at 21. As Mr.Gerkin described the Midland
Defendants’ processes when purchasing a porifolio

[i]t depends on how you'reescribing purchase. Midland Funding,

LLC’s name is put onto the purchase and sale agreement; therefore, we

refer to Midland Funding, LLC, as the purchaser. The money flows

from a Midland Credit Management bank account to the issuer.

Midland Credit Management employees are who facilitate that process.

But no, in a legal sense, Midland Credit Management does not purchase

the accounts. Midland Funding, LL-EMidland Credit Management,

you know, acts as the entity that does the work, but Midland Funding,
LLC’s name is put onto the purchase and sale agreement.

Id. at 22.As MCMI employees “do[] the work” underlying every purchase made|i

Midland Funding’s namesee id, such employees arguably were Midland

Funding’s agents for that limited purpose.

ORDERGRANTING IN PART AND DENYING INPART MOTION FOR
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The Court fids that, viewing the facts in the light most favorable to the ng
moving party Mr. Scott haslemonstrated a genuine issue of material fact
concerning whether MCMI employees acted as Midland Funding’s agents whe
placing bids on portfolios of accounss corporation can “act only through its
agents."Houser v. City of Redmonéll Wn.2d 36, 40 (1978). As Midland Funding
has no employees, ECF N®10 at 3, Midland Funding can only purchase
portfolios of accounts through MCMI employe&geECF No0.574-1 at 5(noting
that “Midland Funding doesn’t decide or not decide to do anythi@l: No.576
at 3 (noting that “it is undisputed that while [Midland Funding] owned Scott’s
debt, any acts relating to the debt were undertaken by licensed debt collection
agency [MCMI]"). Although Midland Defendants argue that MCMI “has been a
licensed ‘collection agency’ under the WCAA since the year 20004t 4,

MCMI’s license doesnot extend to or includéidland Funding, alistinct
corporateentity whichwas both the actuglurchaser andnlicensed

Based on the above, the Court concludeshNratcott hasdemonstrated a

genuine issue of material fact concerning whether affirmative acts taken by MC

employees, acting as agents for Midland Funding, resulted in Midland gishdin

soliciting claims for collectionAccordingly, the Court will nbgrant summary

judgment on thdasisthat Midland Funding is not a “collection agency” under the

WCAA.

I
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B. Good Faith Defense
Midland Defendants argue thatyen if Midland Funding were“aollection

agency” operating without a license, Mr. Scott's WCPA claim fails as Midland

Funding acted in good faith in complying with the WCAA licensing requirements.

ECF No.538 at 12.
“Acts performed in good faith under an arguable interpretation sfiegi
law do not constitute unfair conduct violative of the consumer protection law.”

Leingang v. Pierce Cty. Med. Bureau, Int31 Wn.2d 133, 155 (1997). In

Leingang the defendant acted in good faith as prior court decisions had held that

the uninsurednotorist exclusion acted upon by defendant “was clear and
enforceable and not against public polidg. Further, the Insurance
Commissioner had reviewed and approved of the uninsured motorist exclusion
health care service contradid. at 156. The cart held that, as defendant “was
advancing an arguable interpretation of existing law,” the defendant was entitlg
a good faith defenséd.

Other courts have found the good faith defense applicable in similar
circumstancesSee Watkins v. Peterson Enterprises,, I8¢.F. Supp. 2d 1102,
1111 (E.D. Wash. 1999) (finding the good faith defense applicable where the
defendant’s interpretation was not flatly inconsistent with the text of the statute

there were no Washington State appellate decisions imdjdhat the defendant’s

interpretation was incorrect, and state district courts had routinely approved the
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defendans interpretation)To take advantage of the good faith defense, the
defendant may have to rely on “an official interpretation of state [@ampion v.
Credit Bureau Servs., INnaCS99-0199EFS, 2000 WL 33255504, at *13 (E.D.
Wash. Sept. 20, 2000).

Midland Defendantargue that MCMI maintained procedures for
monitoring licensing requirements and for ensuring that Midland Defendants
complied with those licensing requirements. ECF No. 538 all3Z-urther,
Midland Defendants notihat they relied upon the Collection Agency Board,
which had adopted an interpretatwithe WCAA findingthat debt buyers were
not required to be licenseld. at 13;see alsd&ECF No0.540 at 3 (noting the

Collection Agency Board'’s interpretation that debt buyers were not required to

be

licensed under the WCAA). Finally, Midland Defendants argue that the good fajth

defense applies as the Washington SkafgremeCourtfound the definition of
“collection agency” to be ambiguous as to the WCAA's application to debt buye
ECF No.576 at 7.

Mr. Scott argues that the good faith exception does not apply to acts that
have been declargzbr seunfair for he purpose of the WCRACF No.573 at 8.
Alternatively,Mr. Scottcounters Midland Defendants’ good faith defense by
notingthat “[tlhe Collection Agency Board’s 2009 interpretation was-bimaling
and nonprecedential” anDefendants had no basis to rely on the Collection

Agency Board'’s interpretation.” ECF N&75 at 3.
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Under RCW 19.16.440, the operation of a “collection agency” without a
license, in addition to the commission of an act enumerated in RCW 19.16.250
an “unfair act[] or practice[] or unfair method[] of competition.for the purpose
of the application of the Consumer Protection ARCW 19.16.440In Watkins
the courtfound that, as RCW 19.16.440 says nothing about deception, the staty
does not createer seunfair or deceptiv@ractice Watkins 57 F. Supp. 2d at
1111. The Court disagrees wititatkns' conclusion.

In Hangman theWashington Stat8upreme Court stated that “[a] per se
unfair trade practice exists when a statute which has been declared by the
Legislature to constitute an unfair or deceptive practice in trade or commerce h
been violated.Hangman 105 Wn.2d at 786. As examples, twirt cited statutes
using language including “an unfair or deceptive act in trade or commerce” or
“‘unfair trade practice.td. RCW 19.16.440 states that operating a collection
agency without a license is “declared to be unfair acts or practicefair
methods of competition in the conduct of trade or commerce.” RCW 19.16.440

The Court finds that the legislative decree finding the operation of a
“collection agency” without a license an “unfair act for the purpose. .of the
Consumer Protection Act” is sufficiently similar to the descriptiopesfseunfair
acts inHangman TheWashington State Supreme Colias adopted a similar
interpretationSee Panagl66 Wn.2d at 58‘When a violation of debt collection

regulations occurs, @gonstitutes a per se violation of the CPA and [Federal Trad
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Commission Act] under state and federal law, reflecting the public policy
significance of this industry.”).

As noted above, “[a]cts performed in good faith under an arguable
interpretation of existing law do not constitute unfair conduct violative of the
consumer protection lawl’eingang 131 Wn.2d at 153-owever, the Washington
legislature has, by statutory enactment, deemed the operation of a “collection
agency” without a license to bepar seunfair act. RCW 19.16.440. Thus, even if
defendant “collection agencycied in good faith, the “collection agency’s” lack
of a WCAA license is nevertheless an unfair act for the purpose of the WCPA.
Court concludes that, as pertains to the WCAA “collection agency” licensing
requirement, Midland Defendants cannot utilize the gool &dteptiorbecause
Mr. Scottallegesaper seunfair act.

C. Injury to Business or Property

Midland Defendants argue that Mr. Scott has not suffered any “injury to
business or property” as Midland Defendants have not colldwegttorney’s fee
judgmentand any wage garnishmeméas collectedolely on Mr. Scott’s
underlying debtECF N0.538 at 9-10; ECF No576 at 56. Mr. Scott argues that
Midland Funding'’s failure t@roperlylicenseunder the WCAA renders any
garnishmenof wagesllegal. ECF No.573 at 1214.

Judge Shepreviously held that “[t]Jo the extent that Mr. Scott alleges an

injury as a result of the garnished amount based solely on the underlying debt
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interest thereon, Mr. Scott fails to allege an injury to business or property.” ECF

No.416 at 13Judge Sheaited twodecisions as persuasive authqritiores v.

The Rawlings Co., LLA17 Hawaii 153 (2008), ar@amacho v. AutoobileClub

of SuthernCalifornia, 142 Cal. App. 4th 1394 (2006). ftores, the court found
thatalthoughdefendant’s collection activities might have violated state statutes,
the plaintiffs were not injured by paying the underlying debt because the debt v
valid. Flores 117 Hawaii at 157. IRamachothe court determinetthat the
plaintiff could not establish an injury from allegedigfair collection practice
where he conceded liability and owed the amounts that were coll€aedcho

142 Cal. App. 4th at 1405.

Mr. Scott argues thdlhe decisions cited by Judge Shea are distinguishablé

as the cases each involved voluntary paymemtfie underlying debt as opposed
to forcible illegal garnishmenof wages. ECF Nb73 at 13. As discussed above,
the Court has determined that a genuine issue of material fact exists concernin
whether Midland Funding is a “collection agency” undert@AA. If Midland
Funding is a “collection agency,” the WCAA requires that Midland Funding be
licensed in order to enter judgments against deliaisssue writs of garnishment
Therefore, fiMidland Funding is a unlicensedcollection agencyany
garnishment of Mr. Scott’'s wages would have been illegal. As such, the Court
finds that a genuine issue of material fact exists as to whether Mr. Scott sufferg

injury to property. If Midland Funding illegally garnished Mr. Scott’s wages, any
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amount collected could amount to an “injury” as Midland Funding would have h
no right to utilize awrit of garnishment mechanistao collect theunderlyingdebt
even if that debt was not disputédirther, Mr. Scott could have suffered other,
nortmonetary injuries as a result of the illegal garnishment which may be
considered “injuries to business or property” under the WCPA.
D. Conclusion

For the reasons discussed above, the QXENRIES Midland Defendants’

motion for summary judgment dvir. Scott’'sWCPA licersing cause of action.
IV. Federal Debt Collection PracticesAct

Midland Defendantargue that the First Amended Complaint fails to asser
an FDCPA claim related &/ CAA “collection agency’licensing and, to the extent
such claims are raised, thause ofctionshould be dismissed as Midland
Defendants are entitled to the FDCPA bona fide error def&@de No.538 at2,
14.Midland Defendarstare correct that Plaintifidid not allege an FDCPA claim
related to licensing in the First Amended ComplebaeECF No0.297 at 4850.
However, Plaintiffs do raise an FDCPA claim related to licensing in the proposé
Second Amended Complair@eeECF No0.472-1 at 83 As such, the Court
DENIES WITH RIGHT TO RENEW Midland Defendantsmotionfor summary
judgmenton Plaintiffs’ FDCPA licensing cause of action. Midland Defendants
may reassert the motion if and when the Second Amended Complaint become

operative pleading in this matter.
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CONCLUSION

Accordingly,IT IS HEREBY ORDERED that Midland Defendants’
Second Motiorfor Summary JudgmenECF No. 538 isGRANTED IN PART
and DENIED IN PART . Plaintiffs’ WCAA cause of action idismissed with
prejudice. Mr. Scottmay proceed witlis WCPA licensing cause of action.
Midland Defendants may renew theiotionconcerning Plaintiffs’ FDCPA
licensingcause of action if and when Plaintiffs’ proposed Second Amended
Complaint becomes the operative pleading in this matter.

The District Court Executive is directed to enter this Order and provide
copies to counsel.

DATED this2ndday ofFebruary 2016.

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
United States District Judge
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