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UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON

RODNEY L. GARROTT CV-11-0133SAB

Plaintiff,

V. ORDER GRANTING

DEFENDANT’'S MOTION F OR

KEVIN BOWEN, et al, SUMMARY JUDGMENT

Defendard.

Before the Court is Defendant’s Motion for SummaugigmentECF No.
79. The motion was heard without oral argument.

Plaintiff Rodney Garrotis a Washington State inmate currently detaine
the Coyote Ridge Corrections Centér.2011, plaintiff filed acivil rights action
against several state prison officials and emplgyakegingthat they violated hi
constitutional rights by transferring him from the McNeil Island Corrections
Center (MICC)to the Coyote Ridge Corrections Center (CR@Gktaliation for
his litigation in another matter. Additionally, plaintiff alleges his rights were
violated by denial of access to his legal files and the law library at CRC@®ya
failing to timely forwardmail to the Airway Height€orrections Center (AHCC)
that had been setd him at CRCQy the Ninth CircuitCourt of Appeals
Plaintiff's claims are based on 42 U.S81983.Defendant now moves for

sumnary judgment
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MOTION STANDARD

Summary judgment is appropriate if the “pleadings, depositions, answ
interrogatories, and admissioos file, together with the affidavits, if ariyshow
there is no genuine issue as to any material fact and the moving party is en
judgment as a matter of la@elotex Corp. v. Catretd77 U.S. 317, 324 (1986)
Fed. R. Civ. P. 56(c). There is no genuine issue for trial unless there is suffi
evidence favoring the nonmoving party for a jury to return a verdict in that p
favor. Anderson v. Liberty Lobby, In&77 U.S. 242249 (1986). The moving
party ha the initial burden of showing thedbsence of a genuine issue of fact fc
trial. Celotex 477 U.Sat325. If the moving party meetsinitial burden, the
non-moving party must go beyond the pleadings and “set forth specific facts
showing that there is a genuine issue for tri@.’at 324; Anderson477 U.S. at
250.

In addition to showing there are no questions of material fact, the moy
party must also show it is entitled to judgment as a matter oSawth v. Univof
Wash Law Schoql233 F.3d 1188, 1193 (9th Cir. 2000). The moving party is
entitled to judgment as a matter of law when the-moving party fails to make
sufficient showing on an essential element of a claim on which the nonmovi

party has the burden of pro@elotex 477 U.S. at 323. The nanoving party

cannotrely on conclusory allegations alone to create an issue of material fact.

Hansen v. United Stateg F.3d 137, 138 (9th Cir. 199Further, a plaintiff
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cannot rest upon the allegations in his complaint, but must establish each glement

of his claim with “significant probative evidence tending to support the
complaint.”T.W. Elec. Serv., Inc. v. Pacific Elec. @actors Ass'n 809 F.2d
626, 630 (9th Cir. 1987).

When considering a motion for summary judgment, a court may neithéer

weigh the evidence nor assess credibility; instead, “the evidence of the non

movant is to be believed, and all justifiable inferences are to be drawn in his

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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favor.” Anderson477 U.S. at 255l0 defeat a motion for summary judgmeuey
Rule 56(c), the nomoving party must “do moréhan simply show that there is
some metaphysical doubt as to the material facts.... In the language of the |
nonmoving party must come forward with ‘specific facts showing that tisese
genuine issue for trial” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Co
475 U.S. 574, 5887 (1986) However, the mere existence of some evidence
support of the nomoving party will not be sufficient to support a denial of a
motion for summary judgment; there must be enough evidence to enabje a
reasonably to find for the nemoving party on that issu@&nderson v. Liberty
Lobby, Inc, 477 U.S. 242, 249 (1986). Thus, if the evidence is “merely color
or is not significantly probative,” summary judgment may be graided.

FACTS

For purposes of defendant’s Motion for Summary Judgmieafaicts are
presentedn the light most favorable to plaintiff, the nemoving party.

Defendars Kevin Bowen, Renee Chun Fook, Jason Noah, Randy Smi
and Cynthia Meade are current and former employees of the Washington S
Department of Correction®laintiff Rodney Garrott is a Washington State inn
in the custody of the Washington State Department of CorrectiroRebruary
2010 he was an inmate at McNeil Island Corrections Center (MICGyasd
transferred to the Coyote Ridge Corrections Center (CRCC) in Connell,
Washington.

Soon aftehis transfer from MICC to CRC@laintiff contacted his
counselor at CRCClefendantlason Noah. Plaintiff raised conceatmut his
transfer to CRCC, his access to legal property, and his access to the prison
library. Defendant Noah provided plaintiff with informationdontact the
departments at CRCC that couésolve his property and law library access is!
Defendant Noah’s duties as a counselor did not include responsibility for iss

inmate property or for scheduling inmates for law library access.
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On February 8 or 9, 2010efiéndant Noah received a call CRCCfrom
plaintiff's attorney, Mr.EvanOshan, requesting to speak to plaintiff regarding
somepending litigation and for assistance from defendant Nlogletting a
declaration from plaintiff to Mr. Oshan that day or the next day. Defendant N
arranged foa all between attorney Oshan and plaintiff and he then faxed
plaintiff's declaration to Mr. Oshan on the day of the call or the nextAlaytney,
Odhan was appointed to represent plaintiff in April 2009.

On April 18, 2010, the District Court Garrott v. LeFrancislismissed
plaintiff's action for failure to exhaust administrative remedies. Plaintiff appe
to the Ninth Circuit, and the Ninth Circuit issued an Order on April 21, 2010
requiring plaintiff to complete an in forma pauperis authorization form and fi
with the court within 21 days. Plaintiff did not timely file the authorization for
requested by the Ninth Circuit and his appeal was dismissed by Order date
24, 2010. The Ninth Circuit reinstated plaintiff's appeabarrott v. LeFrancison
January 26, 2012. Ultimately, the Ninth Circuit affirmed the dismissal of
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plaintiff’s appeal on the grounds of failure to exhaust administrative remedies.

Defendant Bowen is not familiar with plaintiff and did not screen, aperc«
or finalize the transfer of plaintiff to CRCC in February 2010. DefenGann
Fook is also not familiar with plaintiff and did noiake the decision to transfer
plaintiff to CRCC. She does not have the authority to transfer an inmate to &
institution or order an inmate to be transferred to another institution.

Defendant Smith was the CRCC Mailroom Sergeant in 2010 and his |
duties were to supervise mailroom staff and operations. According to mailrg
records regarding the receipt of incommagil, plaintiff received legal mail from
the Ninth Circuit on April 12, 2010, which was received and electronically lo
into the mail system. According to official CRCC recortlieg document was

delivered to plaintiff in the segregation unit on the same day it was received.

Plaintiff transferred to Airway Heights Corrections Center on April 13, 2010.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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both DOC policy and the CRCC mailroom practice to forward inmates’ lega
as soon as possible after it is received. Defendant Smith does not recall be
personallyinvolved in forwarding any of plaintiff's mail to him after he

transferred to AHCC in April 2010, and CRCC's officmdil records do not shg

that plaintiff received any legal mail at CRCC from the Ninth Circuit after Apyil

12, 2010. Defendant Smith has never intentionally delayed forwarding any
inmate’s legal mail.

Defendant Meade processelaltgoing and incoming mail on a daily bg
atCRCC and is not familiar with plaintiff. On April 12, 2010, plaintiff receive(
legal mail from the Ninth Circuit which was received and electronically loggé
into the Pitney Bowed Arrival prograat CRCC. Acording to CRCC recordthe
document was delivered to plaintiff in the segregation unit on the same day
received. Defendant Meade does not recall being persomadilved in
forwarding any of plaintiff's mail to him after he transferred to AHC@pnil
2010, and CRCC's officiahail records do not show that plaintiff received any
mail at CRCC from the Ninth Circuit after April 12, 2010.

LEGAL ANALYSIS
1.  First Amendment Claims

a. Retaliation

Plaintiff argues that his February 2010 transfer to CRCC violated his ¥
Amendment rights because the transfer was retaliatory and denied him acc
the courtsDefendang argueplaintiff's First Amendmentlaims should be
dismissedecause: 1) the defendants in tase were not responsible for
plaintiff's transfer to CRCC,; 2) the decision to transfer plaintiff to CRCC was
made only for legitimate penological reasons; and 3) the transfer did not vig
plaintiff's rights of access to courés paintiff was represented by counsel in a
pending federal case and such case was dismissed on its merits for reason
related to @intiff’ s transfer to CRCC

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~5
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To establish a claim of retaliation, a prisoner must demonstrate that (J
type of activity engaged in was constitutionally protected, and (Zt#te
impermissibly infringed upon the right to engage in the protected actizyo v
Dawson 778 F.2d 527, 531 (9th Cir. 1985). As to the second element, the N
Circuit standard requisa prisoner to demonstrate that the prison authorities
retdiatory action did not reasonably advance legitimate goals of the correcti
facility. Id. at 532;Rhodes v. RobinspAa08 F.3d 559, 5688 (9th Cir. 2005).
Further, in order to maintain an action against an individual in a 42 |1§3983
claim, the plaintiff must affirmatively produce evidence that the named defe
personally participated in a constitutional deprivatiimg v. Atiyeh 814 F.2d
565 (9th Cir. 1987)7Tribble v. Gardner860 F.2d 321, 327 (9th Cir. 1998).

In this case, there is ravidence that any of the named defendants caus
plaintiff to be transferred from MICC to CRCC in February 2010. Further, th
no evidence that DOC officials traferred plaintiff from MICC to CRCC becau
he had engaged in constitutionally protectedvagt MICC was downsizing in
early 2010 and CRCC was opening new housing units that needed to be fill
transfer for this purpose &legitimate penological objective. Plaintiff did not
have a right to be housed in a particular prisoncaudid be transferred for any
legitimate reasarOlim v. Wakinekonad61 U.S. 238 (1983Meachum v. Fano
427 U.S. 215 (1976); Montanye v. Haymes, 427 U.S. 236 (19é63pnal
Restraint Petition of Mattensp@42 Wn.2d 2982000).Since there is no evider
or genuine issue of material fact as to whetiaintiff was transferred in
retaliation for exercising constitutional rights, his retaliation claim is deaseal
matter of law.

b.  Denial of Access to Courts

Plaintiff alleges that he was denied access to his legal files and the la
library at CRCC. He also alleges that mail sent to him at CRCC from the Nif

Circuit Court of Appeals was not timely forwarded to him at AHCC.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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To establish a violation of the First Amendment right of access to the
a prisoner must establish that he or she has suffered an actualliBpiiy v.
Casey 518 U.S. 343, 34@996) To assert an access to the courts claim, the

plaintiff must possess a ndnvolous, arguable underlying cause of action, the

presentation of which was prevented by the defen@@Barbour v. Haley471
F.3d 1222, 1226 (11th Cir.2006).

In this case, plaintiff has failed to allege an actual injury. His ability to
litigate his 2007 federalivil action in another court was not impermissibly
burdened by hiprison transferln fact, gaintiff was represented by counsel at
time and defendant Noah took steps to agtasttiff and his counsel in litigating
plaintiff's active pending case. Plaintiff fails to demonstitadev his transfer to
CRCC caused hirany actual denial of access to courts or actual injBigintiff's
pending civil case was dismissed on its merits and not dagetéerence by any
defendantsFurther, there is no evidence that any mail delivery delay alleged
plaintiff caused actual injury as plaintiff's Ninth Circuit appeal was reinstatec
eventually denied on its meri8ecauseltere isinsufficient evidencéromwhich
a reasondb jury could find in favor of [aintiff, summary judgmeris
appropriate.

2. Qualified Immunity

Defendants argue they are all entitled to qualified immunity frizam{iff’'s
damaye claims. As discussed above, defendants assert that plaintiff did not
clearly established constitutional right to remain at MICC simply because hg
civil lawsuit pending in federal court, and that plaintiff did not have a clearly
established constitutional right to greater access to his legal files and the C
law library than the access normally provided to other inmates who were req
transkrred there. Rally, defendants argue that plaintiff did not have a clearl
established constitutional right to have his legal mail promptly forwarded to

by prison officials.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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Under the doctrine of qualified immunity, officials are “shielded from
liability for civil damages insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable person \
have known.Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). A trial court
confronted with an assertion of qualified immunity should first determine wh
the plaintiff has properly asserted a constitutional violatBaucier v. Katz533
U.S. 194, 200 (2001 8Biegert v. Gilley500 U.S. 226, 232 (1991). It is thiaiptiff
who bears the burden of proving that the specific right claimed was clearly
established at the time of the alleged miscondd&vis v. Schered68 U.S. 183
(1984).Until this burden is met, the defendants are presumed to be immune
suit and entitled to dismiss#imerican Civil Liberties Union of Maryland, Inc.
Wicomico County, Md999 F.2d 780, 785 (4th Cir. 1993). “If no constitutiona
right would have been violated were the allegations established, there is no
necessity for further inquiries concerning qualified immuni8aucier 533U.S.
at 201.

Here,plaintiff has failed to meet his burden of proving a proper
constitutional violation established at the time of his prison transfer. Plaintift
not have a constitutional right to remain in MICC and not be transferi@@®CC
As such, thelefendantsare entitled to qualified immunity and are presumed ft¢
iImmune from suit.

Accordingly, IT IS HEREBY ORDERED:

1. Defendant’'s Motion for Summary Judgment, ECF No. 79, is
GRANTED.

2. The District Court Executive is directémenter judgment in favor of
defendantend againstlpintiff.
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IT IS SO ORDERED. The District Court Executive is hereby directed {

file this Order, provide copies to couns@ldplaintiff, and close the file

DATED this 19thday ofAugust 2014

STANLEY A. BASTIAN
United States District Judge
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