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Astrue

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

PATRICIA LANGFORD,
Plaintiff, No. CV-11-3095RHW
. R AN pEATIFeS
l .
CAROLYN W. COLVIN, " Acting JUDGMENTAND DENYING
Commissioner of Social Security DEFENDANT’S MOTI ON FOR
Administration, SUMMARY JUDGMENT
Defendant.

Before the Court are the parties’ cramstions for smmary judgment. ECF
Nos. 12, 15James Tree represemiintiff Patricia LangfordAssistant United
States AttorneyPamela J. DeRusland Special Assistant Unit&tates Attorney
Thomas S. Inmarepresenthe Defendan€Commissioner of Social Security (the
“Commissioner”).Plaintiff brings this action seeking judicial review under 42
U.S.C. § 405(g) of the Commissioner’s final decisihich denied her
application for Dishility Insurance Benefits (“DIB”)After reviewing the

administrative record arttie parties’ briefs, the Cours now fully informed.

! Carolyn W. Colvin became the Acting Commissioner of Social Security on
February 14, 2013. Pursuantfed. R. Civ. P25(d), Carolyn W. Colvin is
substitutel for Michael J. Astrue as thef@ndant irthis suit. No further action

405(g).
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For the reasons set forth below, the CaariesDefendant’sViotion for

Summary Judgment, and directs entry of judgment in favBtaontiff.
l. Jurisdiction and Procedural History

On July 2, 2008, Plaintiff protectively filed an application @B, alleging
disablity beginning on March 31, 2006. Transcript (hereafter “Tr.”) 12, 31, 117.
Plaintiff's claim was denied initiallpn July 2, 2008and upon reconsideratiam
November 4, 2008. Tr. 1Zhereafter, Plaintiffimely requested hearing before
an administrative law judg@ALJ”) . Id. Plaintiff then appeared with counsel and
testified at a video hearing held May 25, 2010. T¥627ALJ Marie Palachuk
presided over the heariagd took testimony frormedical exper{*"ME”) Steven
GerberM.D., vocational expert (“VE”) Daniel R. McKinnewndPlaintiff's
husbandrhomas Langfordd. On June 11, 2010, the Alissued a decision
denying benefitsTr. 12-21. Subsequently, on July 23, 2011, the Appeals Counci
denied Plaintiff’'s request for review, which matie ALJ’s decision the
Commissioner’s final decisioand subject to judicial reviewr. 1-3. Thus,
Plairtiff's claim is properly before this Court pursuant to 42 U.S.C. § 405(g).

[I.  Sequential Evaluation Process

The Social Security Adthe “Act’) defines disability as the “inability to

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a conigperiod ohot less than twelve
months.”42 U.S.C. 8 423(d)(1)(A), 1382c(a)(3)(AA claimant shall be
determined to & under a disability only if hempairments are of such severity tha
the claimant is not only unable to do his previous work, but cannot, considering
claimant's age, education and work experiences, engage in any other substant
gainful work which &ists in the national economg2 U.S.C. 88 423(d)(2)(A),
1382c(a)(3)(B).
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The Commissioner has established a-ftep sequential evaluati process
for determiningwhether a person is disabled. 20 C.F.R. 88 404.1520()(¥),
416.920;Lounsburry v. Barnhar468 F.3d 1111, 1114 (9th C&006).

Step 1: Is the claimant engaged in substantial gainful activitds€.F.R.
88 404.1520( 416.920(b). Substantial gainful activity is work done for pay and
requires compensan above the statutory minimum. 20 C.F.R. 88 404.1574,
416.972Keyes v. SullivarB94 F2d 1053, 1057 (9th Cir. 1990). If the claimant is
engaged in substantiattivity, benefits are denied0 C.F.R. 88 404.1571,
416.920(b). Ifshe is not, th&\LJ proceedso step two.

Step 2: Does the claimant have a medicadlgvere impairmerdr
combination of impairments20 C.F.R. 88 404.1520(c), 416.920(c). If the

claimant does not have a severe impairment or combination of impairments, thée

disability claim is denied. A severe impairment is one that lasted or must be
expected to last for at least 12 months and must be proven thobjegtive
medical evidenc&0 C.ER. 88 404.150809, 416.90809. If the impairment is
severe, thevaluation proceeds to tistepthree

Step 3: Does the claimant's impairment meet or equal one of the listed
impairments acknowledged by the Commissioner to be so severe as to preclug
substantibgainful activity? 20 C.F.R. 88 404.1520(d), 416.920(d); 20 C.F.R.
8§ 404 Subpt. P. App. (the Listings”). If the impairment meets or equals one of
the listed impairments, the claimant is conclusively presumed to be didabliéd.
the impaiment is not one conclusively presumed to be disabling, dleation
proceeds to thstepfour.

Step 4: Does the impairment prevent the claimant from performing work
she has performed in the pag®C.FR. 88 404.1520(e), 416.920(#)the
claimant is abléo perform heprevious workshe is not disabledd. If the
claimant cannot perform this worthe ALJproceed to the finaktepfive.
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Step 5: Is the claimant able to perform other work in the national econom
in view of herage, education, and work expemce?20 C.F.R. 88§ 404.1520(f),
416.920(f).

The claimant bears the burden of proof at steps one throughdalatailed
above Molina v. Astrue674 F.3d afl104, 1111(9th Cir. 2012) Lockwood v.
Comm'r of Soc. Sec. Admif1,6 F.3d 1068, 1071 (9th C&010). If the analysis

proceeds to step five, the burden shifts to the Commissioner to establish that

(1) the claimant is capable of performing other work; and (2) such work “exists|i

significant nunbers in the natioh@&conomy.” 20 C.F.R. 88 404.1560(c);
416.960(c)(2)Beltran v. Astrue676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 405(¢
limited, and the Commissioner's decision will be disturbed “only if it is not
supported by substantial evidence or is based on legal diithr/. Astrug 698
F.3d 1144, 11589 (9th Cir. 2012) (citing 8 405(g)). Substantial evidence is “mo
than a mere scintilla but less than a preponderance; it is such relevant evidenc
reasonable mind might accept as adequate to support a concl&sioddathe v.
Chater, 108 F.3d 978, 980 (9th Ci®97)(per curiam)internalcitation omitted).

In determining whether this standard has been satisfied, “a reviewing court mu
consider the entire record as a whole and may not affirm simply by isolating a
‘specific quaatum of supporting evidence.Robbins v. Soc. Sec. Aitim 466 F.3d
880, 882 (9th Cir. 2006)nternalcitation omitted).

In reviewing a denial of benefits, a district court may not substitute its
judgment for thaof the ALJ.Matney v. Sullivan981 F.2d 1016, 1019 (9th Cir.
1992).If the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported I
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inferences reasonably drawn from the recoldblina, 674 F.3d at 1111Further,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless.’ld. An error is harmless “where it is inconsequential to the [ALJ'S]
ultimate nondisability determinationid. at 1115 (internatitation omitted). The
party appealing the ALJ's decision generally bdagdurden of establishing that it
was harmedShinseki v. Sander§56 U.S. 396, 4620 (2009).

V. Statement of Facts

The facts of the case are set farthetail in the transcript gdroceedings,
andonly briefly summarized her@lairtiff wasborn on July 21, 1951, and wa4
yearsold as of her alleged onset date of disahility 117.Plaintiff, a high school
graduateworkedprimarily as a legal assistarbut also as aawner/manager of a
café. Tr. 1281 30.

Plaintiff suffered a heart attack in August of 2005. Tr. 43, 225. Thereatfter
Plaintiff attemptedo returnto work parttime, but alleges she couftbt maintain
her prior employmen®laintiff allegeghatshe is unable to worttueto a
combination ophysicalimpairments, including: coronary artery disease (“CAD”)
diabetes, morbid obesity, hypothyroidism, hypertension, hyperlipidemia,
dyslipidemia, peripheral neuropathy in both feet, gastro esophafleal disease
("GERD?"), left C6 radiculopathy with pain, osteophytes at@;and anemieECF
No. 13 at 3.

V. The ALJ's Findings

The ALJ determined Plaintiff was not disablatler sections 216(i) and
223(d)of theAct, and denied her application for DIB, protectively filed on July 2
2008. SeeALJ’s Decision, June 11, 2010y. 12-21.

At step one the ALJ foundPlaintiff had not engaged in substantial gainful
activity during the period from her alleged onset date of March 31,, 20@&igh
her date last insured determined taSsptember 30, 200Tr. 14.

ORDER GRANTING PL.'S MOTION FOR SUMMARY JUDGMENTAND
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At step twg the ALJ found Plaintiff's coronary artery disedS8AD") with
hypercholesterolemia and hyperlipidemia, hypertengjastro esophagesadflex
diseas€"GERD"), diabetes, hypothyroidism, obesity, and possikblgetierative
disc disease with G6 spondylosisvere severempairmentsaccording to the
Social Security Act’s definitionTr. 14 (citing 20 C.F.R. 8§88 404.15%5)).

At step three the ALJ found that Plaintiff did not have an impairment or
combination oimpairments that met or medically equaled one of thedist
impairments in 20 C.F.R. 8 404, Subp, App 1 the“Listings’). Tr. 1516.

As to herCAD, the ALJ considered whether Plaintiff’'s impairment met the
severity of listing 4.04- Ischemic Heart Disease, or any other cardiovascular
listing, and determined that it did not because Plaintiff's records from her heart
center reportetithat[shd was doing extremely wellnal she had no angirfa.Tr.

15. Asto high blood pressure, the ALJ determined there is no medical listing fol
high blood pressure amncluded no evidence existed that Plaintiff has any
hypertension symptoms that equal any other gsfin. 16.

Additionally, as to diabetes, the ALJ concluded Plaintiff did not meet the
severity of medical listing 9.08 Diabetes Mellitus, because no evidence existed,
during the time at issuéof significant and persistent disorganization of motor
function in two extremities resulting in sustained disturbance of gross and
dexterous movements or gait and station, acidosis occurring at lehstamerage
of once every two month$’ Id.

Moreover, as ttypothyroidism, the ALJ determined Plaintiffrmpairment
did not neet the listing for hypothyroidism because no evidence existed indicati
Plaintiff has any symptoms from hypothyroidism that equaled any other listing 1
an affected body systenid. Further, as to her obesity, the ALJ concluded that tt
effects of Plaintiff's obesity do not medically equal a listing, nor do the comhbine
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effects of her impairment meet or medically equal a medical listchgFinally, as
to her cervical impairmenthe ALJ considered whether Plaintiff's spinal
Impairments met a listing for 1.64Disorders of the Spine, and determined that
they did not because Plaintiff's medical records do not document any neurolog
deficits related to a spinal disorddd.

At step four, relying on the VE's testimonyhe ALJ foundPlaintiff had the
residual functional capacity (‘fRC") to performsedentary work asdefined in 20
CFR 404.1567(a). Tr. 16. However, the ALJ also found Plaicuifid
occasionally climb ramps and stairs, balance, stoop, kneel, crouch, ancatawl
could not climb ladders, ropes, or scaffoldis.

The ALJ then found that Plaintiff was unable to perform her past relevant
work as a legal assistant or coffee maker barista. Tr. 19.

At stepfive, after considering haage, education, work experience, and
RFC,the ALJ found Plaintithad acquired work skills from past relevant work thé
were transferable to other occupations with jobs existing in significant numberg
the national economyr. 19.The ALJ based this decision on the VE’s testimony
and his review of the Dictionary of Occupational Title (“DOT") thettividuals
with Plaintiff's age, education, work experience, &t can performobs like
receptionist and information clerkd. at 20. As a result of these findings, the ALJ
concludedPlaintiff was not disabled under the meaning ofAbe Id.

VI. Issues for Review

Plaintiff alleges thé\LJ erred by (1) improperly rejecting the opinions of

her treating medical providers; (jling to consider thside effects of her

medication; (3)mproperly rejecting the lay witness testimasfyher husband; (4)

? Sedentary work involves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles like docket files, ledgers, and small tools
See?20 C.F.R. 88 404.1567(a), 416.967(a)
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improperly rejeting Plaintiff's subjective complaintand(5) failing to meet the
ALJ’s burden at step five of the sequential evaluation prode€$: No. 13 at -8.
Defendant responds the ALJ’s decision was supported by substantial evidence
free of harmful legal error. ECF No. 16 at 11.

VII. Discussion
A.  The ALJ Properly Evaluated theMedical Opinion of Dennis

McCullough, PA-C

Plaintiff argues the ALJ improperly rejected the opinion of her treating
medical providerDennis McCullough, PAC, asthe ALJ failed to provide valid
reasons for rejecting Mr. McCullough’s opiniddCF No. 13 at 1:02. Mr.
McCullough assessed Plaintiff on January 15, 2010, and completed a medical
source statements related to her physical ability to complete work related activ
Tr. 339345, 46167. Mr. McCulloughopined inter alia, that Plaintiffcould sit for
onehour, stand for 80 minutes, and would have to get up and move around for
45 minutesdue to chronic knee paiiir. 340.

Mr. McCullough is a certified pfsiciaris assistant which is considered an
“other source” opinion by the Commission8eeC.F.R § 404.1513(d); SSR 06
03p. Thusto properly rejecthis opinion,the ALJ need onlyprovide “germane”
reasons because Mr. McCullougmot a physiianand classified as@onmedical
sourceMolina v. Astrue674 F.3d 1104, 1111%9Cir. 2012).

Despite Plaintiff's argument, the ALJ satisfied her burden as to the medid
opinion evidence byesolving conflicts in the medical record asetting forth
valid reasons based on substantial evidence in the record. ke, d rejected
Mr. McCullough’sopinionbecause iwvas internally inconsistent, failed to provide
a sensible explanation of Plaintiff's functional ability, and no evidence existed t

the limitations addressed thelevantperiod at issue. Tr. 18.

ORDER GRANTING PL.'S MOTION FOR SUMMARY JUDGMENTAND
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First, the Court agrees with Defendant that the functional limitations
regarding sitting/standing/walkiressesseldy Mr. McCullough do not provide a
sensible explanation of Plaintiff's physical limitations. In fact, the only medical ¢
clinical findings which were listed in support of the assessment, chronic knee p
do notfully account for théimitations assessaal explainwhy knee pain would
limit Plaintiff's ability to sit. SeeHolohan v. MassanarR46 F.3d 1195, 1202 (9th
Cir. 2001) (“[T]he regulations give more weight to opinions that are explained t
to those that are no}.”

Second, the Court agrees with the ALJ’s reasoning that Mr. McCullough'’s
report did not cover the relevant time periad it dates to 2010, and not the time
period at issue, March 31, 2006 to SeptembeRBQ7.Although the report
indicated Plaintiff was diagnosed with diabetes in 2005, cervical spine disease
2008, and CAD in 2005, Mr. McCullough assessed the postural limitataied
abovebased on knee pain and not CAlhws, the report was internall
inconsistent and failed to provide adequate evidence that the limitations asses;
applied to the relevant time periddolina v. Astrue674 F.3d 1104, 11112 (%h
Cir. 2012).

In sum the Court finds no error in the rejection of a physiciassistant’s

opinion that isnadequately supported by clinical findingsd internally

DI

ain,

nan

UJ

n

inconsistent where it is unclear whether the limitations assessed relate to the period

of alleged disability

B. The ALJ’s Failure to Discussthe Side Effects of Plaitiff's Medication
Plaintiff nextargueghe ALJ erred by failing to consider the side effects of

her medication, such as tfrequent need to urinate throughout the waay. ECF

No. 13 at 1214. At the hearing, Plaintiff testified that she was prescribed diureti

in response to the swelling in her fester suffering a heart attack. A5-46.

Consequently, Plaintiffestified that after taking her medication sh@uld be up

ORDER GRANTING PL.'S MOTION FOR SUMMARY JUDGMENTAND
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and down at least every 10 to 20 minutes,” which equated to five or six times per

hour, based on an eight hamork-day. Tr. 46. In addition, Plaintiff's husband

testified to the similar limitations regarding her frequent urination. Tr. 65. Despite

this testimony, the ALJ failed to address Plaintiff's subjective complaints regarg
the side effects of her medication.

Defendant concedes the ALJ erred by failing to discuss the testimony of
Plaintiff, and her husbandtoncerning the side effects of the neadion, but
submits such error was harmless as it was not supported by the medical recorg
ECF No. 16 at 146.

According to theNinth Circuit, the ALJ must “considel factors that might
have a ‘significant impact on andividual's ability to work.” Erickson v. Shalala,
9 F.3d 813, 817 (9th Cir.1993) (quotiM@rney v. Sec'y of Health & Human
Servs.846 F.2d 581, 585 (9th Cirrglief modified 859 F.2d 1396 (1988)). Such
factors “may includeside effects of medications’[.]d. at 818. When the ALJ
disregards the claimant's testimony as to subjective limitations of side effects, |
must support that decision with specific findings similar to those required for
excess pain testimony, as long las side effects are in fact associated with the
claimant's medication§ee Varneyg46 F.2d at 545/arneyis a case in which the
claimant testified that her medications caused fairly severe féaseld. at 585.
TheVarneycourtconcluded

Like pain,the side effects of medications can have a significant
impact on an individual's ability to work and should figure in the
disability determination process. Also like pain, side effects can be a
“highly idiosyncratic phenomenon” and a claimant's testimony as to
their limiting effects should not be trivialized. Therefore, if the
Secretary chooses to disregard a claimant's testimony as to the
subjective limitations of side effects, he must support that decision
with specific findings similar to those requirkx excess pain
testimony, as long as the side effects are in fact associated with the
claimant's medication(s).

ORDER GRANTING PL.'S MOTION FOR SUMMARY JUDGMENTAND
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Because no such findings were made here, we remand the matter so
that, as in the case of the pain testimony, the ALJ may either accept
Varney's evidence regarding side effects or make specific findings
rejecting such evidence. Again, any specific findings rejecting her
testimony must be supported by the record and will be subject to
further review by the courts.

Varney 846 F.2d 581, 5886 (internal citations omitted)

The Court finds tha¥arneyapplies tahe facts of this case. Here, as in
Varney the ALJ did not address the claimantomplaint of hemedication’s side
effects Id. Although Defendant argues such error Wwaamless, andlentifies
reasons for rejecting or discounting Plaintiff’s testim@ayg, such limitations
werenot supported bgbjectivemedical evidence}hese reasons were not invoke(
by the ALJ.As a result, this Court cannot consider those reasons where the AL,
did not justify her decision to reject Plaintiff's testimony without making specific
findings.SeeConnett v. Barnhart340 F.3d 871, 8734 (9th Cir. 2003)

Moreover, as the record reveals, Plaintiff’'s counsel exathihe VE
extensivelyregarding her frequent urinatiomhich theVE determined would
negativelyaffect Plaintiffs RFC and her ability to maintain employm&derTr.

59-60. Thus, the failure to discuss the side effects of Plaintiff's medication was

harnmess and remand required to reassess the ALJ’s RFC findings at step 4 and

possibly step 5. On remand, the ALJ is directed to consider Plaintiff's testimony
regarding her frequent urination.
C. Plaintiff's Remaining Arguments

As remand is necessary to properly assessidleeeffects of Plaintiff's
medications, which in turn requires the ALJ to reassess Plaintiff's credibility an
possibly her RFC; the Court need not consider Plaintiff's remaining arguments
the ALJ improperly rejected the lay witness testimony offusband, improperly
rejected her subjective complaints, and failed to meet the ALJ’s burden at step

incorrectly assessing her RFC. ECF No. 13 a2Q4AAlthough set érth as separate

ORDER GRANTING PL.'S MOTION FOR SUMMARY JUDGMENTAND
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claims,Paintiff's remainingarguments are, in fact, relatad trey turn on the
reassessment of Plaintiff's credibility regarding her testimony related to frequer
urination.
VIII. Remand

With error established, the Court has the discretion to remand for further
proceedings or reverse and order an immediate award of beHafibsan v. Apfel,
211 F.3d 1172, 11798 (9th Cir.2000)Where no useful purpose would be serve(
by further administrative proceedings, or where the record has been fully
developed, it is appropriate to exercise this discretion to direct an immediate a\
of benefitsld. at 1179 (“[T]he decision of whether to remand for further
proceedings turns upon the likely utility of such proceedings.”). Hewavhere

there are outstanding issues that must be resolved before a determination of

disability can be made, and it is not clear from the record that the ALJ would be

required to find the claimant disabled if all the evidence were properly evaluate
remand is appropriated. at 1179-81.

Here, remand is the appropriate remedy to allow the ALJ the opportunity
remedy the aforementioned error. On remand, the ALJ is directed to evaluate
Plaintiff's subjective limitations regarding her frequenhationas a side effect of
thediureticsprescribed to stem the swelling of her f&xeTlr. 4546, 5960. This
reevaluation should also inclutiee lay testimony of claimant’s husband who
testified to the same limitations regarding frequenturination.SeeTr. 65. In
addition, enhancement of the record may be necessary to resolve outstanding
iIssues at steps four, and possibly five that must be remedied before a determir
of disability can be made.

I X. Conclusion
Based on the foregoing, the Court firde Commissioner’s decision is not

free of legal error or supported by substantial evidence. Ther#ferease is

ORDER GRANTING PL.'S MOTION FOR SUMMARY JUDGMENTAND
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reversed and remanded to the Commissioner for further proceedings not
inconsistent with the Court’s instructions noted above.
Accordingly,IT IS HEREBY ORDERED:
1. Plaintiff’'s Motion for Summary Judgment, ECF N®, is GRANTED.
2. Defendant’s Motion for Summary Judgment, ECF NQ.i4dBENIED.
3. The Commissioner’s decision denying Plaintiff benefiRE/ERSED,
and this case REMANDED for further proceedings consistent with this Order
4. The District Court Executive is directed to enter judgment in favor of
Plaintiff and againsbefendant
5. An application for attorney’s fees may be filed by separate motion.
IT IS SO ORDERED. The District Court Executive is directed to enter this
Order, forward copies to counsel, asidse the file
DATED this 7" day ofMarch, 2014

s/Robert H. Whaley
ROBERT H. WHALEY
SeniorUnited States District Judge
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