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7 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

9 CaseNo. CV-12-00085-JPH

10

PAMELA K. HOWES,
11
Plaintiff, ORDER GRANTING DEFENDANT'’S
12 MOTION FOR SUMMARY

VS. JUDGMENT

13
CAROLYN W. COLVIN, Acting
14|| Commissioner of Social Security,

15 Defendant.

16

BEFORE THE COURT are cross-motions for summary judgment. ECF No.
17

17, 20. Attorney Lora Lee Stover repretseplaintiff (Howes). Special Assistant
18

United States Attorney Willy Le repredsrdefendant (Commissioner). The partjes
19

consented to proceed before a magistjatigge. ECF No. 6. After reviewing the
20

administrative record and the bridied by the parties, the cougtants defendant’s
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motion for summary judgment, ECF No. 20.
JURISDICTION
Howes applied for supplemental saguincome disability benefits (SSI) o
April 15, 2009, alleging ammended onset date of Apl5, 2009 (Tr. 63, 163-70)

The claim was denied initially and orcomsideration (Tr. 120-23, 127-28).

-

Administrative Law Judge (ALJ) CarobnSiderius held a hearing September

8, 2010. Howes, represented by counsetl a vocational expetestified (Tr. 60-

88). On September 30, 2010, the ALJ e&xban unfavorable decision (Tr. 39-53).

The Appeals Council initially granted rew and proposed finding claimant n
eligible for benefits, but indicated theyould consider additional evidence (Tr. 1
22, 155-61). After considering additionali@ence, the Council issued a decision
December 9, 2011 denying review (Tr. 1-1@aking the ALJ’s decision final. O
February 7, 2012 Howes filed this apppatsuant to 42 U.S.C. 88 405(g). ECF N
2, 5.
STATEMENT OF FACTS

The facts have been presented ie #dministrative hearg transcript, the
ALJ’s decision and the parties’ briefs. &hare only briefly summarized here a
throughout this order as necesstrgxplain the Court’s decision.

Howes was 47 years old when she apmpfe benefits and 49 at the hearit

(Tr. 49). She earned one or three AA degraed completed four or more years
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college (Tr. 188, 306, 511Howes worked part-time in March 2004 as a hogme

health attendant. She admitted at the ingashe was recentlyaid off as an
apartment manager because slould not mow the lawnéx locks, etc. She lives
alone, has a driver’s license, and tedlifghe has a prescription for marijuana
relieve chronic pain. Howes has pain irr back, neck, feet, kaes, hips and hand
(Tr. 63-68, 84, 254).
SEQUENTIAL EVALUATION PROCESS

The Social Security Act (the Act) deés disability as th@nability to engage
in any substantial gainful activity by reasof any medically derminable physica
or mental impairment which cdre expected to result death or which has lasted ¢
can be expected to last for a continupesiod of not less thatwelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(3). The Act also provides that a plaintiff shé
be determined to be undedssability only if any impaiments are of such severit
that a plaintiff is not only unable tdo previous work but cannot, consideril
plaintiffs age, education and work expmces, engage inng other substantia
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(Al
1382c(a)(3)(B). Thus, the definition of dmskty consists of both medical an

vocational component&dlund v. Massanari253 F.3d 1152, 1156 {Cir. 2001).

The Commissioner has established\e{step sequential evaluation proce

for determining whether a person is dieal. 20 C.F.R. 88 404.1520, 416.920. S
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one determines if the person is engagedsubstantial gainful activities. If sc

benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step two,ichhdetermines whether plaintiff has
medially severe impairment or comhbtion of impairmers. 20 C.F.R. 88§

404.1520(a)(4)(ii), 416.920)@)(ii).

If plaintiff does not have a severe inmpaent or combination of impairments

the disability claim is denied. If the impaient is severe, the evaluation proceed
the third step, which compes plaintiffs impairment with a number of listg
impairments acknowledged by the Commissiote be so severe as to preclu
substantial gainful activity. 20 C.F.R8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2
C.F.R. 8 404 Subpt. P App. 1. If the impagnt meets or equals one of the list
impairments, plaintiff is conclusively pnesed to be disabled. If the impairment
not one conclusively presuméal be disabling, the evaluation proceeds to the fo
step, which determines whether the impant prevents plaintiff from performin
work which was performed in the past. If aipliff is able to perform previous wor
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),
416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC

considered. If plaintiff cannot perform paskerant work, the fifth and final step i

the process determines whether plaintifilide to perform other work in the national

economy in view of plaintiff's residual fictional capacity, age, education and p

ORDER GRANTING DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT ~ 4

\"4

5 {0

d

de

ed

S

urth

[\

-

ast




10

11

12

13

14

15

16

17

18

19

20

work experience. 20 C.F.R. 88 40520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert482U.S.137(1987).

The initial burden of proof restupon plaintiff to establish @rima faciecase
of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971); Meanel v. Apfel172 F.3d 1111, 1113 {eCir. 1999). The initial burden i

met once plaintiff establishebat a mental or physicampairment prevents thg

performance of previous work. The burdé¢hen shifts, at step five, to the

Commissioner to show that (1) plafiitican perform other substantial gainf
activity and (2) a “significant number fafbs exist in the national economy” whig
plaintiff can performKail v. Heckler 722 F.2d 1496, 1498(Xir. 1984).
STANDARD OF REVIEW

Congress has provided a limited scopgudicial review of a Commissioner’
decision. 42 U.S.C. § 405(g). A Courtust uphold a Commissioner’s decisic
made through an ALJ, wheahe determination is not bad on legal error and i
supported by substantial eviden&ee Jones v. Hecklef60 F.2d 993, 995 {oCir.
1985); Tackett v. Apfel180 F.3d 1094, 1097 {<Lir. 1999). “The [Commissioner’s
determination that a plaintiff is not disabledl be upheld if the findings of fact ar
supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. 8§ 405(g)pubstantial evidence is meothan a mere scintilla

Sorenson v. Weinbergeb14 F.2d 1112, 1119 n 10"(€ir. 1975), but less than
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preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 {9Cir. 1989).
Substantial evidence “means such ewice as a reasonable mind might accept
adequate to support a conclusiorRichardson v. Perales402 U.S. 389, 40]
(1971)(citations omitted). §Juch inferences and conslans as the [Commissionef]

may reasonably draw from the evidence” will also be uphdhtk v. Celebreeze

348 F.2d 289, 293 (dCir. 1965). On review, the Cduconsiders the record as|a

whole, not just the evidence supporting the decision of the Commissildaetman
v. Sullivan 877 F.2d 20, 22 {dCir. 1989)(quotind<ornock v. Harris 648 F.2d 525,

526 (9" Cir. 1980)).

It is the role of the trier of fact, notithCourt, to resolve conflicts in evidence.

as

Richardson 402 U.S. at 400. If evidence supports more than one ratjonal

interpretation, the Courtmay not substitute its judgment for that of the

CommissionerTacketf 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9

Cir. 1984). Nevertheless, a decision supgbriby substantiatvidence will still be

set aside if the proper legal standards werteapplied in weighing the evidence apd

making the decisiorBrawner v. Secretary d¢iealth and Human Service839 F.2d
432, 433 (§ Cir. 1987). Thus, if there is substantial evidence to support
administrative findings, or if there i®flicting evidence that will support a finding
of either disability or nondisability, thenfding of the Commisener is conclusive

Sprague v. Bower12 F.2d 1226, 1229-30"{€ir. 1987).
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ALJ'S FINDINGS

ALJ Siderius noted Howes had previlyuapplied for benefits, been denied

and failed to appeal. She found no basisrémpening the prior determination (T

39, 61-63).

=

The ALJ found at step one that Howe did not work at SGA levels after pnset

(Tr. 41). At steps two and three, sloaifid Howes suffers from fibromyalgia, po
bilateral shoulder reconstruati, degenerative disc diseagepression and anxiety
impairments that are severe but do not nmeehedically equal a Listed impairme
(Tr. 41-43). The ALJ found Howes less tharedible (Tr. 44-46, 49). She foun
Howes is able to perform a range of lightiiwqTr. 43). At step four, the ALJ foun
Howes is unable to perform hpast relevant work (Ti51). At step five, the ALJ
found with an RFC for a range of light vkgp Howes can perform other jobs, such
mail clerk, cleaner, charge account clerk, escort driver and surveillance s

monitor. Alternatively, the ALJ found witAn RFC for a range of sedentary wg

Howes would be able to works a charge account cleakd escort vehicle driver.

Accordingly, the ALJ found Howes is ndtsabled as defined by the Act (Tr. 5
53).
ISSUES
Howes alleges the ALJ erred whemakating the evidence and credibilit

and at step five. ECF No. 18 at 9.ell@ommissioner responds that the AL,
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findings are factually supported and free afrhfal legal error. She asks the court
affirm. ECF No. 20 at 2.
DISCUSSION

A. Credibility

Howes alleges the ALJ's credibility sessment is not properly supporte

ECFNo.18at5, 13-16.

When presented with conflicting medl opinions, the ALJ must determir]
credibility and resolve the conflidBatson v. Comm’r of Soc. Sec. AdmB859 F.3d
1190, 1195 (9 Cir. 2004)(citation omitted). The ALs'credibility findings must be
supported by specific cogent reasoRashad v. Sullivar903 F.2d 1229, 1231 (9
Cir. 1990). Absent affirmative evidenag malingering, the ALJ's reasons f¢
rejecting the claimant’s testimomgust be “clear and convincinglester v. Chater
81 F.3d 821, 834 (bCir. 1995). “General findings are insufficient: rather the A
must identify what testimony is not cibte and what evidence undermines f{
claimant’s complaints.Leste, 81 F.3d at 834Dodrill v. Shalalg 12 F.3d 915, 918
(9" Cir. 1993).

The ALJ’s finding is fully supported.

Work and other activities suggest gegatunctional capacity than Howesg

e

LJ

he

1
D

testimony described. Howesorked for two months as a property manager after

onset, indicating that, at least at timeily activities have been greater th

ORDER GRANTING DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT ~ 8

AN




10

11

12

13

14

15

16

17

18

19

20

reported. Her employer laillowes off as a property manager. The layoff notice

does not indicate Howes has any kind gbanment (Tr. 44, 49, 64, 265). The
ALJ notes Howes had at least two boyfrieadker onset, despite stating she has

friends (Tr. 49, 83, 481,88-89). She was able to mow the lawn at her broth

house, live alone, run errands, prepare mekaige a car with a manual transmissipn

and shop (Tr. 69-70, 72, 780-83, 308, 328,78, 489-91). This is inconsistent with

the degree of limitation alleged.

There are several unexplained gapsré@atment, suggesting limitations we

not as severe as alleged (no badatment from May 72009 through Februar

2010; no shoulder treatmefiom May 7, 2009 until Apti23, 2010)(Tr. 45-46).

no

ers

~

Several months after the hearing a tirepdoctor notes urinalysis showed Howes

was not taking prescribed medication (661). Records show Howes gave pq
effort during at least two examinationdr. 45), referring to Tr. 267 (May 2009
Tr. 447 (June 2010). Treatment has largelgsisted of physical therapy and oth
conservative measureSee e.g Tr. 320-355, 457, 465. (Hztive test results arg

inconsistent with claimed limitationSee e.g.Tr. 457, 464.

Finally, the ALJ notes Howes’ poor wotkstory raises the question whether

her continuing unemployment is actually doaanedical impairments (Tr. 49).
Although lack of supporting medical ieence cannot form the sole basis 1

discounting pain testimony, it is a factdre ALJ can consider when analyzif
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credibility. Burch v. Barnhart 400 F.3d 676, 680 {9 Cir. 2005). Subjective

complaints contradicted by medicacords and by daily activities are proper

consideredCarmickle v. Comm’pf Soc. Sec. Admir633 F.3d 1155, 1161 {Cir.
2008); Thomas v. Barnhart278 F.3d 947, 958-59 {9Cir. 2002). An ALJ may
consider unexplained or inadequately expldifalure to seek treatment or to follo
a prescribed course of treatmefoammasetti v. Astryé33 F.3d 1035, 1039 19
Cir. 2008)(citation omitted). Evidence obmservative treatment is sufficient |
discount a claimant’s testimony regamlithe severity of an impairmeriearra v.

Astrue 481 F.3d 742, 750-51 9Cir. 2007). Failure “to give maximum o

consistent effort” during medical evatians is “compelling” evidence that the

claimant is not credibleflhomas278 F.3d at 959.

The ALJ’'s credibility assessment ssipported by the evidence and free
harmfulerror.

B. Medical evidence

Next, Howes alleges th&LJ gave “no convincing teéonale” for “ignoring”
treating doctor Pavel Conovalc, M.D.’s April 23, 2010 opinion that she is limitg

to sedentary work. ECF No. 18 at l4fereing to Tr. 493-96. The Commissiong

responds that the ALJ gave specific alegitimate reasons for rejecting thjs

contradicted opinion: it is inconsistent with reports from the doctor’s office and

his own notes. Loriel Cary, M.A., at DC€onovalciuc’s office notes Howes ga\
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poor effort during an examination on &, 2009. ECF No. 20 at 16-17, 267. (

April 27, 2010 (four days after he assed an RFC for sedentary work) Dr.

Conovalciuc sent Howes a “last warningtté after urinalysis tested positive fq
marijuana and opiates. He strongly recomdesl treatment for marijuana addictic
(Tr. 451). On April 30, 2010 Dr. Conovalciopined x-rays shownild to moderate
shoulder joint arthritis, with other findings normal (Tr. 449). After the hearing
February 2011, Dr. Conovalciuc opined Howeslld stand 1-2 hours, sit 4-5 houl
occasionally lift 15 pounds and frequly lift ten (Tr. 600).

The RFC for sedentary work is comdicted by additiodaobjective medical

evidence, examining source opinions atholves’ activities (Tr. 457, 500-01, 53

549-52,562).
The ALJ did not ignore this opinioithe court agrees with the Commission
and the Appeals Council (Tr. 159) thatti®ALJ's reasons are indeed specif

legitimate and supported bylmiantial evidence. An AL may properly reject an
opinion that is brief, conckory and inadequately supped by clinical findings.
Bayliss v. Barnhart427 F.3d 1211, 1216{Cir. 2005). Opinions that are internal
inconsistent may properly be given less weig@ge Morgan v. Commissioner
Social Sec. Admin169 F.3d 595, 603 {Cir. 1999).

Moreover, any error iflarmless because the VE testified there are jol

person with Howes’ limitations could dotae sedentary lev€lr. 85-86).

ORDER GRANTING DEFENDANT’'S MOTION
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Howes alleges the ALJ erred wherestailed to find seeral impairments
severe at step two. Shéeges this occurred because the ALJ failed to credit

Conovalciuc’s opinion and skkounted her subjective complaints. ECF No. 18 at

Dr.

11,

13-14. The court has already found theJAlroperly weighed the medical evidence

and plaintiff's credibility.

C. Mental RFC and step five

Howesallegesthe ALJ’s residual functional capacity assessment is in e
because she failed to include moderéritations in the ability to work in
coordination with or proximity to others, get along with coworkers and to intera
appropriately with the publicECF No. 18 at 16-17, TR77-94, 309). Because th
ALJ includeda limitation for only occasional publaontact, Tr. 43, this allegation
unsupportedby therecord.

Howes’ assignment of error with resp to working in proximity to ang
getting along with others isimilarly unavailing. TheALJ notes Howes has had

least two boyfriends since onset. She appears to get along well with f

members. Howes admitted in functiorpoets she gets along well with authority

figures and has never been fired fronola because of problems getting along w|

others (Tr. 48, 201, 203, 22481, 488-91, 509).

The Commissioner asserts Howespbasizes the wrong portion of Dr.

Kraft's August 2009 opinion, the portiacontaining the three moderate limitatio
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discussed above. ECF NO. 20 at 15-T6; 277-78. Insteadthe Commissione

asserts, the ALJ properly gave signifitameight to the narrative portion of the

opinion (Tr. 279). Technically the Commigser is correct. However, the narratiy
contains a limitation to working with otheos a superficial level (Tr. 279). Becau
the ALJ appropriately included the limitatis supported by the record, there was
harmful error.

To the extent Howes’ step five allegation repeats the allegation that theg
failed to properly weigh the evidence,cinding her credibility, the court ha
determined there was no error.

Howes alleges the ALheuld have weighed the evidence differently, but
ALJ is responsible for reviewing the eenice and resolving cdidts or ambiguities
in testimony Magallanes v. Bower881 F.2d 747, 751 {oCir. 1989). It is the role
of the trier of fact, not this courtp resolve conflicts in evidencRichardson 402
U.S. at 400. If evidence supports more tloare rational intemgtation, the Court
may not substitute its judgment for that of the Commissiohackett,180 F.3d at

1097;Allen v. Heckler 749 F.2d 577, 579 {91984). If there is substantial eviden

to support the administrative findings, ortiifere is conflicting evidence that wil

support a finding of either disabilityor nondisability, the finding of the

Commissioner is conclusiv&prague v. BowerB12 F.2d 1226, 1229-30{<Cir.

1987).
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The ALJ's determinations are suptea by the record and free of harmf
legal error.

CONCLUSION

ul

After review the Court finds the ALS’decision is supported by substantial

evidence and free of harmful legal error.
IT IS ORDERED:
Defendant’s motion for summary judgmt, ECF No. 2Q isgranted.
Plaintiff's motion for summary judgment, ECF Nd,, 1s denied.
The District Court Executive is directed file this Order, provide copies t
counsel, enter judgment in favor of defendant@h@®SE the file.
DATED this 19th day of November, 2013.

S/ James P. Hutton

JAMES P. HUTTON
UNITED STATESMAGISTRATE JUDGE
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