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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
RACHEL L. LYGHTS, No. 12€v-0364JPH

Plaintiff,
ORDER GRANTINGPLAINTIFF'S
VS. MOTION FOR SUMMARY JUDGMENT
CAROLYN W. COLVIN, Acting AND DENYING DEFENDANT'S
Commissioner of Social Security, MOTION FOR SUMMARY JUDGMENT

Defendant.

BEFORE THE COURT are crod$dotions for Summary Judgment. (Ct. Rd&, 18)

Attorney Rebecca M. Coufatepresents plaintiff, Special Assistant United States Attorngy

Doc. 20

Jeffrey R. McClainrepresents defendant. The parties have consented to proceed defgre

magistrate judge. (Ct. Rec.)&\fter reviewing the administrative record and briefs filed by th
parties, the court GRANTS plaintiff’'s Motion for Summary Judgment and DENIES defé&rda
Motion for Summary Judgment.

JURISDICTION

Plaintiff Rachel Lynn Lyghtgplaintiff) filed for supplemental security income (SSI) on
April 24, 2008? (Tr. 30, 103.) Plaintiff alleged an onset date of June 1, Z004. 30, 103)

Benefits were denied initially and on reconsideration. (Tr. 66, 73.) Plaintifesteg a hearing

! Carolyn W. Colvin became the Acting Commissioner of Social Security on February 14, 2
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Carolyn W. Colvin tisuseths
for Michael J. Astrue as the defendant in this suit. No further action need be taken riaecon
this suit by reason of the last sentence of 42 U.S.C. § 405(g).
2 Plaintiff also applied for child’s insurance benefits her mother’s social security record on
September 3, 2008Tr. 9.) The ALJ’s decisiordoes not address the child’s insurance benefi
claim, but the Appeals Council reviewecetissue and denied the claim based on the ALJ
findings. (Tr. 810, 97-100.) Plaintiff admits she is not currently eligible for adult child benefit
(ECF No. 16 at 1, n.)2andthe Appeals Council’s decision on this issue is not challenged
plaintiff.

® As noted by the ALJTitle XVI benefits are not payable before the date of application, !
C.F.R.88 416.305, 416.330(a); S.S.R-283 thereforeApril 24, 2008 is the beginningf the
relevant period in this case. (Tr. 30.)
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before an administrative law judge (ALJ), which was held before ALJ R.deBaySeptember
23, 2M09. (Tr. 30-63) Plaintiff was not represented by counsel at the heariRgintiff and
medial expertAnthony Francigestified. (Tr.34-63) The ALJ denied benefits (Tr8124) and
the Appeals Council denied review. (Tr. 1.) The matter is now before this cosuaptito 42
U.S.C. § 405(9).

STATEMENT OF FACTS
The facts of the case are set forth in the administrative hearing trans¢rgptsld’s
decision, and the briefs of plaintiff and the Commissioner, and will therefore only
summarizedere.

Plaintiff was21 years old athe time of the hearing. (T61.) She graduated from high

school. (Tr. 49.5he has work experience as a cashier, telemarketer, waitress and prep cook.

51.) She testified her biggest problem with working has tavith her left knee. (Tr. 50.5he
cannot walk very far and has difficulty standing more than two or three mintlite®4() She

has to lean on something while standing because she has pain up and down her legSfie. 54.

is also prevented from workingy ADD/ADHD. (Tr. 51.) She testified she has been fire
because she has a hard time catching on to things and comprehending things. (Tr.Kek.) |
her longer than other people to learn how to do things the right way. (Tr. 51.) She is slower
other people at doing things. (Tr. 51.)
STANDARD OF REVIEW
Congress has provided a limited scope of judicial review of a Commissioeersaoah.

42 U.S.C. 8§ 405(g). A Court must uphold the Commissioner’s decision, made through an
when the determination is not based on legal error and is supported by substantiakeSekeng
Jones v. Heckler760 F. 2d 993, 995 (9th Cir. 1983kckett v. Apfell80 F. 3d 1094, 1097 (9th
Cir. 1999). “The [Commissioner’s] determination that a claimant is not disabledenilpheld if

the findings of fact are supported by substantial eviderigelgado v. Heckler722 F.2d 570,

be

(Tr.

&K
N

ta
than

ALY,

572 (9th Cir. 1983) (citing 42 U.S.C. 8§ 405(g)). Substantial evidence is more than a mere

scintilla, Sorenson v. Weinbergeb14 F.2d 1112, 1119 A0 (9th Cir. 1975), but less than a
preponderanceMcAllister v. Sullivan 888 F.2d 599, 60602 (9th Cir. 1989)Desrosiers V.

Secretary of Health and Human Servic&l6 F.2d 573, 576 (9th Cir. 1988). Substantig
evidence “means such relevant evidence as a reasonable mind might accept as adeq
support a conclusion.Richardson v. Perales402 U.S. 389, 401 (1971) (citations omitted)
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“[S]uch inferences and conclusions as the [Commissioner] may reasonablyfrdra the
evidence” will also be upheldMark v. Celebrezze348 F.2d 289, 293 (9th Cir. 1965). On
review, the Court considers the record as a whole, not just the evidence supportegsioa d
of the CommissioneiVeetman v. Sullivar877 F.2d 20, 22 (9th Cir. 1989) (quotiKgrnock v.
Harris, 648 F.2d 525, 526 (9th Cir. 1980)).

It is the role of the trier of fact, not this Court, to resolve conflicts in evidencge.

Richardson, 402 U.S. at 400. If evidence supports more than one rational interpretatior
Court may not substitute its judgment that of the Commissionefacketf 180 F.3d at 1097;

the

Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision supported by

substantial evidence will still be set aside if the proper legal standards wteepplied in
weighing theevidence and making the decisi@rawner v. Sec'y of Health and Human Sgrv
839 F.2d 432, 433 (9th Cir. 1988). Thus, if there is substantial evidence to support
administrative findings, or if there is conflicting evidence that will support a findireither
disability or nondisability, the finding of the Commissioner is concluSypeague v. Bowerg12
F.2d 1226, 1229-30 (9th Cir. 1987).
SEQUENTIAL PROCESS

The Social Security Act (the “Act”) defines “disability” as the “inability tayage in any
substantial gainful activity by reason of any medically determinable gdlysir mental
impairment which can be expected to result in death or which has lasted or caredtecckp
last for a continuous period of not less than 12 months.” 42 U.S.C. 88 423 (d)(1)(A), 11
(@)(3)(A). The Act also provides that a plaintiff shall be determined to be undsalality only
if his impairments are of such severity that plaintiff is not only unable to do his prevarids
but cannot, considering plaintiff's age, education and work experiences, engagg other
substantial gainful work which exists in the national economy. 42 U.S.C. 88 423(d)(2)

the

882¢C

A),

1382c(a)(3)(B). Thus, the definition of disability consists of both medical and vocatignal

componentsEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir. 2001).

The Commissioner has established a -B8tep sequential evaluation process for

determining whether a claimant is disabled. 20 C.F.R. 88 404.1520, 416.920. Step
determines if he or she is engaged in substantial gainful activities. dfaineant is engged in
substantial gainful activities, benefits are denied. 20 C.F.R. 88 404.1520(a)(4
416.920(a)(4)(D).
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If the claimant is not engaged in substantial gainful activities, the decision ma
proceeds to step two and determines whether the claimant has a medically spagneent or
combination of impairments. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the alaim
does not have a severe impairment or combination of impairments, the disabilitysatiemed.

If the impairment is seve, the evaluation proceeds to the third step, which compares
claimant’s impairment with a number of listed impairments acknowledged by the Csiomars

to be so severe as to preclude substantial gainful activity. 20 C.F.R. 88 404.152i)(a)(4

\ker

a

the

h(

416.20(a)(4)(ii); 20 C.F.R. § 404 Subpt. P App. 1. If the impairment meets or equals one of the

listed impairments, the claimant is conclusively presumed to be disabled.

If the impairment is not one conclusively presumed to be disabling, the evaluation

proceeds to the fourth step, which determines whether the impairment prevetasrtaatdrom
performing work he or she has performed in the past. If plaintiff is able to perferor hier
previous work, the claimant is not disabled. 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4
At this step, the claimant’s residual functional capacity (“RFC”) assesssentsidered.

If the claimant cannot perform this work, the fifth and final step in the psatetermines

whether the claimant is able to perforther work in the national economy in view of his or he

residual functional capacity and age, education and past work experience. 20 C.F.R.

404.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v. Yuckerd82 U.S. 137 (1987).

The initial burden of proof restspan the claimant to establish a prima facie case
entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 (9th Cir. 197 Mganel
v. Apfe|] 172 F.3d 1111, 1113 (9th Cir. 1999). The initial burden is met once the claim
establishes that a physical or mental impairment prevents him from engaging in Hes o
previous occupation. The burden then shifts, at step five, to the Commissioner to show th
the claimant can perform other substantial gainful activity and (2) a “sigmiframber of jobs
exist in the national economy” which the claimant can perfétail. v. Heckler 722 F.2d 1496,
1498 (9th Cir. 1984).

ALJ’'S FINDINGS

At step one of the sequential evaluation process, the ALJ found plaintiff has ngeéng
in substantial gainful activity since April 22008, the application dat€Tr. 20.) At step two, the
ALJ found plaintiff has the following severe impairmestatuspost/history of multiple left knee

surgeries (Tr. 20.) At step three, the ALJ found plaintiff does not hare impairment or
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combination of impairments that meets or medically equals one of the listed impairm2ats
C.F.R. Part 404, Subpt. P, App. 1. (20.) The ALJ then determineggplaintiff has the residual

functional capacity to perform the full range of sedentary work as defined in 20 C.F.

416.967(a). (Tr. 21.At step four, the ALJ found plaintifias no past relevant work. (Tr..23

After considering plaintiff's age, education, work experience, residuradtibnal capacity, and

A

the MedicalVocationalGuideline, the ALJ found there are jobs that exist in significant numbers

in the national economy the plaintiff can perform. (Tr. 23.) Thus, the ALJ concluded plaastiff
not been under a disability as defined in the Social SecuritgiAoeApril 24, 2008, the date the
application was filed(Tr. 24.)

ISSUES

The question is whether the ALJ’s decision is supported by substantial evidencesand fre

of legal error. Specifically, plaintiff asserts: (1) the ALJ erreddiyng to develop the record
(2) the ALJ should have determined ADD/ADHD is a severe impairméB) the ALJ
improperly relied in the MedicaVocational Guidelines at step fivédECF No.16 at 815.)
Defendant argues: (1he ALJ’s step two findings were reasonable; (2) the ALJ satisfiedulye
to develop the record; (3) the ALJ properly found plaintiff not disabled. (ECF Nat.4181.)
DISCUSSION

At the outset, it is noted that plaintiff's second and third assignments of ependle
upon the outcome of her first argument, that the ALJ failed to properly develogdbwel.r
Plaintiff does not argue that evidence in the record establishes a semékimpairment at step

two, but that the record is incomplete. (ECF No. 16 afid.] Plaintiff's step five argument

assumes neexertional mpairments shoultiave been “fleshed out” by expansion of the record

potentiallyaffecting the step five finding. (ECF No. 16 at13.) Plaintiff does not assert error
regarding the ALJ’s findings as to plaintiff's left knee or other physimopairmentsand after
reviewing the record and the ALJ’s decision, the court concludes the Ahdiads regarding
plaintiff's physical impairments are supported by substantial eviddiues, theprimary issue
before the court is whether the ALJ should haveebiged the record regarding plaintiff's
mental health impairments.

Plaintiff argues the ALJ should have developed the record regarding plainti

ADD/ADHD and IQ (ECF No. B at8-11) In Social Security cases, the ALJ has a special duty

to develop the record fully and fairly and to ensure that the claimant’s istarestonsidered,
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even when the claimant is represented by counigglapetyan v. Halter242 F.3d 1144, 1150
(9th Cir. 2001)Brown v. Heckler713 F.2d 441, 443 (9th Cir.1983). The ALJ must be especial
diligent when the claimant is unrepresentbttLeod v. Astrue640 F.3d 881, 885 {9Cir.
2011).The regulations provide that the ALJ may attempilitain additional evidence when the
evidence as a whole is insufficient to make a disability determination, or ifvegighing the
evidence the ALJ cannot make a disability determination. 20 C.F.R. § 404.152&e¥ 3)so
20 C.F.R. 404.1519a. Ambiguous evidence, or the ALJ's own finding that the recor
inadequate to allow for proper evaluation of the evidence, triggers the ALJ'©dapnduct an
appropriate inquiry.”Smolen v. Chater80 F.3d 1273, 1288 {9Cir. 1996); Armstrong V.
Comm’r of Soc. Sec. Admirl60 F.3d 587, 590 (9th Cir.1998ge alsdlonapetyan242 F.3d at
1150.

The ALJ noted plaintiff’'s medical records are “clear and concise” (Tr. 20) andleoedi
the limited evidence regarding plaintiffs ADD/ADHD in the record. (Tr-221) The ALJ noted
Dr. Purdy’s November 2008 “handwritten, rather cryptic, short treatment natksaie plaintiff

reported having problems paying attention and understanding things and thatidbeen fired

from jobs for not catching on. (T21, 249.)Plaintiff reported she had not taken medication for

ADHD in three or four years and Dr. Purdy prescribed Strattera. (Tr. 2Z4®¢dember 2008,
plaintiff reported Strattera causes nausea and dizziness, so a newppoestor a reduced dose
was given(Tr. 248.) In June 2009, plaintiff saw Dr. Purdy to “fill out paperwork for disability
and she wanted to get back on Stratfef&r. 245.) Dr. Purdy noted she graduated from hig
schooland is raising two children without trouble while her husband works. (Tr. 245.) Plain
had previously reported back pain which was resolved and there were “no other proplems.
245.) Plaintiff reported she focused better on Strattera and wantedtéot it, so Dr. Purdy
issued a new prescription. Dr. Purdy assessed myalgia, mild ADD, and matidramiated
notation including a question mark, down arrow, and “IQ,” suggesting questionable decreas
lower 1Q. (Tr. 245.)This is the extent of the medical record discussing plaintiff's ADD and IQ.
The ALJ found plaintif's ADD was better on Strattera and concluded indications
guestionable decreased IQ “are without merit considering her overall hastdrgverall medical
record.” (Tr. 22.)The ALJdid not otherwise comment on plaintiffs ADHD or ADD at step twg

* Any “disability paperwork” vhich may have been completed by Dr. Purdy is not part of t
record.

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 6

y

d is

tiff

ed

of




or in evaluating plaintiff's limitationsPlaintiff argues the AL3hould have developed the record
by requesting additional school or medical records or directing a consulpstyehologial
examination. (ECF No. 16 at 9.)

Specifically, plaintiff asserts the ALJ should have develoghd record regarding

plaintiff's educational backgraow. (ECF No. 16 at 9.) The record contains plaintiff's middle

school and high schodtanscipts for 2001 to 2006 with suggest that plaintiff spent time in
“life skills” and “resource” classes. (Tr. 14®.) Plaintiff graduated from high school with
cumulative GPA of 1.429. (Tr. 169.) According to plaintiff, her transcripts show thavabte
“passed at ar8 grade level.” (Tr. 13.) Plaintiff argues the ALJ should have attempted to obt
additional school recordsuch as amndividual Educational Plan (IEP or Section 504 plan)Q

or behavioral test results to suppthe need for life skills and resource room classes. (ECF N
16 at 9.)

Plaintiff also argues the ALJ should have sent plaintiff for a consultative pegotel
evaluation to further expand the record. (ECF No. 16-HD.PAn ALJ “has broad latitude in
ordering a consultative examation.” See Reed v. Massan&70 F.3d 838, 842 (dCir. 2001)
(quoting Diaz v. Sec'y of Health and Human Ser@98 F.2d 774, 778 (10th Cir.1990)). The
government is not required to bear the expense of an examination for every cl@emant
generally 20 C.F.R. 88 404.1517519t, 416.91-919t. A consultative examination may be]
required to resolve an inconsistency in the evidence or when the evidence as a wh
insufficient for a determination. 20 C.F.R. 88 404.1519a(b), 416.%18mtiff asserts the ALJ
relied on his own observations and acted as his own medical expert rather than orf
psychological evaluation. (ECF No. 16 at 10.)

Plaintiff was not represented by an attorney at the hearing. (Tr. 18, 31.) THeaélah
affirmative duty to develop the record, particularly when a claimant is unrepeds€elaya v.
Halter, 332 F.3d 1177, 1184 {9Cir. 2003). The question is whether the ALJ has acte
reasonably in fulfilling his or her responsibility of scrupulous, conscientious, agdrdiinquiry
into the factsld. In cases of mental impairments, this duty is especially impoidsaitiorme v.
Sullivan 924 F.2d 841, 849 {oCir. 1991).When a claimant i®oth unrepesented and suffers
from a mental impairment, the ALJ's duty to carefully develop the recordeis greater.
Thompson v. Sullivar®33 F.2d 581, 586 {7Cir. 1991) Guoting Ransom v. Bower844 F.2d
1326, 1330 n. 4 (7th Cir. 1988)).
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In this case, there is evidence suggestive of a méngairmentdue to ADHD and
possible low 1Q. The ALJ asked plaintiff taqvide Dr. Purdys records and indicated if the
records showed something significant, he might request a psychological evaluatiosR.)
Although Dr. Purdyassessd only mild ADD (Tr. 245), the notation suggesting questionable [(
creates an ambiguityln combination with school records indicating plaintiff receive
educational services from the life skills and resource classiotima record is unclear about
plaintiff's cognitive abilities. In light of the ALJ’s heightened duty of inguvhen a plaintiff is
unrepresented and alleging mental impairments, the ALJ should have pursuechtobariof
plaintiff's alleged mental limations. The ALJ’s duty to develop the record may have been n
simply by inquiring of Dr. Purdy to clarify his opinion, or by further investigatiaio ischool
records to determine whether psychological or cognitive testing was previasty or by a
psychological evaluation.

Further, the ALJ's dismissal of Dr. Purdy’s note regarding questionables IQoti
adequately supportedlt is insufficient for the ALJ to reject the opinion of a treating o
examining physician by merely stag, without more, that it is inconsistent with other evidenc
in the recordSee Embrey v. Bowe849 F.2d 418, 421 t(rQCir. 1988). The ALJ must do more
than offer his conclusions. He must set forth his own interpretation and explain wéijet, r
than the doctor’s, is corred®rn v. Astrue 495 F.3d 625, 632 {9Cir. 2007). Here, the ALJ
discardedDr. Purdy’s note about questionable 18 “without merit considering her overall
history andoverall medical recordbut failed to explan or discuss the conclusiom any detail.
(TR. 22.)The ALJ’s generalization is not sufficiently specific to justify rejecting Dudy’s
note raising an issue regarding plaintiff's 1Q.

Because the record is not clear regardotgntiff’'s mental abilities, the ALJ should
obtain additional evidence regardiramy mental limitations arising from ADD/ADHD or

possible low 1Q. The ALJ may develop the record by requesting additional infonnfiam Dr.

®If a treating or examining physician’s opinions are not contradicted, #repe rejected only
with clear and convincing reasonisester v. Chater81 F.3d 821, 830 (bCir. 1996). However,
if contradicted, the ALJ may reject the opinion if he states specific, legitimatensthat are
supported by substantial evidenceee Flaten v. Secretary of Health and Human SéavF.3d
1453, 1463 (8 Cir. 1995) (citingMagallanes v. Boen, 881 F.2d 747, 753 {9Cir. 1989);Fair
v. Bowen 885 F.2d 597, 605 {0Cir. 1989). In this case, there is no contradictory medical
psychological opinion regarding plaintiff's mental health. Thus, the ALJ must proedeand
convincing reason®f rejecting a portion of Dr. Purdy’s findings.
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Purdy, obtaining additional educational or mental health records, directing a pgychbl
evaluation, or via the testimony of psychological expert, as the ALJ determibesecessary.
CONCLUSION

The ALJ’s decision is not supported by substargiatience and free of legal error. On
remand, the ALJ shouldevelop the record regarding plaintiff's mental ability and limitations.

Accordingly,

IT IS ORDERED:

1. Plaintiffs Motion for Summary Judgmer(Ct. Rec. 15)is GRANTED. The
matter is remandei the Commissioner for additional proceedings pursuant to sentence fou
U.S.C. 405(qg).

2. Defendant’s Motion for Summary Judgmg@dt. Rec. 18 )is DENIED.

3. An application for attorney fees may be filed by separate motion.

The District Court Egcutive is directed to file this Order and provide a copy to coung
for plaintiff and defendant. Judgment shall be entered for plaintiff and the Hadé ke
CLOSED.

DATED October ¥, 2013

S/ JAMES P. HUTTON
UNITED STATES MAGISTRATEJUDGE
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