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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ALBERT M. WOODS No. 12-c/-0398-PH
Plaintift, ORDER GRANTINGDEFENDANT’S
Vs. MOTION FOR SUMMARY JUDGMENT
CAROLYN W. COLVIN, Acting AND DENYING PLAINTIFF'S MOTION
Commissioner of Social Security, FOR SUMMARY JUDGMENT
Defendant.

BEFORE THE COURT are croddotions for Summary Judgment. (Ct. Rd@, 17.)
Attorney Maureen J. Rosetteepresents plaintiff, Special Assistant United States Attorngy
Christopher J. Bracketepresents defendant. The parties have consented to proceedabefpre
magistrate judge. (Ct. Rec.) After reviewing the administrative record and briefs filed by the
parties, the court GRANT8efendaris Motion for Summary Judgment and DENIp&intiff's
Motion for Summary Judgment.

JURISDICTION

Plaintiff Albert M. Woods(plaintiff) protectively filed for supplemental security income
(SSI) onAugust 17, 2009(Tr. 46, 118) Plaintiff initially alleged an onset date d&nuary 21,
1979but later amended the alleged onset datba@pplication date of August 17, 20Q9r. 46,
118) Benefits were denied initigl and on reconsideration. (Tr. 78,.BPlaintiff requested
hearing before an administrative law judge (ALJ), which was held before Atali@ Siderius
on November 4 2010. (Tr.41-69) Plaintiff was represented by counsel andifiedt at the
hearing. (Tr. 4463.) Vocational expert K. Diane Kramaiso testiled. (Tr. 63-68) The ALJ
denied benefits (Tr.829) and the Appeals Council denied review. (Tr. 1.) The matter is now
before this court pursuant to 42 U.S.C. § 405(q).

! Carolyn W. Colvin became the Acting Commissioner of Social Security on February 14, 2013.
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Carolyn W. Colvin tisusedhs
for Michael J. Astrue as the defendant in this suit. No further action need be takennaeconti
this suit by reason of the last sentence of 42 U.S.C. § 405(g).
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STATEMENT OF FACTS

The facts of the case are set forth in the administrative hetangcripts, the ALJ’s
decision, and the briefs of plaintiff and the Commissioner, and will therefore only
summarized here.

Plaintiff was43 years old athe time of the hearing. (Tr. 44He went to school through
the ninth grade. (Tr. 46.) He is working on his GED. (Tr. 46.) He is a landscaper by Trade.
44.) He has also done some logging. (Tr. 44.) He has a shoulder problem from overuse. (T
He had arthritis and bone spurs in his shoulder. (Tr. 47.) He has a number of smmgdries

be

(
r. 47.)

right shoulder (Tr. 47.) He has gone to physical therapy after each surgery but has never

completed it. (Tr. 4%0.) He can use his arm and shoulder limitedly. (Tr. 53.) He testified

cannot lift, cannot carry things for very long, and it affects his whole arm and Aan83() He

has had two surgeries on he$t kneebut he has no real limitations because of the knee. (Tr. %

58.) He also has a wrist problem so he does not have full range of motion in his wrist. (Tr.
He has a plate in his armlr( 56.) His arm and wrist problems cause him to drop things a
make picking things up difficult. (Tr. 567.) He has problems with grip, strength and range
motion. (Tr. 57.) Plaintiff testified his doctor said he is manic depressive or hipatahedoes
not take medication. (Tr. 585.) He gets stressed out and very nervous. (Tr. 55.) He has a I
time being around people and dealing with things. (Tr. 55.) He spends most of his time sittin
the couch watching t.v. because he would rather not deal with people and because he car
much. (Tr. 58.) He has a difficult time remembering what he reads. (82.$He has hearing
aids but does not wear them because they need batteries.-gl.) 6i& had hepatitis C but was
successfully treated. (T6263.) However, according to plaintiff, some of his mental healt
issues are at least partially attributable to the femgn effects of hepatitis C treatment. (Tr- 62
63.)
STANDARD OF REVIEW

Congress has provided a limited scope of judicial reviea Gbmmissioner’s decision.
42 U.S.C. 8 405(g). A Court must uphold the Commissioner’s decision, made through an
when the determination is not based on legal error and is supported by substantiakeSekeng
Jones v. Heckler760 F. 2d 993, 995 (9th Cir. 1983kckett v. Apfell80 F. 3d 1094, 1097 (9th
Cir. 1999). “The [Commissioner’s] determination that a claimant is not disabledenipheld if

the findings of fact are supported by substantial eviderigelgado v. Heckler722 F.2d 570,
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572 (9th Cir. 1983) (citing 42 U.S.C. 8 405(g)). Substantial evidence is more than a mere
scintilla, Sorenson v. Weinbergeb14 F.2d 1112, 1119 n. 10 (9th Cir. 1975), but less than a
preponderanceMcAllister v. Sullivan 888 F.2d 599, 60602 (9th Cir. 1989)Desrosiers v.
Secretary of Health and Human Servic&l6 F.2d 573, 576 (9th Cir. 1988). Substantigl
evidence “means such relevant evidence as a reasonable mind might accept as adeguate to
support a conclusion.Richardson v. Perales402 U.S. 389, 401 (197 (citations omitted).
“[SJuch inferences and conclusions as the [Commissioner] may reasonablyfrdra the
evidence” will also be upheldMark v. Celebrezze348 F.2d 289, 293 (9th Cir. 1965). On
review, the Court considers the record as a whole, not just the evidence supportiegdioa d
of the Commissioneieetman v. Sullivar877 F.2d 20, 22 (9th Cir. 1989) (quotiKgrnock v.
Harris, 648 F.2d 525, 526 (9th Cir. 1980)).

It is the role of the trier of fact, not this Court, to resolve conflictsewdence.
Richardson, 402 U.S. at 400. If evidence supports more than one rational interpretation, the
Court may not substitute its judgment for that of the Commissidiaekett 180 F.3d at 1097;
Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision supported by
substantial evidence will still be set aside if the proper legal standards wteepplied in

weighing the evidence and making the decisBmawner v. Sec’y of Health and Human Serv
839 F.2d 432, 433 (9th Cir. 1988). Thus, if there is substantial evidence to suppori the
administrative findings, or if there is conflicting evidence that will support a fgndineither
disability or nondisability, the finding of the Commissioner is conclu$Sypeague v. Bower812
F.2d 1226, 1229-30 (9th Cir. 1987).
SEQUENTIAL PROCESS

The Social Security Act (the “Act”) defines “disability” as the “inability tayage in any
substantial gainful activity by reason of any medically determinable gdlysir mental
impairment which can be expected to result in death or which has lasted or caredtedexp
last for a continuous period of not less than 12 months.” 42 U.S.C. 88 423 (d)(1)(A), 1382c
(@)(3)(A). The Act also provides that a plaintiff shall be determined to be undsalality only
if his impairments are of such severity th&iptiff is not only unable to do his previous work
but cannot, considering plaintiff's age, education and work experiences, engagg other

substantial gainful work which exists in the national economy. 42 U.S.C. 88 423(d)(2)(A),
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1382c(a)(3)(B). Thusthe definition of disability consists of both medical and vocation;
componentsEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir. 2001).

The Commissioner has established a -B8tep sequential evaluation process for

determining whether a claimant igsdbled. 20 C.F.R. 88 404.1520, 416.920. Step oI
determines if he or she is engaged in substantial gainful activities. dfdineant is engaged in
substantial gainful activities, benefits are denied. 20 C.F.R. 88 404.1520(a)(4
416.920(a)(4)(D).

If the claimant is not engaged in substantial gainful activities, the decision m4d
proceeds to step two and determines whether the claimant has a medically spagnaent or
combination of impairments. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4f(iHe claimant
does not have a severe impairment or combination of impairments, the disabilitysatiEmed.

If the impairment is severe, the evaluation proceeds to the third step, which esitigar
claimant’s impairment with a number of listedgairments acknowledged by the Commissiong
to be so severe as to preclude substantial gainful activity. 20 C.F.R. 88 404.152i)(a)(4
416.920(a)(4)(ii); 20 C.F.R. § 404 Subpt. P App. 1. If the impairment meets or equals one ¢
listed impairments, #hclaimant is conclusively presumed to be disabled.
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If the impairment is not one conclusively presumed to be disabling, the evaluation

proceeds to the fourth step, which determines whether the impairment prevetasriaatdrom

performing work he orte has performed in the past. If plaintiff is able to perform his or her

previous work, the claimant is not disabled. 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4
At this step, the claimant’s residual functional capacity (“RFC”) assessshemnsi@red.

If the claimant cannot perform this work, the fifth and final step in the psatsermines
whether the claimant is able to perform other work in the national economy in view of his of
residual functional capacity and age, education and past work experience. 20 C.F.H
404.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v. Yuckerd82 U.S. 137 (1987).

The initial burden of proof rests upon the claimant to establish a prima facie fcas
entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 (9th Cir. 197 Meanel
v. Apfe|] 172 F.3d 1111, 1113 (9th Cir. 1999). The initial burden is met once the claim
establishes that a physical or mental impairment prevents him from engaging in Hes o
previous occupation. The burden then shifts, at step five, to the Commissioner to show th

the claimant can perform other substantial gainful activity and (2) a “‘'sgnifnumber of jobs
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exist in the national economy” which the claimant can perfétail. v. Heckler 722 F.2d 1496,
1498 (9th Cir. 1984).
ALJ'S FINDINGS

At step one of the sequential evaluation process, the ALJ found plaintiff has ngeéng
in substantial gainful activity sincluly 13, 2009, the application dat@lr. 20.) At step two, the
ALJ found plaintiff has the ftdwing severe impairmentsight shoulder injury, attention deficit
hyperactivity disorder and depressidiir. 20.) At step three, the ALJ found plaintiff does not
have an impairment or combination of impairments that meets or medically equals tbee @
listed impairments in 20 C.F.R. Part 404, Subpt. P, App. 1. (TyrTAe ALJ then determined:

[Cllaimant has the residual functional capacity to perfbgimt work as defined in

20 CFR 416.967(b). he can lift and/or carry 20 pounds occasionally and 10
pounds frequently. He can stand and/or walk with normal breaks for up to six
hours in an eighhour workday. He can sit with normal breaks for up to six hours
in an eighthour workday. He can occasionally crawl and climb ladders, ropes or
scaffolds. He is linted to occasional overhead reaching with the right dominant
arm. The claimant is capable of doing simple and repetitivetonkreestep
tasks with no detailed work with occasional contact with the public.

(Tr. 23.) At step four, the ALJ found plaintifs unable to perform any past relevant work. (Tr
27.) After considering plaintiff's age, education, work experience, resifiludtional capacity
and the testimony of a vocational expert, the ALJ found there are jobs that exgstificat
numbers inthe national economy that the plaintiff can perform. (Tr. 27.) Thus, the A
concluded plaintiff has not been under a disability as defined in the Social Séairdgince
July 13, 2009, the date the application was filed. (Tr. 28.)
ISSUES

The question is whether the ALJ’s decision is supported by substantial evidencesang
of legal error. Specifically, plaintiff assertise ALJ (1) failed to properly consider plaintiff's
shoulder impairment at step thr€2) erred in evaluating the medical apslychological opinion
evidence. (ECF No. 14 atX5.) Defendant argues: (1Ipe ALJ properlydetermined plaintiff's
shoulder condition does not meet a listiagd(2) the ALJ properhassessed plaintiff's residual
functional capacity by considering theedical andpsychological opinion evidence. (ECF N4.
at5-15.)
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DISCUSSION
1. Step Three

Plaintiff argues the ALJ’s step three finding regarding plaintiff's sheuttbndition is
inadequate and he meets the listinggonusculoskeletal impairmeh{ECF Na 14 at 911.) If
plaintiff meets thecriteria foran impairmentistedin 20 C.F.R. Pt. 404 App. (Lthe listings”),
he is presumed to be disabled. 20 C.B404.1520a)(4)(ii), 416.920(a)(4)(i))-The listings
includethe “symptoms, signs and laboratory findihdgisat make up the characteristics of each
listed impairment. 20 C.F.R.404.1525. To meet a listed impairment, a claimant must establjsh
that he or she meets each characteristic of a listed impairment relevant to hislarnhe0
C.F.R. § 404.1526.Plaintiff bears the burden of establishing she meets a lisBagch v.
Barnhart 400 F.3d 676, 683 (oCir. 2005).

The ALJ concluded plaintiff's right shoulder symptoms fail to meet or medgieajlial
the severity required for listing).02, major dysfunction of a joint. (Tr. 21.) Plaintiff argues thq
ALJ improperly evaluated the medical evidence and inadequately explained the retep |th
finding. (ECF No. 14 at41.) Plaintiff describes evidence nght shoulder surgeries arfds
testimony about limitations caused by might shoulder condition. (ECF No. 14 atl9.)
However, plaintiff fails to establish he meets all of tharacteristic®of listing 1.02.To meet
listing 1.02, all of the following must h@esent:

= gross anatomidadeformity (e.g., subluxation, contracture, bony or fibrous
ankylosis, instability) and

= chronic joint pain and stiffness with signs of limitation of motion or other
abnormal motion of the affected joint(s), and

= findings on appropriate medically acceptable imaging of joint space
narrowing, bony destruction, or ankylosis of the affected joint(s).

= With:
A. Involvement of one major peripheral weigtgaring joint (e., hip, knee,
or ankle), resulting in inability to ambulate effectively, as defined in 1.00B2b;
or
B. Involvement of one major peripheral joint in each upper extremiy (
shoulder, elbow, or wridtand), resulting in inability to perform fine and
gross movements effectively, as defined in 1.00B2c.

Plaintiff asserts the ALJ erred in assessimg shoulder conditiomnder listingl.02B because

plaintiff has two failed arthroscopic evaluations, weak grip in his fgintd andhis range of

*Plaintiff acknowledges the ALX{d evaluate Mr. Woods’' mental impairments quite thoroughly
at step three.lECF No. 14 at 9.)

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT®6




motion s lacking, andbecausehe testified that he had difficulties performing fine and gros

manipulation movements effectively due to problems with his right hand and wrist. (&CHE N

S

at 11.) First, plaintiff fails to establish that the first requirements of listing 1.02 are met.

Assuming for the sake of argument those elements are supported by theplegatitf, cannot
establishlisting requiremeniL.02B because it requires findings regardirjgimat in “each upper
extremity.” Theinability to perform fineand gross movementsfedtively is defined as “an
extreme loss of function dboth upper extremities.’20 C.F.R. Pt. 404 App.,11.00B2)(c)
(emphasis added)The evidence(and plaintiffs argumentjonly establishes problems with
plaintiff's right upper extremity, nah “eachupper extremity” or both upper extremitiesFor a
claimant to show that his impairment matches a listing, it must meet all of the specifiedl me
criteria. An impairment that manifests only some of those criteria, nomhatteseverely, does
not qualify. Sullivan v. Zebley493 U.S. 521, 530 (199. Thus, the evidence does not establis

plaintiff meets listing 1.0Ddecause only one upper extremity is affected by plaintiff’s shoulder

condition.

Further, the listing includes examples of the inability to perform fine and gro
movements effectivelyincluding the inability to prepare a simple meal and feed oneself, t
inability to take care of personal hygiene, the inability to sort and handlespapies, and the
inability to place files in a file cabinet at or above waist le28l. C.F.R. Pt. 404 App.,1
1.0082)(c). The evidence does not establ@hintiff experiencesuch significant limitations.
Plaintiff reported the ability to feed and wash himself (Tr. 137), prepare food (Tr. 132, 1
make coffee (Tr. 161, 226), provide food and water for a pet (Tr. 161), dress himséBZJr.
take care of personal hygiene (Tr. 226), and do dishes, laundry, cooking, cleangropaerg
shopping (Tr. 226). Plaintiff is able to live alone and take care of himself despishdulder
condition. Thus,while the evidence establishes some limitations due to plainiigfs shoulder
injury, the evidence does not establish that plaintiff's shoulder condésuited in an inability
to perform fine and gross motor movements effectivehe ALJ properly concluded there is no
evidence of involvement of one major peripheral jameach upper extremitsesulting in an
inability to perform fine and gross motor movements. (Tr. 21.) As a result, the ALJ did abt €

step three.
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2. Opinion Evidence
a. Dr. Boone
Plainiff argues the ALJ did not properly consider or reject the opinion of Dr. Boone|, a

treating physician. (ECF No. 14 at-12.) In disability proceedings, a treating physi¢g&an

opinion carries more weight than an examining physisiampinion, and an examining

physiciaris opinion is given more weight than that of a 4@xamining physicianBenecke v.

Barnhart 379 F.3d 587, 592 {oCir. 2004);Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995).

If the treating or examininghysicians opinionsare not contradicted, they can be rejected only

with clear and convincing reasonsester 81 F.3d at 830f contradicted, the opinion can only

be rejected fof'specific and“legitimate reasons that are supported by substantial evidence
the record Andrews v. Shalaléb3 F.3d 1035, 1043 {9Cir. 1995). Historically, the courts have

recognized conflicting medical evidence, the absence of regular medical tredumieg the

n

alleged period of disability, and the lack of medical support for ddctepmorts based
substantially on a claimastsubjective complaints of pain as specific, legitimate reasons for
disregarding a treating or examining physitsaopinion. Flaten v. Secretary of Health and
Human Servs44 F.3d 1453, 1463-64 (9th Cir. 199Bgir, 885 F.2d at 604.

If a treating or examininghysicians opinions are not contradicted, they can be rejected
only with clear and convincing reasonsester v. Chater81 F.3d 821, 830 {bCir. 1996).
However, if contradicted, the ALJ may reject thenagn if he states specific, legitimate reason:

\"ZJ

that are supported by substantial evidei@se Flaten v. Secretary of Health and Human Sery.
44 F.3d 1453, 1463 {oCir. 1995) (citingMagallanes v. Bower881 F.2d 747, 753 {oCir.
1989);Fair v. Bowen 885 F.2d 597, 605 {oCir. 1989).

Dr. Boone completed DSHS Physical Evaluation forms in January 2008 and December
2009. (Tr.292-99) In 2008, Dr. Boone diagnosed osteoarthritis of the right shoulder and Jeft
knee and assessed a marked limitation in all work activities (“very signifit@nference with
the ability to perform one or more werklated activities”) due to plaintiff's shoulder and g
severe limitation in all work activities (“inability to perform one or more basickwelated
activities”) due to plaintiffs knee problem. (Tr. 294.) In 2009, Dr. Boone diagnosed
osteoarthritis of the right shoulder and left knee and indicated both conditions causdeeé ma
limitation in all work activities (Tr. 298.) In 2008 and 2009, Dr. Boone opined pitiimvas
limited to sedentary work. (Tr. 294, 298.)
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The ALJ gave little weight to Dr. Boone’s opinions for two reasons. (Tr. 26.) Hiest
ALJ pointed out Dr. Boone’s opinions are unsupported by objective findings. (TA Btefical
opinion may be rejected if it is unsupported by medical findiBgay v. Comnii Soc. Sec.
Admin, 554 F.3d 1219, 1228 (9th Cir. 200Batson v. Comm Soc. Sec. Admin359 F.3d
1190, 1195 (9 Cir. 2004);Thomas v. Barnhar278 F.3d 947, 957 {oCir. 2002); Tonapetyarv.
Halter, 242 F.3d 1144, 1149 {9Cir. 2001), Matney v. Sullivan981 F.2d 1016, 1019 (9th
Cir.1992). Dr. Boone’s office visit notes areery limited. (Tr. 26378.) There is only one
mention of “shoulder strain” with no specific findingsxam result®r limitations mentioned.
(Tr. 274.) The ALJ reasonably concluded the objective findings do not suppoBoone’s
conclusions.

The second reason mentioned by the ALJ in rejecting Dr. Boone’s opinion is that
opinions are inconsistent with plaintiffewn allegations. (Tr. 26.) An ALJ may discount g
physician’s opinion when a claimant’s own statemeattsut his conflict withthe medical
opinion. SeeMorgan v. Comnh Soc. Sec. Admin169 F.3d 595, 60602 (" Cir. 1999);
Magallanes v. BowerB881 F.2d 747, 751 {9Cir. 1989) The ALJ pointed out plaintiff told Dr.
Everhart in September 2009 that he had amlgrmittent and somewhat improveagdht shoulder
symptoms and he denied any other physical problems, yet a few months later Cr.f@owoh
plaintiff to be very limited due to his shoulder and knee problems. (Tr. 262233he ALJ
reasonably resolved the conflict between Dr. Boone’s opinion and plaintiff's statienT his is
therefore a specific, legitimate reason for rejecting Dr. Boone’s@pini

Plaintiff argues the ALJ’s reasons for rejecting Dr. Boone’s opinion aetplate” and
are not sufficiently specific. (ECF No. 14 at 1R)is insufficient for the ALJ to reject the
opinion of a treating or examining physician by merely statwthout more, that there is a lack
of objective medical findings in the record to support or that it is inconsistent Wwehetidence
in the record.See Embrey v. BoweB49 F.2d 418, 421 t(rQCir. 1988). However, the ALJ
described at least one exampdé evidence inconsistent with Dr. Boone’s findings an(
thoroughly discussed the medical evidence conflicting with Dr. Boone’s finding2&)rAs a
result, the ALJ’s findings are sufficiently specific.

Plaintiff also argues the ALJ improperly relied time opinion of a reviewing nen
physician. (ECF No. 14 at 11.) Nga P. Truong completed a Physical Residuaiofainct
Capacity Assessment form on November 25, 2009. (Tr-5250 Plaintiff argues the ALJ
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improperly adopted those limitations even though Nga Truong is a not a medical doctor.
No. 14 at 11.However, plaintiff overlooks the findings of Dr. Staley, a reviewing pligsijc
who considered the same evidence (as well as additional evidence) and affirmiREChe
prepared by Nga Truong. (Tr. 301.) The ALJ considered both opinions and gave subst
weight to them. (Tr. 27.Even if Nga Truong'slay opinion was improperly weighed or
considered, Dr. Staley’s opinion is equivalent and supports the ALJ's RF@dirfdiusthere is
no error in considering Nga Truong’s opinioRlaintiff further argueshe opinion of a
nonexamining physician cannot by itself constitute substantial evidence thategushié
rejection of the opinion of either an examining physictana treating physicianLester v.
Chaer, 81 F.3d 821, 839" Cir. 1995). The ALJ did not justify rejection of Dr. Boone's
opinion by citing Dr. Staley’s opinion. Instead, the ALJ cited specific, tagie reasons
supported by substantial evidence in the record for rejecting Dr. Boone’s opinioh arei
independent of Dr. Staley’s opinion. However, Dr. Staley’s opinion is consistent wiglL#'e
findings and with other evidence cited by the ALJ throughout the decision, including thesreg
of plaintiff's treating specialist, Dr. Pontewo. (Tr. 2026.) As a result, the ALJ did not err in
rejecting Dr. Boone’s opinion or crediting Dr. Staley’s opinion.

b. Dr. Beaty

Plaintiff argues the ALJ erred by failing to include all of the limitations identified by D
Bailey and credited by the ALJ the RFC and hypothetical to the vocational exg&€F No.
14 at 1314.) Plaintiff argues that although the ALJ credited Dr. Beaty’'s opinion, ‘Ab&'s
hypothetical question to the vocational expert did not include even a narrative tafiimias
given by Dr. Beay.” (ECF No. 14 at 14.Jhe ALJs hypothetical must be based on medicg
assumptions supported by substantial evidence in the record which reflectaatilaimarnis
limitations. Osenbrook v. ApfeR40 F.3D 1157, 1165 {SCir. 2001).The hyothetical should be
“accurate, detailed, and supported by the medical récbadkett v. Apfel180 F.3d 1094, 1101
(9™ Cir. 1999).The ALJ’s hypothetical to the vocational exp@nd the RFC)ncludesthese
mental limitations: “They’d be capable of doing simple and repetitive one to-dtepdasks
with no detailed work with occasional contact with the public.” (Tr. 66.) The issue is whigthe

RFC and hypothetical are supported by substantial exédi@nthe record.
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The ALJ credited all of the psychological opinion evidence in the record whiclde=l

the opinions of Dr. Ashworth, Dr. Everhart, and Dr. Be&ty. Beaty's findings are based on

review of the record, including Dr. Ashworth’s findings and Dr. Everhart’s fireding

Dr. Ashworth completed a DSHS Psychological/Psychiatric Evaluation fliorMairch
2008. (Tr. 19295.) He assessed four moderate limitations and three mild limitations. (Tr. 1
He assessed no limitation in the ability to ersland, remember and follow simple (one or tw
step) tasks and a mild limitation in the ability to understand, remember and fwloywlex
(more than two step) directions. (Tr. 194.) He also found plaintiff had no limitation in tig ab
to perform routine tasks. (Tr. 194.) This is a reasonable basis for the ALJisfitndit plaintiff

can perform simple and repetitive erte threestep tasks. (Tr. 66.) Dr. Ashworth also foundg

plaintiff's ability to interact with the public is mildly limited. (Tr. 194.) This is cstent with
the ALJ’s finding that plaintiff can have occasional contact with the public.6@.) Thus, the
ALJ’s findings are properly supported by substantial evidence.

Dr. Everhart completed a narrative psychological evaluation in Sbpte2009. (Tr.
22328.) She observed plaintiff had difficulty seeing some of the testing and heistdt veere
to beinterpreted with caution. (Tr. 227.) However, she reported plaintiff needs no help with
activities of daily living. (Tr. 227.) She found plaintiff has the abilitylisben, understand and
remember simple directions, consistent with the ALJ’s findings. (Tr. 227.) ISbéaund he
would have “much difficulty” working with the public. (Tr. 228.) This finding is also coestst
with the ALJ’s determination that plaintiff should be limited¢casional contact with the public.
(Tr. 228.) Thus, the limitations identified by the ALJ are supported by substantiaheei

Dr. Beaty completed a Psychiatric Review Technique and Mental Residoetidgnhal
Capacity Assessment forms in November 2009. (Tr-2382 Dr. Beaty identified six moderate
limitations and prepared a narrative residual functional capacity assesgime®3234.) He
concluded plaintiff is capable of n@momplex, oneand twostep repetitive tasks working at a
moderate pace. (Tr. 234.) Additionally, Dr. Beaty opined plaintiff “Does best mgrkiatively
alone; doesn’t like bossy supervisors. Capable of basic-wetated social interactions with
supervisors and eworkers.” (Tr. 234.) These limitations are all consistent with the findings
Dr. Everhart and Dr. Ashworth. Although the ALJ did not include “doesn’t like bos
supervisors” in the hypothetical, this is not error because plaintiffg&eligdr bossy supervisors

is not afunctional limitation.See Carmickle533 F.3d at 1165PIlaintiff fails to point out any
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particular limitation in Dr. Beaty’s opinion that is not accounted for in the RFC yuattretical.
Even if there isome conflicting evidence, the question is whether the restrictions inctuthes

hypotheticalare supported by substantial evidermadence See Martinez v. Heckle807 F.2d

771, 774 (8 Cir. 1986). While the ALJ did not quote Dr. Beaty's findings verbatim, the

hypothetical took into accouall of the limitations supported by the evidence. The hypothetig
and RFC are based on substantial evidence in the record and the ALJ did not err.

Plaintiff also argues the ALJ should have based his findings on the vocationalsexp|
response to the hypothetical posed by plaintiff's counsel. (ECF No. 14 at 14.ifRlaatinsel
read the vocational expert limitations marked by Dr. Beaty on a ghadk form and the
vocational expert testified competitive work would be eliminated. (F6&7223233.) However,
the ALJ is not bound to accept restrictions in a hypothetical posed by clancaninsel.
Magallenes v. Bowe81 F.2d 747, 756 {<Cir. 1989).Second, individual medical opinions are
preferred over cheekox reportsSee Crane v. Shalagl@6 F.3d 251, 253 {0Cir. 1996);Murray
v. Heckler 722 F.2d 499, 501 {oCir. 1983) Third, the checkbox portion of the form
completed by Dr. Beatysihis “Summary Conclusions,” not a residual functional capaci
assessment. (Tr. 232.) The residual functional capacity assessmeatnartative statement
correlating to and explaining the summary conclusions. (Tr. 234.) As a result,.dttedAnot err
by failing to consider the vocational expert’s testimony about the form limitatietketi by

Dr. Beaty.
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CONCLUSION

Having reviewed the record and the ALJ’s findings, this court concludes tlié&s AL
decision is supported by substantial evidence and is not based on error.

IT IS ORDERED:

1. Defendant’s Motion for Summary Judgm@aCF No. 17 is GRANTED.

2. Plaintiff's Motion for Summary Judgme(ECF No. 13)is DENIED.

3. An application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order and provide a wopgunsel
for plaintiff and defendant. Judgment shall be enteredd&fendantand the file shall be
CLOSED.

DATED Decembef7, 2013

S/ JAMES P. HUTTON
UNITED STATES MAGISTRATE JUDGE
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