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Tolvin (previously Astrue)

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
CaselNo. CV-12-519-JPH
RONALD GUSTAF LeBLANC,
Plaintiff, ORDER GRANTING DEFENDANT'’S
MOTION FOR SUMMARY
VS. JUDGMENT
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,
Defendant.

BEFORE THE COURT are cross-motions for summary judgment. ECF
15, 17. Attorney Dana Chris Madsenpresents plaintiff (LeBlanc). Specis
Assistant United States Attorney ike A. Wolf represents defenda
(Commissioner). The parties consentetoceed before a magistrate judge. E
No. 6. After reviewing the administree record and the briefs, the cogrants
defendant’s motion for summamydgment, ECF No. 17.

JURISDICTION

LeBlancappliedfor supplenental security income (SSbenefits on August 5

2009, alleging an amended ondate of January 2009 (Tr. 42, 12-27). His claim

was denied initially and on reconsi@tion (Tr. 67-70; 71-72).
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Administrative Law Judge (ALJ) R. Payne held a heag January 4, 2011,

LeBlanc, represented by counsel, and a medical expert testified (Tr. 41-64).

January 14, 2011, the ALJ issued an uafable decision (Tr. 23-34). The Appesg

Council denied review on Jul, 2012 (Tr. 1-5), making the ALJ’s decision final.

LeBlanc filed this appeal pursuant4@ U.S.C. § 405(g) oAugust 28, 2012. ECK

No. 1, 5.
STATEMENT OF FACTS
The facts have been presented ie tdministrative transcript, the ALJ
decision and the parties’ briefs. The driefly summarized e and throughout

this order as necessary to explain the Court’s decision.

LeBlanc was 51 years old when he applier benefits and 53 at the hearin
He is separated from his spouse and liwgth his sister. He has a ninth grag
education, no GED and has worked as a meich LeBlanc testified he last did th
type of work in 2004 but stopped duepain in the lower back, legs and hips,
well as breathing problems (#®8-50, 52-53, 59, 146).

SEQUENTIAL EVAL UATION PROCESS

The Social Security Act (the Act) deés disability as th&nability to engage
in any substantial gainful activity by reasof any medically derminable physica
or mental impairment which cdre expected to result death or which has lasted ¢

can be expected to last for a continupesiod of not less thatwelve months.” 42

ORDER GRANTING DEFENDANT’'S MOTION
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U.S.C. 88 423(d)(1)(A), 1382c(a)(®). The Act also provides that a plaintiff sha

be determined to be undedssability only if any impaiments are of such severit
that a plaintiff is not only unable tdo previous work but cannot, consideril
plaintiffs age, education and work expmces, engage inng other substantia
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(A
1382c(a)(3)(B). Thus, the definition of disbty consists of both medical an

vocational component&dlund v. Massanari253 F.3d 1152, 1156'{Cir. 2001).

The Commissioner has establishedve-§tep sequential evaluation proce

for determining whether a person is dieal. 20 C.F.R. 88 404.1520, 416.920. S

one determines if the person is engagedsubstantial gainful activities. If sq

benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step two,ickhdetermines whether plaintiff has
medially severe impairment or comhbtion of impairmers. 20 C.F.R. 88

404.1520(a)(4)(ii), 416.920(@)(ii).

If plaintiff does not have a severe inmpaent or combination of impairments

the disability claim is denied. If the impaient is severe, the evaluation proceeds
the third step, which compss plaintiffs impairment with a number of listg
impairments acknowledged by the Commissiotte be so severe as to preclu
substantial gainful activity. 20 C.F.R8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2

C.F.R. 8 404 Subpt. P App. 1. If the impagnt meets or equals one of the list

ORDER GRANTING DEFENDANT’'S MOTION
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impairments, plaintiff is conclusively presed to be disabled. If the impairment|is
not one conclusively presuméal be disabling, the evaluation proceeds to the fourth

step, which determines whether the impant prevents plaintiff from performin

QL

work which was performed in the past. If aipliff is able to perform previous work
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),

416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC) is

-

considered. If plaintiff cannot perform paskerant work, the fifth and final step |
the process determines whether plaintifilide to perform other work in the national
economy in view of plaintiff's residual fictional capacity, age, education and pjast
work experience. 20 C.F.R. 88 40520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert482U.S.137(1987).

The initial burden of proof restupon plaintiff to establish grima faciecase
of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971); Meanel v. Apfel172 F.3d 1111, 1113{SCir. 1999). The initial burden i$

met once plaintiff establishebat a mental or physicampairment prevents thg

1%

performance of previous work. The burdéhen shifts, at step five, to the
Commissioner to show that (1) plafiitican perform other substantial gainful
activity and (2) a “significant number afbs exist in the national economy” whigh

plaintiff can performKail v. Heckler 722 F.2d 1496, 1498'(Xir. 1984).

ORDER GRANTING DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT ~ 4
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STANDARD OF REVIEW

Congress has provided a limited scopgudicial review of a Commissioner’
decision. 42 U.S.C. 8§ 405(g). A Courtust uphold a Commissioner’s decisid
made through an ALJ, wheahe determination is not bad on legal error and i
supported by substantial eviden&ee Jones v. Hecklef60 F.2d 993, 995 (oCir.
1985); Tackett v. Apfel180 F.3d 1094, 1097 {XCir. 1999). “The [Commissioner's
determination that a plaintiff is not disabledl be upheld if the findings of fact ar
supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. § 405(g)pubstantial evidence is meothan a mere scintilla
Sorenson v. Weinberges14 F.2d 1112, 1119 n 10"(€ir. 1975), but less than

preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 (9Cir. 1989).

UJ

n,

S

D

a

Substantial evidence “means such ewick as a reasonable mind might accept as

adequate to support a conclusioriRichardson v. Perales402 U.S. 389, 401
(1971)(citations omitted). §Juch inferences and conslans as the [Commissione
may reasonably draw from the evidence” will also be uphdhitk v. Celebreeze
348 F.2d 289, 293 (dCir. 1965). On review, the Cduconsiders the record as
whole, not just the evidence supporting the decision of the CommissWiaetman
v. Sullivan 877 F.2d 20, 22 {8Cir. 1989)(quoting<ornock v. Harris 648 F.2d 525,

526 (9" Cir. 1980)).

It is the role of the trier of fact, notishCourt, to resolve conflicts in evidence.

ORDER GRANTING DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT ~ 5

N
e




10

11

12

13

14

15

16

17

18

19

20

Richardson 402 U.S. at 400. If evidence supports more than one rat
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTackett 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984). Nevertheless, a decision supgarby substantiakvidence will still be
set aside if the proper legal standards werieapplied in weighing the evidence a
making the decisiorBrawner v. Secretary d¢dealth and Human Service839 F.2d

432, 433 (8 Cir. 1987). Thus, if there is substantial evidence to support

administrative findings, or if there i®flicting evidence that will support a finding

of either disability or nondisability, thenfding of the Commisener is conclusive
Sprague v. Bower12 F.2d 1226, 1229-30%Tir. 1987).

ALJ'S FINDINGS

At step one, ALJ Payne found LeBladd not work at SGA levels after he

applied for benefiten August 5, 2009 (Tr. 25). Ategts two and three, ALJ Payr
found LeBlanc suffers from chronic obsttive pulmonary disease (COPD), mi
degenerative disc diseasesteoarthritis, morbid obesitgnd mild peripheral arten
disease in the lower extremities, impairngettiat are severe but do not meet
medically equal a Listed impairment (15, 30). The ALJ found LeBlanc less th;
credible and able to perform a range ghti work (Tr. 30-32). At step four, h
found LeBlanc has no pastleeant work (Tr. 32). At step five, the ALJ foun

LeBlanc is able to perform wk and is therefore not disaul as defined by the Ad

ORDER GRANTING DEFENDANT’'S MOTION
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(Tr. 33-34).

ISSUES

LeBlanc alleges the ALJ erred wha weighed the medical evidence. EC

No. 15 at 6-10. The Commissioner respotit® the ALJ’'s findings are factuall
supported and free of harmfelgal error. She asks usdtfirm. ECF No. 17 at 1-2
DISCUSSION
A. Credibility

LeBlanc does not challenge the A&Jhegative credibility assessment

appeal. It is waivedCarmickle v. Comm’r Soc. Sec. Admii33 F.3d 1155, 1161 n.

2 (9" Cir. 2008). The court discusses it briefly it was a factor the ALJ consider:
when he weighed the conflicgnmedicalevidence.

When presented with conflicting medl opinions, the ALJ must determir|
credibility and resolve the conflidBatson v. Comm’r of Soc. Sec. AdmB859 F.3d
1190, 1195 (8 Cir. 2004)(citation omitted). The ALs'credibility findings must be
supported by specific cogent reasoRashad v. Sullivar903 F.2d 1229, 1231 (9
Cir. 1990). Absent affirmative evidenag malingering, the ALJ's reasons f¢
rejecting the claimant’s testimomgust be “clear and convincinglester v. Chater
81 F.3d 821, 834 [BCir. 1995).

The ALJ relied on daily activities inasistent with allegedly disablin

limitations. The record reflects that LeBlarantinued to work aa mechanic during

ORDER GRANTING DEFENDANT’'S MOTION
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the relevant period. He tolaroviders that he worked @asmechanic until 2007 (T,

175) and, in 2009, stated his elbow pagems worse when working on cars (]
216). The record also shows LeBlanc @tekd he mows the lawn and performs
wide range of household chores (Tr. 32, 22,7, 298, 302)ndicating some ability
to perform work. No acceptable source bamed LeBlanc is unable to perform
least light work. LeBlanc’'s statements fwoviders are inconsistent with h
testimony. The ALJ points out the medicatord contains no significant findings ¢
X-rays or examinations that would explaiaBlanc’s pain complaints (Tr. 31, 184
193, 195). Degenerative spinal changesrepeatedly described as mild.

The ALJ's reasons are clear, caming and supported by substant
evidence. Although lack of supporting meali evidence cannot form the sole bal
for discounting pain testimony, it is a factthe ALJ can conset when analyzing
credibility. Burch v. Barnhart400 F.3d 676, 680 {9Cir. 2005).See alsoThomas

v. Barnhart 278 F.3d 947, 958-59{QCir. 2002) (extent oflaily activities properly

considered);Fair v. Bowen 885 F.2d 597, 603 {9Cir. 1989)(if claimant performs

activities involving many of the same physit¢akks as a particular type of job
“would not be farfetche for an ALJ to conclude that the claimant’s pain does
prevent the claimant from working”Even when evidencesasonably support
either confirming or reversing the Als)'decision, we mayot substitute our

judgment for that of the ALJTackett v. Apfell80 F.3d 1094, 1098{Cir. 1999).

ORDER GRANTING DEFENDANT’'S MOTION
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B. Other source opinions

LeBlanc alleges the ALJ failed to propecredit the opinions of three nurse
practitioners. He alleges because theytagating sources, the ALJ was required|to
give specific, legitimate reasons for rejagtitheir opinions. ECF No. 15 at 7-9. The

Commissioner responds that the ALJogerly evaluated the opinions of two

ARNP’s and committed at most harmlessoe when he failed to give individua
reasons for rejecting the opinionathird. ECF No. 17 at 9-13.
The ALJ credited the opinion of Danidl Wiseman, M.D., who reviewed the

record and testified at the hearingdaof examining doctor A. Peter Weir, M.D.

This was correct. The opinions of acceptadmerces such as doctors are entitled to

greater weight than the opinions of nonguable (“other”) sources, such as nurse

practitioners. An ALJ may discount tesony from “other sources” by giving

A~ —1

reasons germane to each witness for doingee.Molina v. Astryeé674 F.3d 1104

1111 (¢ Cir. 2012)(citationomitted).

LeBlanc’s allegation that the threwirse practitioners are treating sources,

ECF No. 18 at 1, is incorrect. The redoshows Vinetta MacPherson examingd

LeBlanc once, on July 17, 2008 (Tr. 184-88y GAU purposes, meaning she is an

examining source. Similarly, Hope Busto-Keyes examined LeBlanc once,

November 9, 2009 and indicated she wauddl be providing ongoing care (Tr. 289-

92). Only Sandra Forsman is a “treati source,” having treated LeBlanc from

ORDER GRANTING DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT ~ 9
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2008-2010 (Tr. 212-16, 223-24, 227, 232,8-84, 298). However, because M
Forsman is an “other source” as definedtivy Act, her opinion ientitled to less
weight than that of an acdaaple source.

To the extent ALJ Payne rejectec thther source evidence, his reasons
germane. With respect to the opinionestaminer Ms. Busto-Keyes, the ALJ not
she opined LeBlanc was lited to sedentary work for three months pend
orthopedic and pulmonary evaluation andMiRlI (Tr. 28). He rejected this opinio
because the treating source, Forsmah,tfe recommended MRI was “overkill,

Busto-Keyes was unfamiliar with the patie and LeBlanc poorly complied wit

treatment. Forsman points out LeBlanc faile® take medications as prescribe

failed to attend follow up appointmenéd had attended phgal therapy only
twice. Moreover, Ms. Forsman notes, ¢entinued to drink alcohol and caffein
regularly, and to smoke, which contributed GERD and COPD symptoms (Tr. 2
29, 32, referring to Exhibits 14F, 17Rca18F). These are germane reasons spe
to Ms. Bustos-Keyes’ opinion. In additioaven if creditedher opinion would not
result in finding LeBlanc disabled becauBestos-Keyes did ndielieve limitations
would last the twelve monthsqeiredby the Act.

In July 2008 [about a year befavaset] Ms. MacPherson opined COPD m
preclude “any type of labor work.” Shefeered LeBlanc for additional tests ar

opined he could perform sattary work. She expected these limitations would

ORDER GRANTING DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT ~ 10
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three to six months without treatment. (IB4-88). The ALJ mentions this opinig
(Tr. 26, 32, referring to ¥hibit 4F). He notes that iis overall consistent with
Forsman’s RFC’s for sedentary to light wqdee below). It is ab consistent with
with spirometry test results at Ex. 3Fdanith Dr. Wiseman’'saasssessed RFC for ligh

work (Tr. 32). Again, even if credite¥jcPherson also opined limitations would Ig

less than the twelve months required. Ahd properly weighed il opinion in light
of all theevidence.

On March 3, 2009, Ms. Forsman opined LeBlanc would be limitec
“sedentary to light” work for two to three months (Tr. 214-15). About a year |
on February 3, 2010, she opined LeBlanc could perfatrteast part-time light
exertion work (Tr. 298). LeBlanc misreatiés as meaning she opined he could o
perform part-time light exertion work. A month later, March 8, 2010, Fors
opined LeBlanc could perform “sedentary/lightork and had no sitting restriction
(Tr. 278-84).

The ALJ considered Ms. Forsman’s opms (Tr. 29, 32). He agreed with h
LeBlanc can perform at leaatpart-time light duty job. When considered with t
acceptable source opinions of Drs. Wand Wiseman, the AL correctly weighed

Ms. Forsman’s opinions.

ORDER GRANTING DEFENDANT’'S MOTION
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C.RFC

LeBlanc alleges ALJ Payne erred whem assessed an RFC for a range
light work. ECF No. 15 at B The Commissioner responitisit the ALJ’s finding is
fully supported by the record. ECF No. 17 at 12-13.

The ALJ based his residual functionapaaity assessment on (1) the opini
of Dr. Wiseman, who reviegd the entire record andstdied he agreed with
examiners who found LeBlanc capable of ligiurk (Tr. 44-45); (2) the opinion o
Dr. Weir, who opined after examination Blanc can perform ntkum work (Tr.
261-66); (3) to a lesser extent, the opinionseviewing agency daors (Tr. 267-74,
285); (4) LeBlanc’s diminished credibilitynd (5) the record as whole (Tr. 29, 32,
45-46, 189, 265, 268, 27@85). Because the ALJ's RFC findings are consisi
with acceptable source medical opinicansd records, there is no errdiurner v.
Comm'r of Soc. Sec613 F.3d 1217, 1223'(XCir. 2010).

The evidence fully supports the assd4R€&C for a range of light work.

Although LeBlanc alleges the AL3hould have weighed the eviden

differently, the ALJ is responsible for rewing the evidence and resolving conflig

or ambiguities in testimonyMagallanes v. Bowen881 F.2d 747, 751 {9Cir.
1989). It is the role of the trier of fact, nbis court, to resolveonflicts in evidence|
Richardson 402 U.S. at 400. If evidence supports more than one rat

interpretation, the Courtmay not substitute its judgment for that of t

ORDER GRANTING DEFENDANT’'S MOTION
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CommissionerTackett,180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
1984). If there is substantial evidence tgort the administrative findings, or
there is conflicting evidence that wilupport a finding of either disability g
nondisability, the finding of #ta Commissioner is conclusiv@prague v. Bower312
F.2d 1226, 1229-30 {oCir. 1987).

CONCLUSION

After review the Court finds the ALg’decision is supported by substantial

evidence and free of harmful legal error.
IT IS ORDERED:
Defendant’s motion for summary judgmeBCF No. 17 is granted.
Plaintiff's motion for summary judgment, ECF No. 15, is denied.
The District Court Executive is directed file this Order, provide copies t
counsel, enter judgment in favor of defendant@h@SE the file.
DATED this 20th day of December, 2013.

S/ James P. Hutton

JAMES P. HUTTON
UNITED STATESMAGISTRATE JUDGE
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