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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DAVID W. SANDERS
NO: 12-CV-0580TOR
Plaintiff,
ORDERGRANTING DEFENDANT'’S
V. MOTION FOR SUMMARY
JUDGMENT

ENERGY NORTHWEST, a
Washingtormunicipal corporation

Defendant

Doc. 63

BEFORE THE COURT is Defendant’s Motion for Summary Judgment

John P. Sheridan appeared on behalf of the Plaintiff. William G. Miossi and An
Rains appeared on behalf of the Def@nt. The Court has reviewed the complete(
briefing and the record and files herein, and is fully informed.
BACKGROUND
This case concerri®aintiff's discharge from his position with Defendant

which Plaintiff claims is a violation of the whistleblower retaliation provisions of
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(ECF No. 47). This matter was heard with oral argument on February 20, 2014,
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42 U.S.C. § 5851 of the Energy Reorganizatiah AERA”). For the reasons
discussed below, the Court finds tR#intiff's termination did not violate the
ERA.

FACTS

Defendant Energy Northwest (“ENi§ a Washington municipal corporation
thatowns and operates the Columbia Generating Station (“CGS”), a nuclear pg
plant in Richland, Washington. ECF No. 56 at N terminatedts atwill
employeePlaintiff David Sanders (“Sanders”) from his position as a maintenang
supervisowon April 20, 2011 after nineteen years of employmetd. at 2.
Sander®versaw contractors and administered work for EN’s contracts with
companies that provided it with temporary staffing nekts.

Sanderglaimshe was terminated fawo activities—opposing a condition
report designation and advocating a chandmaygingprocedure—which are
protected under whistleblower retaliation protections in 42 U.S.C. § 586¢ of
Energy Reorganization Act (“ERA”). ECF No. 5625. Defendant characterizes
theseas four instances of allegedly protected activity: Plaintiffs’ disput a 30
day access policy, ownership of a condition report, a condition report designati
and a change in badging procedure. ECF No. 474affBe parties also cite
another incident involving employee Ricky Hayes, which EN clairampted

Plaintiff's termination.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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1. Condition Reports

Two allegedly protected activities concerned ownershipdasdynation of
Condition Reports (“CR’). CRs arenternal repod generated by EN employees
when,inter alia, EN procedures may have been violated. CRdesgnated in
decreasing order of severdg“Alpha,” “Bravo,” “Charlie,” or “Delta’” ECF No.
47 at 3.

Sanders and EN'’s thé®ecurity Compliance Supervisor, Bruce Pease
(“Pease”), disagreed over a €Bncerning maintenana@@ntractors who violated
the 308day access ruleECF No. 56 at 25, 27The 30day access policy governs
procedures by which an individuen maintairnescorted Access Authorization
(“UAA"). UAA is a security clearance status required for personnel working at
nuclear power plants in the United States to gain access to certain areas of a g
without an escort, which is addressed by Nuclear Regulatory Commission

regulations at 10 C.F.R. Parts 26 and ltB3.at 25. The disagreement between

lant

Sanders and Pease began when one CR was designated “Bravo” for an instance

when a company employee left employment without terminating his UAA badg
within three days, as was required by company polidyat 27. Sanders and

Pease argued over who should “own” the CR because both wanted to lsowtrol

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~3
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to fix it.> After a CR review meeting and management advising Sanders and P

to discuss their differences outside the meeting, Sanders’ department ultimately

took responsibility foremedyingthe BravodesignatedCR. Id. at 27, 28.

Approximatelytwo weeks later, a second CR was issued for Pease’s secl
department and designated “Charlie” for an alleged incident where an employe
UAA badge was not terminated in accordance with certain EN proceddres.
28. Sanders disputed the Charlie designation with Pease and management in
review meeting because the incident was similar to the CR Bravo designation |
departmentvas remedyingld. at 29, 30.Again, Sanders and Pease were advise
to discuss the issue outside the meeting andaaiésolve it. At the CR review
meeting the next morning, Sanders stated he would no longer dispute the
designation ath would “let it go as a Charlield. at 29; ECF No. 42 Sanders’
Depo. at 26.

2. Badging Procedure

Two more allegedly protected activitieencerned badging procedsr&he
first concerned Plaintiff's dispute with Pease regarding thda3Caccespolicy

wherean individual who has been granted UAA can maintain his or her clearan

! At oral argument, the parties clarified thatvn” mears whose department would
be responsible faemedyinghe issue identified in the CRs opposed to owning
it for purpose of punishment or demerit, which is not the issue here.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~4
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ECF No0.56 at 25 This policyis a security clearance siatrequired by nuclear
power plant personnel to gain unescorted access to certain areas of the glant,
is covered by Nuclear Regulatory Commission (“NRC”) regulatidds.
Individuals with UAA status must “badge in” at an access point once every 30
daysand be observed by a member of EN management in order to méueiain
clearanceld. at 2526. After an employee violated the -8ldy badgen procedure
due to an injury, Sanders suggested moving the badgant. ECF No. 4&,
SandersDepo. atl3. Sanders explained that the change would be “less
burdensome for everybody -@ite from an administrative standpoint,” and that it
would be “more accommodating and just as dffec’ Id. at 18-19. Sanders
testified that “[tlhe NRC information did not require you to come through the
turnstile.”ld. at 15.

Then in February or March 2011, Sanders suggested cha&fjiifgUAA
processing procedure for temporary workers schedulegrforpy maintenance
work at CGS.ECF No. 56at 30. The existingorocedure provided that if a
contract worker was on EN'’s site for more than five days, the security departm
must start the badging procdesthem, including a background check and other
functions to determine if the employee or contractor meets NRC criteria for
obtaining UAA clearancdd. Plaintiff proposedllowing contractors to come to

the site for training without having to begin the process because it would “save

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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money.” ECF No. 56 at 1 ECF No. 482, Sanders’ Depat 29 (“I said we need
something so we can do this without costing the company money.”)

3. The Hayes Incident

On January &, 2011 Dale Atkinson a vice president of ENbegan
investigating pr diem payments made to contract worker, Ricky Hayes (“Hayes
in 2009. ECF No0.48 at 13; ECF No. 56 at 111.

In 2009, Hayes was hired by one of the contract companies EN worked V
Nelson Nuclear, Inc. (“NNC”), which provided personnel to commenzialear
facilities and DOE sites. ECF No. 56 at 3. NNC is owned and operated by Rich
Nelson (“Nelson”), a friend and former colleague of Sandiefsat 2.Nelson
receivedHayes’ namdrom Sanders after EN was short a contract worker for the
semtannual maintenance procekst.at 3 35 (Sanders testified he advised Nelsor
to hire Hayes)At the time of his hire, Hayes had been living with Sanders’
daughteiin the TriCities area for eight months and working at Target in
Kennewick, Washingtonld. at 3435. On the application Hayes completed for
NNC, he listed South Carolina as his permanent address because, even thoug
had been working at Target for several months, he had not decided wleether h
would remain in Washingtond. at 4. Additionally, at the time of hikiring,

Hayes was registered to vote in South Carolina, had a South Carolina driver’s

> Hayes and Sanders’ daughter had a child together. ECF No. 48 at 11.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~6
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license, and indicated in his paperwork that taxes should be taken out for Sout
Carolina. Id. As the technical representative on the NNC contract, Sanders
approved the paperwork that enabled Hayes to receive per diem because Hay
was working away from his permanent residemate During the five week
contract work Hayes did for EN, Hayes completed a Personal History
Questionnaire (“PHQ”) which is required by the NRC to collect data to determir
whether an individual is trustworthy, reliable, and fit for duty prior to granting ar
while maintaininganUAA. Id. at 5. In the PHQ, Hayes listed South Carolina as
his permanent address. After the form was completed, an outside vendor, Pinn
did a background check, and the security department, either Pease or a desigr
reviewed the information both independently and with Hayes, and also verified
Hayes’ employment at Targédl. at 6. In August 2009, after Hayes made the
decision to move his residence to Washington, Hayes was temporarily hired by
and completed another PHQ, this time listing Washington as his permanent
addressld. at 7. EN hired Hayes permanently in February of 2010, had Hayes fi
out another PHQ, and again Hayes listed Washington as his permanent reside
|d. at 8.

In an email dated January 28, 2011 between Atkinson and Pam Bradley
(“Bradley”), EN's acting general counséitkinson asked Bradley to investigate a

2009 per diem issue pertaining to Hayes raised by Bill Penwell (“Penwellgt

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~7
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10-11. In 2009 or 2019 Penwell, then an EN manager, notified Atkinson that hi
wife “mentioned that this gentleman that was working for [Sanders] that actuall
lived in the TriCities' area and had actually lived there for a couple of years an(
was getting per diemld. at 7-8. After EN began its investigatiosf Hayes’ per

diem payments in January 2011, it learned Hayes receitoddl af $7,177.30 for

UJ

=<

expenses related to travel to and from Washington and per diem payments in May

and June of 2009ECF No. 48 at 141

On March 16, 2011, two weeks after gezond dispute over badging
procedureEN gathered information about Hayes, Sanders, and Hayes PHQs al
per diem in 2009 ECF No. 56 at 13. That same day Hayes was interviewed by
Kurt Gosney (“Gosney”), the then security compliance supervisor Pease and J
Ainsworth, EN’s Technical Specialistd. Hayes was told hikad filled out his
PHQs incorrectly by not listing a Washington addrddsat 13, 14 Hayes
admitted to livingcontinuouslyin Washington since the summer of 2008 and

agreed that he was not entitled to per diem during the time in questimeteived

*Penwell claims the conversation was in 2009. Atkinson claims it was Novemb

or December of 2010.

* The Tri-Cities area encompasses the Washington cities of Pasco, Kennewick

Richland, where the CGS is located.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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it anyway. ECF No. 48 at 15. Following the interview, Hayes signed a written
statement and was consequently fired for the per diem payments he relceived.

Pease, Gosney, and Ainsworth also interviewed Sanders on March 16, 2
aboutHayes’per diem pymentsECF No. 56at 42 ECF 48 at 18.6. Sanders
confirmed he was aware Hayes was living in Kamick when Hayes contracted to
work with NNC, and admitted Hayes should not have received payment for tray
to and from South Carolina from WashingtdeCFNo. 56at 4243; ECF 48 at 16
Sanders was placed on administrative leave and-geprenation hearing
followed. ECF 48 at 17

On April 7, 2011, Sanders attended a-f@eninationhearingand supplied
informationaboutother contractors receiving peedir and travel expenses he
believed were similar to his situatioECF No. 56 at 44 At that meeting, Sanders
explained that “the travel approval was an error.” ECF N&,48anders’ Depo.
at60-61 (“I explained to them it was done from home along with approving
probably three to 400 other things through the Triple A screen and | just didn’t
it. It was wrong.”). In a letter dated April 20, 2011, Sanders was notified of his
termination.ECF No. 48at 18.

After his termination, Sanders’ filed an ERA complaand subsequently

testified in Nelson’s Department of Labor hearing aftetdAA clearance was

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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revoked Plaintiff brought suit in this Court under the ERA’s whistleblower
protection“kick out” provision, 42 U.S.C. § 5851ECF No. 1.
DISCUSSION
A. Legal Standard

Summary judgment may be granted to a moving party who demonstrateg
“that there is no genuine dispute as to any material fact and that the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving pa
bears the initial burden of demonstrating the absence of any genuine issues of
material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden the
shifts to the normoving party to identify specific genuine issues of material fact
which must be decided by a jurfiee Anderson v. Liberty Lobby, €77 U.S.
242, 256 (1986). “The mere existence of a scintilla of evidence in support of th
plaintiff’'s position will be insufficient; here must be evidence on which the jury
could reasonably find for the plaintiff.ld. at 252.

For purposes of summary judgment, a fact is “material” if it might affect tf
outcome of the suit under the governing ldd. at 248. A dispute concerningyan
such fact is “genuine” only where the evidence is such that a reasonable jury c

find in favor of the normoving party.ld. In ruling upon a summary judgment

b

rty

n

e

ould

motion, a court must construe the facts, as well as all rational inferences therefrom,

in the light most favorable to the nomoving party. Scott v. Harris 550 U.S. 372,

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~10
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378 (2007). Only evidence which would be admissible at trial may be consider
Orr v. Bank of America, NT & S2&85 F.3d 764 (9th Cir. 2002).
B. Whistleblower retaliation provisions of 42 U.S.C. § 5851 of the Energy

Reorganization Act (“ERA")

The whistleblower retaliation provisions of 42 U.S.C. § 586the Energy
Reorganization Act (“ERA”pare intended to proteenergyworkers from
retaliation based on their concerns $afety and qualityfSeeMackowiak v. Univ.
Nuclear Sys., In¢.735 F.2d 1159, 1163 (9th Cir. 198%he provisionsprovide an
administrative procedure through which an employee can seek redress for
violations of this prohibition. Under threlevant sectin of the act‘[N] o employer
may discharge any employee or otherwise discriminate against any employee
respect to his compensation, terms, conditions, or privileges of employment
because the employee (or any person acting purguarrequest of the

employee)” engaged in certain protected at2sJ.S.C. § 5851(&)).

> An aggrieved employee may file a complaint with the Secretary of Labor
(“Secretary”).42 U.S.C. $851(b)Q). If the Secretary has not issued a final
decision within one year after the filing of an administrative complaint, the

employee may file an action in federal district colait§ 5851(b)(4) Sanders

ed.

with

alleges in his complaint that he has filed a whistleblower complaint under Sectipon

211 of the ERA with the Department of Labor; the DOL did not issue a final

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~11
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The statute provides for a burdshifting scheme, under whithe
complainant must make a “prima facie showing that any behavior described in
subparagraphs (A) through (F) of subsection (a)(1) of this section was a
contributing factor in the unfavorable personnel action alleged in the complaint
42 U.S.C8 5851b)(3)(A). But “[r] elief may not be ordered under paragraph (2)
the employer demonstrates by clear and convincing evidence that it would hav
taken the same unfavorable personnel action in the absence of such behavior.
U.S.C.§ 5851b)(3)(D).°

a. Whether Sanders’ Engaged InProtected Activity
The ERA whistleblower protection provisions apply only to certain

activities.The ERA provides that employers may not discharge or discriminate

decision within a year. ECF No. 1 at 2. Thus, this Court has jurisdiction pursua

42 U.S.C. § 5851(b)(4).

®“The Energy Policy Act of 1992, Pub. No. 102486, 106 Stat. 2776, effective

=3

42

Nt to

October 24, 1992, amended section 210 to incorporate a burden shifting paradigm

whereby the burden of persuasion falls first upon the complainant to demonstrg
that retaliation for his protected activity was a ‘contributing factor’ in the
unfavorable personnel decisiombyle v. United States Secretary of Lal#85

F.3d 243, 249 (3d Cir. 2002).

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~12
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against an employee because the employee:

(A) notified his employer of an alleged violation of this chapter or the
Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.);

(B) refused to engage in any practice made unlawful by this chapter or th
Atomic Energy Act of 1954, if the employee has identified the allege
illegality to the employer;

(C) testified before Congress or at any Federal or State proceeding regar

any provision (or proposed provision) of this chapter or the Atomic Energy

Act of 1954;

(D) commenced, caused to be commenced, or is about to cammen
cause to be commenced a proceeding under this chapter or the Atomic
Energy Act of 1954, as amended, or a proceeding for the administration ¢

enforcement of any requirement imposed under this chapter or the Atomic

Energy Act of 1954, as amended;
(E) testified or is about to testify in any such proceeding or;
(F) assisted or participated or is about to assist or participate in any mant

e

ding

DI

her

in such a proceeding or in any other manner in such a proceeding or in any

other action to carry out the purposeshi$ chapter or the Atomic Energy
Act of 1954, as amended.
42 U.S.C. § 585R)(1).

Generally “an employer may fire an employee for any reason at all, so lo
as the reason does not violate a Congressional steifiate’v. United States
Secretary of Lbor, 64 F.3d 271, 280 (7th Cit995)/ The first question, then, is
whether Sanders’ activities were protected under the whistleblowing stdute.
listed above, iraddition to enumerated protections, the statute also includes a
catchall provision proteting employees “in any other action to carry out the

purposes of [the safety statutes].” 42 U.S.C. § 5851(a)(IJ@trtsinterpret the

" The parties agree Plaintiff was aravétl employee.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~13
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statute broadly to implement its “broad, remedial purpddackowiak v.
University Nuclear Sys., Inc/;35 F.2d 1159, 1163 (9th Cir. 1984). The policy
behind a broad interpretation “encourages safety concerns to be raised and res
promptly and at the lowest possible level of bureaucracy, facilitating voluntary
compliance with the ERA and avoiding the unnecessary expense and delay of
formal investigations and litigationBechtel Const. Co. v. Sec'y of Lapb0 F.3d
926, 933 (11th Cir. 1995).

Certain acts are squarely within the statute’s protectioridalckowiak a
guality control inspector talked tospectors from the NRC in connection with
their ongoing investigation intois employer, UNSIMackowiak 735 F.3d at
1161. Participation in a NRC proceeding was explicitly protected under §18851
at 1162. The court stated, “In a real sense, everyralsy quality control
inspectors occurs “in a NRC proceeding” because of their duty to enforce NRC
regulations.”ld. at 1163.In Stone & Webster Eng’g Corfihecourt stated, “if an
employee talks about safety to a plant fire official, an employer mnttastry
regulator, he or she acts squarely within the zone of conduct that Congress m3
out under 42 U.S.C. § 5851(a)(1ytone & Webstdeng'g Corp. v. Hermanl1l5
F.3d1568, 157311th Cir. 1997)

Despite this broad construction, “[tjo constitute a protected safety report,

employee's acts must implicate safety definitively and specific#ily.” Nuclear

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~14
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Res., Inc. v. U.S. Dep't of Lahd34 F.3d 1292, 1295 (6th Cir. 1998iting

Bechtel Constretion Co. v. Secretary of LahdsO F.3d 926, 931 (11th Cir. 1995)

(holding that a carpenter’s acts were protected where he “raised particular,depeate

concerns about safety procedures,” which were “tantamount to a complaint.”).
“[G]eneral inquiries regaling safety do not constitute protected activigechte)
50 F.3d at 931. “The ERA does not protect every incidental inquiry or superficig
suggestion that somehow, in some way may possibly implicate a safety concel
Am. Nucleay134 F.3d at 1295. “[A]n employer may terminate an employee whd
behaves inappropriately, even if that behavior relates to a legitimate safety
concern.”ld. (citing Dunham v. Brock794 F.2d 1037, 1041 (5th Cir. 1986)).
Courts have also held that the ERA protects acts thatcatplsafety. In
Bechtel Const. Cothe Eleventh Circuit found that, while general inquiries
regarding safety are not protected, an employee’s voicing oparsicular,
repeated concerns about safety procedures for handling contaminated tools” w
protected activity.Bechtel Const. Co50 F.3d aB31 When working in
radioactive areas with radioactive tools, crew members would have a health
physics (HP) staff person on duty measure the amount of contamination and W
the rate of contamination on a tag attached to the bag containing th&tmblitel

Const. Co.50 F.3d at 929. The procedure was known as “taking a dose rate al

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~15
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tagging” the toolsld. Nichols, a crew member, disagreed with Wright, the
foreman, over the procedure.

Based on his training, Nichols understood that contaminated tools

wereto be put in two double polyurethane bags and carried to the

“frisking station” where the HP technician on duty could take a dose

rate and tag them. Wright told Nichols that the tools could be placed

in a single bag, and if the HP technician was not afrigleng station,

the tools could be taken to the HP technician in the dry storage

warehouse for dosing and tagging. Nichols disagreed and stated that

he believed safety procedures required that the tools be surveyed at
the tool box.
Id. Nichols made amnonymous complaint to the senior HP supervisor, told his
foreman’s supervisor, and also approached HP technicians and the HP superyv
to discuss the issukl.

However, theERA does not protecCevery incidental inquiry osuperficial
suggestion that somehow, in some way may possibly implicate a safety concet
AnmericanNuclear,134 F.3d at 1295. IAmerican Nuclear, theSixth Circuitfound
that the employee’s acts lacked a sufficient nexus to safety condeens the
empbyee“never alleged that [his employer] was violating nuclear laws or

AN 1Y

regulations’ “never alleged thdhis employerjwas ignoring safety procedures or
assuming unacceptable riskand where the employe€&'sonduct never led
anyone to change, probe, or even question [the emplogafetly proceduresid.

at 1296.In American Nuclegranemployee was contaminated because the

Radiation Protectiopersonne(*RP”s) failed to spray him down quicklgfter

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~16

isor

n.




10

11

12

13

14

15

16

17

18

18

20

whichthe employeeomplained that the RPs did not know what they were doing
grew angry while the RPs administered his full body count test, and asked for &
copy of the body count after the tdst. The court foundhistoo tenuous a link to
protected activity, statinthat “to constitute a protected safety report, an
employee’s acts must implicate safety definitively and specificdtly &t 1295.

Here,Sanders’ conduainequivocallyfalls outside the scope of ERA
protection because it lacks a sufficient nexus to safatgernsSanderslleges he
engaged inwo types ofprotected activities giving rise to his termination in
violation of the whistleblowing statute: ti@&Rsand thebadging proceduseThe
Court considers each in turn.

I The CR Designations

The CR designation disputes do not implicate safety. The first dispute
concerned which department “owned” the condition report for the purposes of
remediation. The dispute centered around which party would be responsible f¢
resolving the issue, not wheththere was a safety violation or whether it would b
reported. The second CR dispute likewise only concerned the labeling of the
severity of the reported incidef@anders argues the specific designation
implicated a safety issue because the Bravo dasan warrants a root cause
analysis to the violation, whereas the Charlie designation process is not as

complicatedBut this dispute did not concern whether the incident was reported

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~17
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whether it would be addressed, but rather the priority and depthregolution.
As in AmericanNuclear, Sandersacts lacka sufficient nexus to safety concerns
because htnever alleged that [his employer] was violating nuclear laws or

regulations’ “never alleged thdhis employerjwas ignoring safety procedures or
assuming unacceptable riskand where the employee'sonduct never led
anyone to change, probe, or even question [the emplogaftsy procedures.”
AmericanNuclear, 134 F.3d at 1296EN and its management were fully aware of
the violatiors before ad after Sanders’ dispute abaviio should own the
condition report or what label to assign the second one. Sanders’ disagreemel
with Pease about who would remedy the first or what label applige second
do not “implicate safety definitively and specifically.”

1 The Badging Procedure

Sanderslsoargueghat the badging procedufienplicates safety because it
concerns when individuals are and are not allowed on a nuclear facility and thg
level of securityclearance needed to be on the facility at that time.” ECF No. 55
21.EN counters thait was not protected because Sanders advocated the shang
to save time and money, and the current policy was not governed by NRC

regulations.The Court agrees withNE neither badging activity cdre described

as protected under the whistleblower statute.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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With respect to the badge location, Sanders testified that\Wwanted to
change the location of the badgebecause it was “more accommodating and jus
as effedve.” Sanders Depo., ECF No.-£8at 18. As a result, Sanders testified, he
“got rid of....approximately 100 to 200 CRs written on people not entering the
turnstile gates, which was tirnsuming for the people that have to resolve the
CRs and it wasn’t prading a product that was worthwhildd. The procedure,
Sanders explained, was “less burdensome for everyboedifefrom an
administrative standpoint,” including hidal. at19. Thus, Sanders seems to imply
that because it was “less burdensome” administratively, it freed up administrati
to deal with more pressing problems.

With respect to Sanders’ desire to change the timing for contractor badgi
during training Plaintiff testified that‘[w]e need to change it so we can save the
company money.” ECF No. 88 Exhibit 1at 39;ECF No. 56 at 1.1Peasenay
have written the policy, but EN’s policy contained in @i required the
contractors to badge for the trainitgCF No. 562, Exhibit 1 at38-39. Pease
objected to changing the GIHd. Sanders, however, obtained permission throug

his own chain of commantd. When Pease learned that Sanders had succeede

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~19
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having the badging procedure changedallegedlysaid to Sander‘that’s twice
and [he] owed [him] oneId. at 4Q°

Sanders’ advocaayf badging procedure changdor location and timing—
cannotbe construed as “acting in furtherance of safety compliance” bedaioss
not appear that the changes improved safety, or even that Sanders suggested
changes for that purpas&anders himself admits that the changes were made tc
save monewynd for administrative eas&€CF No. 482, Sanders’ Depat 18-19
33. Critically, it is alsoundisputed that thehangs werenotrequired to comply
with the NRC.d. at 15. When asked if he believed there was a safety issue witl
the badging procedur8andersaid “no.”ld. Furthermore, the Court cannot see
how delayingthe time for badgingmprovessafety, since contractors would be on
site for training without any badging procedure starftédcewise, changing the
badging location to make it more accessible does not appear to be a safety, col
particularly because the change made it easier for employees to maintain their
UAA status Procedureghat Plaintiff admitslo not involve safety, whickdo not
appear to improve &y, and which Plaintiff himself stategeremade to save

moneyor administrative timelo not “implicate safety definitively and

® However, this comment is hearsay and the Court does not rely upon it in its

decision.
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specifically” as required under the relevant case law. Shahgedall into the
category of “incidental inquiry or superficial suggestion” to which the Sixth Circ
declined to extend protection American NuclearSeeAmerican Nucleagrl34

F.3d at 195. Indeed, under Plaintiff's theorgny company cost cutting
suggestion could implicate safety because it would free up personnel and mon
for safetyprograms That, however, is not the test.

Thus, because none of Sanders’ alleged activities rise to the level of
protected activity under the ERA or the associated case law, the Court finds th
Plaintiff has failed to meet his burden in establishing a prima facie case of
retaliation under the whileblower statute.

C. Other Matters
Plaintiff asks the Court to delay ruling until additional comparator

information is received in discovery, should the Court find that issues in this ca

“turn on whether Sanders improperly awarded Hayes per diem.” ECF No. 55 af

26. However, since the Court’s decision rests on other facts, this request is der
Having found that Plaintiff has failed to show that he engaged in protecte
activity, as required under the statute, the Court need not comdidéner
Deferdant would have taken the same adverse actigardles®f the employee’s
activity. Here, EN has come forward with compelling evidence that it discharge

Sanders solely because he approved travel and per diem payments to Hayes v
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knowledge that Hayes had been living in theJities with Sanders’ daughter for
at least eight months and the two had a child togeth@ndersspeculation that
Pease’s participation in thper dieminvestigatiorwas somehow nefarioaoes
not advance his caudeease was Sanders’ equaidt his supervisoPeasalid not
terminate Sanders. Sanders has contrived a retaliation claim out of what appe
be apersonality conflictvith Pease, not based on protected conductrti@icates
“safety definitively and specificalfy
CONCLUSION
The Court finds that Plaintiff has not shown thatengaged in protected
activity, thus Plaintiff has not met his burden as required ud@dd.S.C8 5851.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Defendant’s Motion for Summary Judgment (ECF No. 47) is
GRANTED.
2. All pending hearings and trial are vacatedvs3OT .
The District Court Executive is hereby directed to enter this Qedtar
Judgment for Defendaryrovidecopies to counsedndCLOSE the file.
DATED April 4, 2014
/ s

THOMAS O. RICE
United States District Judge
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