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U

blic Utility District No 2 of Grant County

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOANNE M. OGDEN,

NO: 2:12CV-584RMP
Plaintiff,

V. ORDERGRANTING DEFENDANT’'S

MOTION FOR SUMMARY

PUBLIC UTILITY DISTRICT NO. 2 JUDGMENT

OF GRANT COUNTY, doing business

as Grant County PUD,

Defendant

Doc. 176

BEFORE THE COURTis Defendant’s Motion for Summary Judgment,

ECF No0.40, anended aE&CF No.72. The Court has reviewed the record and the¢

pleadings contained therein, asdully informed.
BACKGROUND
This case was first filed in October of 20aRd has been reassigned twice
and continued numerous times. The Court previously issued numerous orders
regarding the parties’ respective motions to siskeECF Nos. 145nd 143, and
Plaintiff's motion for partial summary judgmeiseeECF No. 172. The parties

and the Court, thereforarefamiliar with the facts of this case, but the Court
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nonetheless briefly summarizes the nature of this lawBlaintiff brings thissuit
against her former employer, Grant County PUD (P3iD¢ging vblations of the
Family Medical leave Act (FMLA), the Americans with Disabilities A&DA),
and state law claims over which the Court exercises supplementdigtiois
pursuant to 28 &.C. 81367.

Plaintiff, Joanne Ogden, was hired by PUD in 2007 as an Administrative
Support Services Supervisor in the Hydro Division, which was run by Director
Dawn Woodward. Plaintiff was placed on a “Career Path” that set out benchm
with correspading wage increases.

On October 24, 2008, Plaintiff was diagnosed with caracetneither party
disputes that cancer isdisability as it relates tthis suit What happened at
Plaintiff’'s workplace after that diagnosis serves as the basis fotiPlaiclaims.
Plaintiff alleges causes of action regarding to whom that diagnosis was disclos
how she was treated, and her ability to exercise her rights as a disabled emplo
She took many separate pesad leave following her diagnosis, but grilvo are
at issue in this case: from February 25, 20a®pril 19, 2010and from
September 10, 201 January 3, 2011Plaintiff alleges that her FMLA rights
wereviolatedin addition to violatios of theADA and state law claims

Upon her returtio work in January 2011, Plaintiff was assigned to a
Technical Writer position, a position to which she previobslg appliedbut had

withdrawn her application. After her return, Plaintiff felt that she faced resaliat
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for exercisingher rights, andelt discrimination “isolation, shunning, public
humiliation, change in work location, demotion, and ultimately, constructive
discharge.” ECF No. 26 at 3. Aftetaintiff complained to the PUD, she alleges
that only a “sham investigationtas completedsee id at 4,and that her work
conditions only worsenedntil sheresigned from the PUD idune of 2012.
Plaintiff seeks damages for past and future economic loss, emotional
distress/mental anguish, liquidated damages, prejudgment interest, and/attorng
fees and costs.
ANALYSIS

The moving party is entitled to summary judgment when there are no
disputed issues of material fact when all inferences are resolved in favor of the
norntmoving party. Northwest Motorcycle Ass’n v. United &= Dep’t of Agric.
18 F. 3d 1467, 1471 (9th Cir. 199&ED. R.Civ. P.56(c). If the nommoving party
lacks support for an essential element of their claim, the moving party is entitle
judgment as a matter of law regarding that claBee Celoteorp. v. Catretft
477 U.S. 317, 323. Importantly, at the summary judgment stage, the Court dog
not weigh the evidence presented, but instead assumes its validity and determ
whether it supports a necessary element of the clmimTo prevail at the

summary judgment stage, a party must establish that a fact cannot be genuine

disputed and that the adverse party cannot produce admissible evidence to the

contrary.FED. R.Civ. P.56(c). Once the moving party has met their burden, the
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norrmoving party must demonstrate that there is probative evidence that woulg
allow a reasonable jury to find in their favd8ee Anderson v. Liberty Lohky77
U.S. 242, 251 (1986).

As a preliminary matter, the Court addresses the nature of the filings in t
case. Sgnificant issues repeatedly arose in tiheusand®f pages worth of filings
regardingDefendant’s motion fortsnmaryjudgment. Evidence is defined as
“[sJomething (including testimony, documents, and tangible objects) that tends
prove or disprovehie existence of an alleged fact..” EvidenceBLACK’SLAw
DicTIONARY (10th ed. 2014). An allegation alone does not consetvitienceno
matter how many times thakactsame allegation is repeated agtlled under
different headings, to support different clairsd in different documents.

Throughout this case, Plaintiff's counsel hefiled the exact same
documents, motions, or quotes numerous tinfésoughout Plaintiff's response
to Defendant’s motion, Plaintiff's counsel attempts to create issues of material
by arguing that Defendant’'s arguments are “demonstrably’falsby making
other similar claimssee e.g.ECF N0.94 at 11 instead of submitting evidence
Evidenceregarding the elements of a legal claim camatera genuinessue of
material fact; bareconclusory allegations of demonstrable falsity cannot.

Additionally, Plaintiff's Statement of Facts, ECF No. 1@bntaindegal

—4
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fact

conclusions and summaries of testimony that are belied by the records upon which

they rely. Counsel repeatedly cites to his own declaration as support for “facts
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about which he has no personal knowled8ee id Even more troublinghere is
mischaractemnation ofthe evidencethat counsepurports tossummarizeand
deposition transcriptdemonstrate that counsel sometimes attemgisish a
witnesss sentence to make the testimony consistent @atinsel’stheory of the
case.SeeECF No. 95 at 70Defendant has movesiccessfullyto strike some of
the statementsSeeECF N0.143. Despite these errors and shortcomjragsl in
accordance with the summary judgment standard, the Gaswiewed all
evidence in the light most favorable to Plaintiff.

Defendant moves this Court feummary yidgment oreight different
groundsin an attempt to dispose of all Bfaintiff’'s claimswhich include federal
causes of action pursuant to the Family Medical LeavéAdt_A) and the
Americans with Disabilities AdfADA), and state causes of action for violations g
the Washington State Family Leave AMFLA), the Washington Law Against

Discriminatior{WLAD), a “handbook claim,” and for negligent infliction of

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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emotional distressThis Court addresses each of Defendargjsimens in favor
of summary judgment in turh.
I. Defense argument1— Plaintiff has no claim under the FMLA.

The Family Medical Leave Act provides eligible employees with certain
protections when enumerated circumstances require them to take time off fron
work. The Act provides in relevant part, “an eligible employee shall be entitled
a total of 12 workweeks of leave during anyri@nth period for one or more of
the following: . . . [including] a serious health condition that makes the employg
unable to perform the functions of the position of such employ2@J.S.C§

2612 In addition to mandating that employers allow such covered leave, the A
provides that

any eligible employee who takes leave under section 2612 of this title for

intended purpose of the leave shall be entitled, on return from such-leave

(A) to be restored by the employer to the position of employment held by
employee when the leave commencedBjrto be retored to an equivalent

! The Courtproceedsy addressing the sections of Defendant’s motion inkutn

notes that many of Plaintiff's claims apply to a number of the following sections.

For examplePlaintiff's allegations of harassment or Defendant’s failure to
investigate complaints relate to Plaintiff's claims unither FMLA, the ADA, and
other causes of actionTherefore, whekeerthe Court addresses one of Plaintiff's
argumentssuchdiscussion shallsoapply to all other portions of this case where

that argumenarises.

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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position with equivalent employment benefits, pay, and other terms and
conditions of employment.

29 U.S.C. § 2614.

An “eligible employee” iglefined a®one who has been employed “for at
least 12 months by the employer with respect to whom leave is requested undg
section 2612 of this title; and for at least 1,250 hours of service with such empl
during the previous fhonth period. 29 U.S.C. § 2611The burderof proving
eligibility f or the FMLA rests on a plaiffitiwho assers a violation ofan FMLA -
based right.SeeKohama v. McCahel97 F. App’x 535, 537 (9th Cir. 2006)
(unpublished memorandum affirming the dismissal of a claim on summary
judgment for the Plaintiff's inability to prove that he had worked the requisite
1,250 hours).“[T] o0 maintain a cause of action under the FMLAPIaintiff must
show that she was still protected by thevi@ek leave period mandated by the
FMLA.” Farina v. Compuware Corp256 F. Supp. 2d 1033, 1054 (Bxiz.

2003)

Pursuant t&9 C.F.R. § 825.200f an employee meets the other qualifying
requirements, an employeray choose one of fodlifferentmethods for
determining the twelvenonth period in which #atwelveweeks of leave
entitlement take place. They include:

(1) Thecalendar year(2) Any fixed 12month leave year, such afiscal

year, a year required by State law, or a yeatistpon an employes’

anniversary datd€3) The 12month period measured feard from the date
any employee’s first FMLA leavig begins; o, (4) A “rolling” 12—-month

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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period measured backward from the date an employee uses any FMLA I

[I.

29 C.F.R. 8 825.200As outlined in their leave poli¢ypefendant uses the third
method of calculating the twelvaonth perioc? SeeECF No. 7420.

Although Plaintiff onlypresents arguments regarding two pesioidvhat
she claims were FMLA leave periods (February 25, 20April 19, 20190 and
September 10, 2010January 3, 20)1there araineseparate periods that
provide context to the issue Bfaintiff's FMLA eligibility. Defendant, through
theamendedieclaration of HRProfessional Il Karrie BueschétCF No. 741,
and her supporting documents, ECF Nos:ZF474-25), submitsthe following
argunents and information regarding each of theeleave periods

e Octoler 27 2008- March 16, 2009: The first twelwegeeks were

approved as FMLA leave, but themaining eight weeks were not.

During this time period, Defendant also provided a letter to Plaintiff

2 Plaintiff alleges thaalthough Defendaist employeehandbook refers to the third

method, “in practie the PUDdid not follow option (3).” ECF No. 94 at 5.

However, the method that Plaintiff alleges that Defendant uses mirrors the thirg

method, just usig different terminologyld. Despite Plaintiff's assertion that the

policy is not applied uniformly, there is no evidence to support this claim.

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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notifying her that she had exhausted her twelve weeks of FMLA leave
January 19, 2009SeeECF No. 744.

The Court notes that although Defendant approved of Plaintiff's leave an
allowed her to extend beyond when she was eligitééendandid not have to do
so. In fact, Defendant could have terminated Plaintiff's employment entirely aft
she did not return to work at the end of her twelve weeks of FMLA leave and
would havebeen in compliance with the express terms of the FM&AeFarina,
256 F. Supp. 2dt1054

e August 3, 2009- October 4, 2009Again, by letter dated\ugust X4,

2009, Defendant notified Plaintiff that she had exhausted her twelve
weeks of FMLA leave.SeeECF No. 747.

e October 19, 2009 December 14, 200Defendant was reminded by
letter on October 21, 2009, that she had exhausted her twelve weeks
leave. SeeECF No. 7410. On October 27, 2009, Plaintiff would have
been entitled to another twelve weeks of FMLA leave had she worked
1,250 hoursn the precedingwelve months However,Defendant’s
records show that Plaintiff only worked 746.50 hours in the twelve
months preceding October, 2009

e December 14, 2009Januaryll, 2010: Plaintiff was working partial

days due to the lirtations preided by her medical provider.

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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Again, since she had used more than twelve weeks of FMLA waveas
not ready to return to work at the exhaustion of that time, Defendant could
justifiably haveterminated Plaintiff's employment #Htis point.

e June 17, 2016 June 21, 2010: Defendant’s records show that she was

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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Defendants records showhat Raintiff still had only worked 746.50
hours in the twelve months precedingcember 14, 20009.

February 25, 2016 April 19, 2010: As of February 25, 2010,
Defendant’s records show thdamtiff only worked 1069.50hours in

the twelve months precediiggbruary 25, 2010. Additionally, there is ar
email between HRepresentatives Karrie Grant aDdrla Shannosent

on Septerner 21, 2010, that documents their determination that
Plaintiff's FMLA leave had ended on Marc,2010. SeeECF No. 74

23.

leave but was not eligible for FMLA leave because shé/ had worked
875.50 hours in the preceding year.

September 1,(2010- January 3, 2011: Defendanticords reflect that
Plaintiff only had worked 1,054.50 hours in the year preceding
Sepenmber10, 2010, making her ineligible for FMLA leave. Shiso

had exhausted her FMLA leave allotment until the beginning of her ne
rolling year which would begin o@ctober 27, 20100n October 1,

2010,Defendansent Plaintiff a letter stating:
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Please b advised that your absence from work will be counted as lea
under the Fany and Medical Leavéct (FMLA). Please note, you have
expired yourl2 weeks of FMLAor the rolling year beginning0-27-09.
Your next rolling year begins0-27-10.
ECF No. 7422. However, on October 27, 2010, Defendant’s records reflect that
Plaintiff only had worked 994.50 hours in the preceding twelve months.
Therefore Plaintiff did not return to work at the expiration of her twelve weeks of
FMLA leave,andwas not eligble for a new entitlement of twelve weeksthe
start of her next rolling year
e February 4, 201% August8, 2011 Plaintiff receivedbenefits while
being onshortterm disability (STDuntil August 4, 2011which was
whenshe exhaustelder 180 days ahatbenefit. She then used personal
leave (PL)from August 4 2011 August8, 2011 As of February 4,
2011, sheonly had worked 863.5 hours in the preceding twelve months,.
e April 11, 2012—-June 13, 2012: In the year preceding this evgitk
period of leave, Defendant’s records show that Plaintiff balyworked
1,190 hours, making her ineligible for FMLA leave.
Despite Defendant’s detailed records outlining when Plaintiff was on leave
and which of those periods were or were not covered by the FMLA, Plaintiff

responds that Plaintiff was eligible for FMLA, especially dutimg periods from

February 25, 2016 April 19, 201Q and September 10, 20:January 32011,

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~11
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andthatshe had not exhausted her FMLA entitlement of twelve weeks per twely
month period.SeeECF No. 94 at -B.

Plaintiff cites to 29 C.F.R. § 825.11dr the proposition that, “[i]n the event
an employer does not maintain an accurate record of hours worked by an emp
.. .the employer has the burden of showing that the employee has not worked
requisite hours. Id. at 3. However, Plaintiff fails to provide any reason to doubt
the accuracy of Defendant’s extensive records.

Plaintiff's counsel asserts that “Ogden worked more than 1,250 hours in
months preceding hérebruary 25, 201April 19, 2010and Septeimer 10, 2010
January 3, 201kaves’ ECF No. 94 at 3and to support that conclusory
allegation, argues that as a salaried employee, she “worked more than 8 hours
day when she was not on leave, also including weekends, and she alsogukrfo
work while she was on FMLA leaveld. at 34. Although Plaintiff provides
declarations with conclusory allegations thaeganecdotal evidence that
sometimes Plaintiff had long days or worked weekends or worked during leave
Plaintiff fails to provide any record of those hours or any reason to dispute
Defendant’s records or calculations.

At the summary judgment stage, the Court views evidence in the light mg
favorable to the nemoving party, but the only evidence before the Court suppo
Defendant’s assertigthat Plaintiffwas noteligible for FMLA protection as she

alleges in this case. The Court finds that there igamuine issue of material fact

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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regarding Plaintiff’s eligibility for FMLA protection as it pertains to her clafors

two reasons. First, Plaintiff did nafork the requisite 1,250 hours preceding eithe

disputed periodFebruary 25, 2018 April 19, 2010, or September 10, 2010
January 3, 2011). Second, and more importasitig,hackxhausted her twelve
weeks of leavéduringthe period fronBeptember 10, 20X0January 3, 20J)1and
was not ready and¥ willing to return to work at the expiration thfat allotment.

It is not clear whether Plaintiff disputes that she had exhausted her twelv
weeks of leave during the period between September 10, &dJanuary 3,
2011. Plaintiff's counsel arguésat“[t]he fact that she may havghlaused the
prior year’s leave entitlement before then [referring to the start of a new rolling
yearon October 27Hoes not eliminate her leave entitlement from that date goin
forward.” ECF No. 94 at 5.

Even if this Court ignores the fact that the only eviddérefere it supports
the conclusion that Plaintiff was not eligible for FMLA leave on September 10 g
to herinsufficient hours worked, or that she woulok be entitled to another twelve
weeks of FMLA leave o®@ctober 27, 201,Gor the same reasothe
unoontroverted facts ar€l) Plaintiff was on leave that cated against the twelve
weekmaximum allotmenand(2) prior to the beginning of her new rolling year on
October 27, 2010, she had exhausted her leave and was not yet able to return

work. Therefore, at thtime that she exhausted twelve week$MLA leaveand

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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was not ready to return to work, Plaintfas not entitled to any FMLAased
rights.

Defendantwasnot requiredo restore Plaintiff tther same oequivalent
position andcould permissiblyhave terminated her employmemiten she
returned in January of 2015ee Farina256 F.Supp.2at1054(“[S]he is only
entitled to an equivalent position under the FMLA if she was prepared to return
work during a time designated as FMLA led.

Plaintiff also attempts to rely on an estoppel theorgrgue that Defendant
should be estopped from denying Plaintiff’s eligibility becahgePUDhad
approved her leave for February 25, 26Wpril 19, 201Q and September 10,
2010-January 3, 2011SeeECF No. 94 at &. Even if the Court ignorethe
numerous letters that explained to Plaintiff that she had exhausteMbAr F
allotment of twelve weeks before or during both those time periods, Plaintiff
counsel onlycites to his own Statement of Facts to support that the leave perioc
were approved as FMLA leavéd. at 7. As discussed previously, counsel’s

statements alone are not competent evidénce.

3 Plaintiff's Statement of Facts also cites to declarations of Plaintiff and her
attorney. SeeECF No0.101 at 34. These conclusory statements fail to create an
Issue of material fact regarding approval of FMLA lea@®unsel also provides a

document, ECF No. 951, that refutes his assertions, as discussed below.

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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Additionally, Plaintiff appears toecognizethatin order to prove estoppel
she must demonstrate that she relied on the Pdé&xgnatiorof andapproval of
FMLA leave. SeeECF No. 94 at 7. Plaintiff argues that shedied on the
approval in taking the leave. Otherwise, she would naudd have (sic)
attempted to postpone surgery and/or forego leave to which she would otherwi
be entitled.” Id. at #8. The evidence before the Court refutes her assertion.

Forthe period fronfebruary 25, 2010 April 19, 2010, Plaintiff cites to a
letter from PUD stating that the leave would be counted as FMLA |€aeeECF
No. 95at 99. In fact, that letter only approved STD leave until April 12, Aptil
19th, and informs her th#tte period of leave from February 25 until April 12
would countagainst her twelvaveek allotment of FMLA.SeeECF No. 9511.

This misrepresentation by Plaintiff's counsel is material and relevant to this cas
because Plaintiff repeatedly argues that she was forced to return to work while
was still on FMLA leaven April 16, a positionwhich the Court finds is not
supported by evidence and is aotaccurate statemeuitthe facts

For the period fronseptember 10, 20X0January 3, 201, Plaintiff argues
that Defendant “acknowledged the medical condition was covered under the A
and designated and approved the leave as Fhlllifying leave in its entirety.”
Plaintiff misrepresents #hrecordin a number of material wayslhat letter, ECF
No. 74-22, states thaDefendant approved STD leave from September 10,,2010

until November 10, 201,(hot until January 3, 2011n addition to notifying

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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Defendant that this leave would count as leave under the FMLA, the very next

sentence reads, “Please ngtay have expired your twelve weeks of FMLA for the

rolling year beginning 1:@7-09.” ECF No. 7422. Therefore, shwas told by
Defendanticcuratelythat she would be using more FMLA leave than she was
allotted.

Additionally, the Cournhotes that thedetters, uporwhich Plaintiff alleges
she reliedvhenscheduling her leave, were dated after she began both of these
relevant periods of leaveSeeECF No. 7422 and 9511. Plaintiff's own notes
demonstrate that she was sore and tired on Septembed ff@aadher doctor told
hernot to return to work until biopsy results came back from the $d®ECF No.
102-6 at 10. Accordingly, there is no evidence to support her claim of reliance
Defendant’s approval, especially since that “approval’” was much more limited
than Plaintiff asserts and informed hieat shealreadyhadexhaustd her FMLA
leave. Plaintiff has not created a genuine issue of materiatfpatdingedoppel
andthe Court rejectthe theoryas it pertainso her FMLA clains.

Althoughthe Court focuses on specific time periods regarding FMLA leaV
and eligibility,the Court notes th&defendant$ records, which Plaintiff fis to
refute with evidence, rkdfct that from thestartdate of Plaintiff's firsieave period

on October 27, 2008 the dte of her final resignation, she worked a total of

3,092 hours and was off work for 4,459 hours (3,983.5 of which were on leave).

SeeECF No. 741 at 11. Therefore, she spent 59 percent of this period on leave

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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and 41 percenvorking. Id. at 12. The extensive record in this case demonstrate

a pattern of Plaintifé being gone on FMLA or personal leave, being offended at

having to explain absences, and of the PUD nonetheless making adjustments {

allow her to take leave far beyond what the FMLA requimdsle still havinga
position for her whenever she wagling or able to work.

Thereforethe Court dismisses Plaintiff's FMLA claims due to her inability
to return to work at the expiration of her allotted twelve wgekswelve-month
rolling year. Howeverthe Courtwill address Plaintiff's individual FMLA claims

A. Plaintiff's FMLA Claims

The FMLA provides two substantive causes of action when a plaintiff
suffers interference with an exercise of FMbAsed rightsand/or
retaliation/discrimination for the exercise of those rigl8ee29 U.S.C. § 2615.
The statute reads in relevant part:

(a) Interference with rights

(1) Exercise of rights

It shall be unlawful for any employer to interfere with, restrain, or
denythe exercise of or the attempt to exercise, any right provided
under this subchapter.

(2) Discrimination
It shall be unlawful for any employer to discharge or in any other

manner discriminate against any individual for opposing any practig¢

made unlawful ¥ this subchapter
Id. Plaintiff alleges claims for both interference pursuant to 28 U.S.C. § 2615

(a)(1) and retaliation pursuant to subsection (a)&8eECF Na 26 at 5.

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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1. Interference

To make out a prima facie case for FMLA interfereragaaintiff employee
need establish that

(1) [s]he was eligible for the FMLA protections, (2)[kr] employer was

covered by the FMLA, (3s]he was entitled to leave under the FMLA, (4)

[s]he provided sufficient notice ofdr] intent to take leave, an8)(Her]

employer denied[kr] FMLA benefits to which[s]he was entitled.
Crawford v. JP Morgan Chase N883 F. Supp. 2d 1264, 1270 (W.D. Wash.
2013)(quotingSanders vCity of Newport657 F.3d 772, 778 (9th Cir. 2031)

Plaintiff’'s response to Defeadt’s motion alleges four ways in which
Defendant purportedly interfered with her FMLA rights: ‘(fgiling to reinstate
her to her position of Administrative Support Services Supervisor eq@malent
position after she returned froleave,” (2) “delayng advancement after she
returned from leave,” (3) “requiring her to work while she was on leave,” and (4
“failing to investigate complaints of discrimination and retaliation after she
returned from leave.” ECF No. 94 at 9.

Defendant’s case is largely premised on the allegation that Plaintiff was
“demoted” upon her return to work because she was transferred to a position 3
Techical Writer rather than being returned to her former position as
Administrative Support Servicesifervisor See e.g ECF Nbo. 94. Plaintiff

recognizes that the position was the same Ipatyargues in relevant part thaéth

position was not supervisormgresented less opportunities for advancenveas

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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less prestigious and was se&s such by other employees, and did noudaelthe
benefits of being a supervisad. at 10.

Taking all the evidence in the light most favorable to Plaintiff and even if
the Court completely rejects Defendant’s proffered justificationthe transfer
(despite theevidence supporting them in the record), the Court finds no issue of
material factregardinga violation of the FMLA for transferring Ogden to the
position of Technical WriterAs addressed previously, Plaintiff was not entitied
any position when she returned from overusing leave beyond what she was en
to under the FMLAbut she was still provided with a position. The Court need n
determine whether there is a genuine dispute over whether or not the position
a demotion because a demotionterminationwould have been permissible.

Although Defendant provided numerous justifications for the transfer,
Plaintiff focuses only on a comment from Plaintiff's supervisor, Dawn Woodwal
who allegedly stated that the transfer was due to Plaintiff's “tagging in and tagg
out.” SeeECF No. 101 at 12. Evehthat werehe only trie reason for her being
transferregdwhich the Court does not holid still would bea permissible
justification. Plaintiff used far more leave than was allowed urngeF MLA, and
Defendannhonetheless returned her to a positiwat she had once applied fdrut
that would not requirsupervisingothers. The Court finds that expecting a
supervisingemployee to be present whieersubordinateare at works a

reasonale expectation for an employer to imppse long as that expectation does

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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not interfere with FMLAbased rights Since Plaintifivas not able and willing to
return to work after the expiration bérallottedFMLA leave, Dawn Woodward
permissiblycould tilansferPlaintiff even if it had beedue solelyto her “tagging in
and tagging ouit*

Even if Plaintiff had been eligible for more FMLA leavelanuary of 2011
which the Court finds that she was nbg Court notes that the evidence strongly
supports the fact th&@gden’stransfer was not a demotion. Plaintiff had applied
for the position previously while she was working as the Administrative Suppor
Services Supervispand she later withdrew her application. The Court notes tha
Plaintiff’'s reasons for withdrawing her application vary depending on which
evidencehatthe Court consider©gden’s declarationser deposition testimony
Plaintiff's counsel’'s summary of that testimgomy Plaintiff’'s own text message
However, he undisputed fact remains that spplied for a positionwith equal

paythatshe now argues wa demotion.

4 The Court recognizes thRtaintiff provided a number of declarations withre
conclusory allegations that Woodward had a practi¢getfing rid of” or
discriminating againgteople who used FMLA leawe were disabledSee e.g.

ECF No0.96 at 5 There is no support in the record for these conclusory claims.
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Plaintiff alsoalleges interference due to the fact that PUD “delayed”
Ogden’s advancement on the career path. ECF No. 94 &ef8ndant cites 29
C.F.R. 8825.215(c)(2) for the rule that states:

if a bonus or other payment is based on the achievement of a specified g

such as hours worked, products sold or perfect attendance, and the emp

hasnot met the goal due to FMLA leave, then the payment may be denie

unless otherwise paid to employees on an equivalent leave status for a

reason that does not qualify as FMLA leave. For example, if an employe

who used paid vacation leave for a ARBNILA purpose would receive the
payment, then the employee who used paid vacation leave for an++MLA
protected purpose also must receive the payment

ECF No. 72 at &.

With that regulation in mindQefendant’s'delaying” Plaintiff's
advancement igistified by considering the following simple and undisputed
assertionsadvancement on the career path is based on completing certain step
SeeECF No. 541. Plaintiff did not complete those stefeit wasgiven more time
to do so.SeeECF No. 9515. AlthoughPlaintiff had notyetcompletel those
steps, shetill was givertwo separat@ay raiss on January 23, 2008nd on
August 27 2010,as if she had satisfied all stefseeECF No. 54at 1Q The pay
raise on August 27, 2016nly happened after Dawn Wowmdrd recommended
that HR allow Plaintiff to receive the raise despigenot having finishedhe steps
on her path.SeeECF No. 1022.

Plaintiff attempts to create issues of material fact regarding the

postponement of the deadline for her to congpleé steps on her career path by
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arguingthatshe had “completed the career path learning curve to the extent
necessary to approve her step increase requirements by June 16,EX06N0.
94 at 13. Not only is this unsupported by anything beyond her own declaration
that of her attorney, but Plaintiff also contradicts her own testimony with confug
claims.

Ogdenfirst claims thatshe was denied a pay (stémjrease;even though
she had completed the necessary criteria to receive a payiristelse, but that
Woodward told her it was because “she didhate enoughface timé— meaning
she had been off dAMLA leave.” ECF No. 101 at 7Two sentences after
arguing that Plaintiff had completed all necessary dtepaas denied a pay ra&s
for lack of “face time,” Plaintiff argues that she “put in a training request to attel
an educational seminar which would have filled a remaining task that Woodwa
claimed was required before Ms. Ogden could have received a pay (step)
increase.”ld. She then alleges Woodward tore up the request and ihaguay.
Id.

Additionally, Plaintiff's counsel cites an unpublished Sixth Circuit case to

support his argument that “[w]here a detrimental decision regarding performan

® Plaintiff's counsel cites to his own declaration to support a legal conclusion in
Statement of “Factsivhen he is speculating aswiat Woodward meant by her

comment.
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and salary is made in proximity to FMLA lealand the protected absences are a
factor in the decision, it can be inferred that the employer interfered with the
employee’s rights.” ECF No. 94 at 13. However, any time when Plaintiff was &
work would have been in close proximitya leave of absence givehe fact that
Defendant’s records show that from the time Plaintiff first took a le&absence
in 2008 until she lefthe PUD in 2012, Plaintiff was on leave for more time than
she was at work. Plaintiff's argument wouldjuee the Court to infer that every
adverse action be attributed to FMLA interference.

Taking Plaintiff's assertions to comprise one coherent stattye light most
favorable to Plaintiffthe CourtconcludesWoodward told Plaintifthat she had
not completed all the stepgcessary for a step incredme delayed Plaintiff's
deadline to complete thoseeps.ld. at 8. Even @cording to Plaintiff, she
“received the pay (step) increase despite the fact that the course Woodward
claimed was necessary raimed incomplete.”d.

Importantly, the unfulfilled prerequisites that Plaintiff implies amgnfiens
of Woodward’s imaginatiomwere eylicitly listed on Plaintiff's Career &h
Record, which Plaintiff signed in February of 200BeeECF No. 541. The
evidence demonstrates thiRiaintiff received numerous pay raises for which she
would have been ineligible had Woodward not extended her decatliche

Woodward recommenddtdat Ogden be given a raise on August 27, 2010

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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Therefore,Plaintiff hassuffered no disadvantagend hastatedno basis for an
interferenceclaimor any other legal cause of action.

Although the only “proof” thatvould support the allegation thétoodward
tore up and threw awa3laintiff's request to attend trainingsR$intiff’'s own
declaration and that of her attorney, the alleged evennhmaterial Pursuant t@9
C.F.R. 8825.215(c)(2) Woodward could have denied pay increases and
advancement opporturescompletely if Plaintiff had failed tmeet requirements
due to her being on leave (absent evidence that she was being treated worse t
others who missed the same requirements due té-RNbA leave), but
Woodwarddid not do so.InsteadWoodward providedPlaintiff with benefits that
shehad not yet earned

As it pertains to Plaintiff's allegations regarding pay and the status of her
positon, the Court recognizes that Plaintiff previously made vague allegations ¢
discriminationdue tothe wayin which a subordinate was moved from her
supervisionin 2009, which made her ineligible for a grade increasm the way
thatshe received a bonus payment as a lump sum ratheaghasalary increase
2010. See e.g.ECF No. 102 at 212. Although Plaintiff does not refer to these
allegations in her opposition to Defendant’s motion for summary judgment, the
Court has reviewed the evidence and consithese claims. Plaintiff alleges that
her sulordinate, Wendy Isensee, was receiving the same gradefgweyasshe

wasreceiving in 2009and when Plaintiff pointed this out to Waweald,
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Woodward allegediytold Ms. Ogden that she would move Isensee out from

underneath Ms. Ogden before she would give a grade increase to Ms. Ogden

because she did not feel she was worth the increase in pay.” ECF No. 95 at 71.

Regading the bonus paymerR]aintiff alleges that she received a lump sun
payment equal to two percent of her salastead of receiving a twpercent
increase to her salaamount and seems to allege discrimination becaosees
other employees receivegarcentage increas&eeECF No. 957 at 17.
Specifically, she alleges that she was told that she received a lump sum becau
she was on a “learning curi/éut that one of her subordinates, Wendy Isensee,
received the percent increase even though shalsasllegedly on a learning
curve. Id. TheCourt finds that thee allegations regarding the lump sum paymen
or the removal of Isensee from underngafdenare not supported by evidence

and fail to create a genuine issue of material fact regardingpgalyclaim.

Plaintiff's third claim for FMLA interference alleges that Defendant require

her to work while she was on FMLA leav8eeECF No. 94 at 120nce again,
this claim is supported only by her own declarations and statement of facts.
Defendant admit® contacting and checking otaitiff, but there is no evidence
that she was required to do anything while on FMé&ve. The Court finds that
both parties recognize thBfaintiff came to work on Aril 16, 2010to meet with
Woodward and Broadsworth on a day that Plaintiff allegesintendedfor leave

However,Plaintiff was given credit for the hours she pubmthat dayseeECF
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No. 7419 at %, and fails to provide any evidence that Defendant forced to her t
be there.In fact,as outlined above, the evidence Plaintiff has submitted
demonstrates that sbely was approved for FMLA leave until April 1ECF No.
95-11, so having a meeting on April ¥6ould have been outside of that window of
approved leave.

FurthermoreFMLA leave does not serve as a-ocontactorder on
employers regarding affected employeeTherefore Plaintiff fails to create a
genuine issue of material fact regarding her allegations of being forced to work
while on FMLA leave.

Plaintiff’'s fourth allegatio of interferenceelies on heessertion that
Defendant failedo investigate her complambf discriminationand rests solely on
her own conclusory statementBlaintiff alleges that in addition to her own

conplaints, there were other reports from other PUD employees, HR Generalis

Brook Fankhauser, and even an outside consultant, but “not a single investigation

was ever completed into allegations of discrimination / retaliation regarding Ms
Ogden.” ECF No. 94 at 225.

Contrary to Plaintiff's assa@ons, he recorddemonstatesthat Defendant
extensively worked to investigate Plaintiff's claijasd it was Plaintiff who chose
not to pursue them any further befditeng the present suit. The following quotes
from Plaintiff’'s own answers to Defendant’s interrogatories demonstrate the

frivolity of this claim:
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e “Darla asked me if | wanted to lodge a complaint and | said yes. We 1
on March 15th, 2012 at Priest rapids Dam for almost 4 hours.”

e “About 9:20am (sic) on March 21, 2012, Darla arrived to give me the
draft version of my statement she had prepared . . . She told me than
she would be talking to Dawn about limiting contact hopefully today if
time permitted.”

e “On March 28, 2012, at about 12:15 Darla, called to let me know they
were meeting at HR at 1:30 p.m. Darla showed up at 1:55pm (sic). T
meeting lasted until 5:15pn.

e “On April 2, 2012[,] Darla dropped off the edited version of my
statement . . . she asked that | make electronic changes.”

e “On April 10, 2012 Darla sent me an email asking if | had reviewed th¢
statement and made edits. | told her that my work load obligations ha
taken priority | started on FMLA leave and did not return to work until
June 13, 2012. There wisc] no additional communications or follow
up from Human Resources on my complaint. The investigation just
stopped.”

ECF No. 957 at 2933.

This record, in Plaintiff’'s own words, establishes that Defendant continue
to investigate her complaints and the investigation only stopped when Plaintiff
decided not to respond because “her work load obligations took pfibritl.at
32. Although the Court views evidencetie light most favorable to the non

moving party, the evidendeefore the Gurt demonstrates that there isgenuine

® The Court acceptthe validity of Plaintiff's explanation that work took priority

despite her own notes from a few months before ithmarhich Plaintiff says “I find

net

(sic)

\U

d

myself just staring into space . . . Usually after lunch | start counting down the time

| have left in theday.” ECF No. 1026 at 29. Whether she was busy or not, the

investigation ended with her inaction.
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iIssue of material facegardingDefendant alleged failure to investigatelhe
Court finds that Plaintiff's allegation is unsupported by evidenceébahed by the
record.

Plaintiff also alleges that no investigation even began “until just prior to M
Ogden’s medical providers’ advisement that she must quit her job due to
discriminatory treatment.” ECF No. 94 at 2Although Plaintif alleges a number
of occasions whebefendant violated PUD policy that woulelquire employees to
investigate her complaints, she has failed to provide evidence that Defendant g
not do so at each of the times when her concerns were réisedrdingly,
Plaintiff fails to provide sufficient evidence to create a genuine issue of materia
fact regarding this conclusory assertion.

The Court notes that throughout this litigati®tintiff brings claims based
upon allegations that are contradicted by hen@etions.For example, she came
to work on the same day that Defendant’s counsel received a letter saying she
“forced to quif’ seeECF No0.44-18 at 3,or sheallegesthatthe “investigation just
stopped,” when the last communication from Defendant was askangiPlif she
approved of théatest draft of her complaint. The investigation only ended due t
Plaintiff’'s inaction and unwillingness to respond to Defendardtsdgaith efforts

to address her complaints.
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2. Retaliation
Plaintiff allegesretaliation both in the Second Amended Comp)dt@F
No. 26,and throughouthis cas€ The court inCrawford v. JP Morgan Chase NA
983 F. Supp. 2d 1264, 1269 (W.D. Wash12), held that

[u]nder theMcDonnell Douglagramework, a plaintiff must establish a
prima facie case of retaliatiof411 U.S. 792 (1973)]To establish a prima
facie case of FMLA retaliation, a plaintiff must show (1) he availed himse
[of] a proteted right under the FMLA, (2) he was adversely affected by ar
employment decision, and (3) there is a causal connection between the t
actions. Washington v. Fort James Operating Cdlp F.Supp.2d 1325,
1331 (D.Or. 2000). If a prima facie case is established, the burden shifts |
the employer to articulate a legitimate, nondiscriminatory reason for the
adverse actionSandergv. Gty of Newpor}, 657 F.3d [772,J77, n. J9th
Cir. 2011] If the employer articulates a legitimate reason for its action, th
burden shifts back to the plaintiff to show the reason given is prdtext.
Pretext can be proven imdctly, by showing the employer’s explanation is
not credible because it is internally inconsistent or otherwise not believab
or directly, by showing unlawful discrimination more likely motivated the
employer

As previously stated, the Court finds no genuine issue of material fact
regarding the first element: whether Plaintiff availed hersedf protected right

under the FMLA, because the only evidence before the Court establishes that |

"There is a great deal of overlap between the factual bases for Plaintiff's claims.

Therefore, the Court’s discussion of “retaliation” also addresses Plaintiff's factu
arguments that she relies upon to claim discrimination, harassment, “isolation,
shunning, public humiliation, change in work location, demotion, and ultimately

constructive discharge.” ECF No. 26 at 3.
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was ineligible to do so at all times relevant to this sdibwever in light of the
extensive briefing by both parties regarding the second eleihr@ Court were
to accepthat she had availed herself of an FMp#otected right, the Court also
addresses whether there is a genuine issue of material fact regarding whether
she was “adversely affected” for doing%o.

Plaintiff's opposition to Defendant’s motion forramary judgmentites to
Paul G. Mattiuzzi, Ph.DWhat is Workplac&etaliation? Everyday Psychology
(Aug. 23, D15, 7:02 p.m.)http://everydaypsychology.com/2012/03/wimat
workplaceretaliatioritsabout.html#.Vdp7ZGC4mRor the elements of her claim,
and provides the following quote$Vhat is workplace retaliation? It is not what
people think it is. SeeECFNo. 94 at 23.“Retaliation is about discouraging
people from asserting their rights or complaining when sigtitsrare denied Id.

“[R] etaliation is workplace terrorism, and you knibwwhen you see itThat isthe

8 Since Plaintiff relies on thsame alleged facts to argue that she was adversely
affected and discriminated against for her disability in violation of the ADA, the
WLAD, and for her use of what she believed was FMLA leave, the Court’s

discussion of these facts ajgsito each oftheseclaims
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objective test that definestaliation.” 1d. While it may be true thadcts of

retaliation and discrimination that could serve as the basis for a viable legal claim

may beof varying natures, the Court finds that Plaintiff's allegations of
Defendant’s actions do not constitute retaliation or discrimination.

Plaintiff provides bareconclusory allegations of harassment, a hostile wor
environment, and discrimination without any evidence to support those claims.
Plaintiff's evidencegvenviewedin the most favorable light, defeats her own
allegations of a hostile work environmenthelevidence establishes a pattern of
PUD employee®ffering comfort, assistancand friendly gestures, that are
rebuffed by Plaintiff aSobjectionable’and “ambush[es],” to which she often
responded with rude commentSee e.g.ECFNo. 601. Plaintiff's own notes
demonstrate thairiticisms orsharingof concernghat others had expressaiout
herwereseen afiarassmentnd Def@adant’scomfortingcommentsvereoften
met with Plaintiff’'s sarcasm arftbstileresponsesSee e.g.ECF No. 10256 at 44
(4/10/2012 entry).

Plaintiff alleges conversatiorigok place that demonstrated hostility or

discrimination but the claims are belied hyncontroverted evidence. For

® While an opinion from @sychologyfocusedblogpost may be an interegtin

anecdote, it has questionalbldue regardinghe elements of a legal claim.
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example, Plaintiff relies on the fact that she requested a day off and that Woodward

“pried into” her reasons. She summarized the ev&fdlbws:

In the beginning of January 2010, | asked for a personal leave day for a
doctor's appointment and for my husband’s birthday. My daughter also h
the day off that | was requesting off. Dawn pried into my reason for the
request and was not hapabout me taking the day off because of a
company wide event. She expressed her displeasure not only with word

also with body language that clearly told me that | should not be choosing

ad

S but

personal family time over a company wide event. It was unprofessional and

| felt as if | was a child being reprimanded by a parent. This was also

evident in the email communications between Dawn and | [sic] concerning

this particular request.
ECF No. 102 at 7. However, that email exchange demonstraté¥dbdivard
simply asked, “Why the PL request for 1/18HAthat is the District Wide Event

day?” Plaintiff responded:

Yes | am aware that it is the DWE. For multiple personal reasons | wanted

to spend time in Bothell with my family :) Rick’s birthdayery important

doctors [sic] appointment on Friday, and my daughter has the day off from

school.

ECF No. 1024. Woodward’s response, which Plaintiff sees as unprofessional and

reprimanding, simply read, “OKix.” Id. Plaintiff also claims thatvoodward
didn’t ask other employees the same question when they missed the-@isleict

event seeECF No. 957 at 14 but fais toprovide any supporting evidence.

Furthermore, Plaintiff asked for the day off, and received exactly that; her

iIssue was wit the fact that Woodward requested an explanation. It seems that
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only way Woodward could have pleased Plaintiff would have beaflow her to
take time off without question, whenever she wanted to darstipr any reason.

A few more representative exahas demonstratine natureof Plaintiff’s
allegationsof a hostile work environmen®laintiff had a problem with another
supervisor asking her whether she would be back from a different trip by a cert
date. The question that offended Plafntifs simplywhether or not she wouldeb
returning to work on March 12, referring her taking time off to travel to Las
Vegas to watch NASCARSeeECF No. 1026 at 34. Her notedrom the very
next dayexpress her displeasure with her supervisorsgoing questions and
harassment every time | wamne off,” and point out thaivhenanother employee
needed timéo carefor agrandchild born prematurelthat“d[id] not seem to be
an issue.”ld. at 35. Plaintiff received the time off and was only askeuaen she
wouldreturn The Court does not findish an inquiry, without moreéo constitute
harassmendr discrimination, but only an attempt to monitor employees.

Plaintiff's entire caseests on Plaintiff'sallegations ofhostility and
“bullying” by Dawn Woodward, but the evidence shows only a supervisor who
consistently expressed concern for Plaintiff. Plaintiff has failed to establish tha

Woodward'’s gifts to Plaintiff of a plantr@n encouraging poerar Woodward’s
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numerous attempts to say hedlocheck orPlaintiff, establish any hostility or
discrimination.

In Plaintiff's own words, after Woodward shared the fact that employees
expressed concerns about Plaintiff's management style, which the Court sees
routine duty for a supervisor in Woodward'’s position, Plaintiff declined
Woodward’s attempted hug, and stated, “I told her | did not believe anything sh
said and had nothing more to say and asked her to lellieat 12. Plaintiff's
other confusing allegations regarding an allegedly degrading “pinkie Swear
how she was introduced as a “new employeedf how she was fearful of
Woodward absent any evidence of a legitimate basis for that fear, dedlat® an
issue of material fact regardiagylegal claim

Plaintiff also dleges hostility from other employeaada lack of
communicatioror shunning fronotherPUD staff. Another quote from her notes
demonstrates the naturéwhat she allegesashostility:

“Byron [B]ird came and sat by me for a couple if (sic) momentsaskdd

for (sic) | was feeling and talked about his son leaving and his aging parg
| told him | do one day at a time. | get tears evanetl’'m asked about my

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
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health. | dort trustmy own gut right now or their motives. Real concern ¢
just fishing?”

SeeECF No. 1026 at 169 To support claims of “shunning,” her factual assertior
are equallyfacking and the basid ber feeling shunned seems only to be that
people did not talk to her as much as she would have likedexample

e After acoworker had a baby, Plaintiff stated, “I reached out to Lori and
wished her wll and asked about the childdawanted to see thghotos
that | had heard had been circulatédsic) the past Lori never had any
issues withsharing picturdsic) of her, he family, she played in a band
which she shared her music witte (sic). She did respondsic)and told
me the Childgsic) names and that she and the baby were dweafig |
never heard from her agaiECF No. 957 at 2425.

e Referring to a coworker, Jessica Alleman, Plaintiff alleged that
“[e]verything (sic) | would walk in the door she would get on the phone
appear that she was deep into a work project and did not notice me. |
rejected.” Id. at 24

e At a funeral for another cowker, she clairadthat she had to sit alone,
then one setence later statethat Donna Kaenedy offered her a seairée
rows in front ofher, but that she did not take iRlaintiff describes how
people at the funeral avoided her and how she could “feel people looki
a [her].” Id. at 27.

These claims that a coworker respontteRlaintiff, but not toher
satisfaction, of a agorker workingstudiously duringvork hours or ofbeing
offered a seat at a funetaht Plaintiff rejectedare only a few represeritee
examples of a pattern where Plaintiff brings legal claims for nagltesated
exactly as she wished

Anotherillustrative example of the nature Bfaintiff’s allegationss thatto
support her claim of an adverse employment action, Plaintiff stedédHb

“received telephone calls and emails inquiring about health and return to work
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a period of time . . . .” ECF No. 8bat 108. However, in her deposition
testimony, after not being able to state anycHpassuethatshe had with any of a
number of suchcontacts, Plaintiff stated that “[i]jt wasn’t necessarily the content {
what was in the email. It was the sheer volume of people continually asking al
my health.” Id. at 58. Therefore Plaintiff attempts to prove an “adverse action”
base& on people stopping by her office, emailing, or calling to ask her if she wa:s
feeling alright. See id However, if her coworkers were not stoppingshe
accusedhemof “shunning” her.SeeECF No. 1066. None of these allegations
support the existence of a material fact regarding any legal claim. The evideng
demonstrates th&tlaintiff's colorization of Defendant’actionsas harassing or
discriminatory are not supportable by evidence or logic.

Throughout this suit, Plaintifilsoalleges that Defendant violated the law b
forcing her to disclose h@ersonal medical informaticar sharing itagainst her
will. See e.g.ECF No. 102 at 3. There is no evidetw support these bare
conclusory allegations. Thedaimfocuses heavilpntwo separate but related
meetingsand on emids between PUD staff member$he firstmeeting occurred
on April 16, 2010, and was between Plaintiff, Mike Broadsworth, and Dawn
Woodward Defendant claims that prior to that day, whilai®tff was still out on
leave, numerous employees had complaatamlit Plaintiff smanagement style,
specifically that she tended to micromanage, preferregboiome meetings over

group meetings, would speak negatively about staff members, and dichelgt ti
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respond to employees’ requests for time off or schedule chaBgeECF No. 73

1 at 17 (citing ECF Nos. 47, 48, 50 and 51). Plaintiff does not dispute the fact {

those complaints were made, but only respdoydsriticizing thecomplaining
employeeswith allegationghat“it was widely known that Mcintyre, McMakin,
Isensee, and Harrigthe complaining employees] were part of a clique of sorts an
was (sic) known to be destructive and cfuétCF No. 101 at 43.

Defendant claims that the April 1801Q meeting was called in order to
address the concerraised by Ogden’s staffSeeECF Ne. 731 at 17 and 101 at
43. However, Plaintiffepeatedly asserts that insteadaddressingtaff concerns,
this meeting wasalledto force her to speak her staffabout heiliness and
emotional issueat a later meetingSee e.g.ECF No. 101 at 9. She claims to
have been “humiliated and angry after being told she would have to share her
private medical status and related emotional issues, and thesldaersa great deal
of anxiety.” Id. There is no evidence that Plaintiff was forced to speak about ar
medical issues and only that she was asked to communicate with her ematoye
a meeting on April 20th regarding the conceshkler staff

Plaintiff's own notes state that Woodward told her that her staff felt
unsupported becauseafack of communication and that “[s]he strongly
encouraged me to talk to my staff about what my emotional state was because
hurt their feelings by not disclogl.” ECF No. 1026 at 8. There is no allegation

that Woodward told hahatshe had to bring in pamphlets discussing the
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emotional effects of cancer, whichwhat Raintiff did at the April 20th meeting.
Instead Plaintiff's notes state thaf{s]he enouraged me to share my feelings with
the staff! 1d. at 9.

Plaintiff’'s own descriptions of the meeting demonstrate that Woodward
asked her to discuss her emotional reactions to others since that had become
work-related concern, but did not ask her to discuss the intimate details of her
cancer diagnosisTherefore, theevidence, absent bamonclusory allegations,
demonstratethatWoodward asked Plaintiff to addressrk-related concerns from
Plaintiff's staff, and Plaintifinsteadmade it about hetisability when she
provided pamphlets ardiscussed her medical catidn. Accordirgly, there is no
genuine issue of material fact regarding Plaintiff's assertion that she was force
share medical information

Separaterbm her claims of being foecito share medical information,
Plaintiff also dlegesthat Woodwardand her secretarfindy McClurewere
sharing Plaintifs personal medical informationith PUD staff. See e.g.ECF
Nos. 94 at 21 and 102 at 6t is not clear what legal badiaintiff relies upon for
this claim, but Plaintiftites this claim teupport her allegations of retaliation (as
an adverse employment action) asevidence adiscrimination andharassment
in what she saw as hostile work environmentSeeECF No. 94 at 2.

The record is bereft of any evidence that would suppowdltbgationthat

the disclosure of Plaintiff's medical information was in retaliation forexercise
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of FMLA-based rightgor rights pursuant to the ADA or WLAD)The emails and
communicationgxpress relief at hearing good news regarding successful
surgeries, encourage positive thoughts and prayers on Plaintiff's athfit into
the pattern that defines this case: PUD employees reach outrttifRiaioffer her
comfort, supportandencouragemenand Plaintiff interpreg their actionss
retaliation, harassmerandthe imposition of a hostile working environmei8ee
e.g, ECF No. 544.

Plaintiff allegesthat PUD’s failure to keep her information confidential was
a violation of a state administrative cotléasH. ADMIN. CODE §162-22-090(4)
SeeECF No. 94 at 21Althoughthe regulation pertains to how health care
information should be dealt with, in contextretates tovhen and how an
employer may permissibly seek health care information regarding a disabled
employee to determine the effects of the disability and to provide adequate
accommodationsSeeWAasH. ADMIN. CODE § 162-22-090(2016) Here, the only
health information that was allegedly disclosed was what Plaintiff and her
husband, RicardOgden, shared with Defendant. The regulation does not apply
Plaintiff's case.

Plaintiff’'s own deposition testimony illuminates the frivolity of this claim

regarding the dclosure of Plaintiff’'s medical imrmation Plaintiff first alleged
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that Woodward shared information regarding Plaintiff's hysterectomy and wher
asked what basis she had for thelief, she responded,
“What | heard-and it's hearsayis that she- and what she had personally
said to mewas that | was extremely emotional, and | needed to get my
hormones in check; and | understood she shared some of this informatio
with other staff membesr”’
ECF No. 551 at 31. This vaguand speculative statemenmith no factual
supporting evidencdoes nosupport any claim for relief.
Theevidence in the record demonstrates that Plaintiff’'s husband, Richarc
Ogden,updated Woodwardn Plaintiff's statugightto-ten timesseeECF No.
55-2 at 45, in very broad termsMr. Ogdentestifiedthat Plantiff “ justwanted me
to tell her [Woodward] how the surgery went, | think, so you could kind of judgg
how long she would be out forld. at 6. Therefore, ay informationthat was
disseminated wasoluntarily offered androadandrelevant tovhen Plantiff
would possiblyreturn to work
Plaintiff makes a vague assertithrat she mapave toldWwoodwardnot to
share any medical informati@t an earlier time, butefinitively stakes that in
January of 201Gshe warned Woodward not to communicate angtabout her

medical informatiorto her staff. SeeECF No. 551 at 5052. However, Plaintiffs

descriptions of what shepecfied as impermissible disclosurase vague and
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unclear Her most specific recollection of any instruction to Woodward was “[t]h
| wanted to keep all of my medical information privatéd’

Similarly, Mr. Ogden does not allege that he asked Defendant not to shar
the contents of his updates, and when asked whether he told Woodward not tg
share the information in at least onelwdit conversations, he responded, “l had n
expectations one way or the other.” ECF No254& 9. This deposition testimony
appears te@onflict with his laterdeclarationwhere he sated thabn October 29,
2008, expected Woodward would handle the situation as a professional
manager; that she knew the rules; and that Joanne’s medical information woul
kept confidential.” ECF No. 100 at Zven if he or Plaintiff had stated thdesire
at the very outset of Plaintiff’'s diagnosis, the law does not punish employers fo
expressing concemr forwarding such vague information

A number of the emails that Plaintiff relies upon for this claim have been
submitted to the Court and they are void of any disclosure of sensitive medical
information. The text of the relevant emails establish that Defendant only shar
the limited informatiorthatPlaintiff’'s husbandathose to pass along at Plairisff
request SeeECF No. 554. As an exanple,an emaiffrom Dawn Woodwargbrior
to Defendant’s warning not to disclose “medical informatiag@d in its entirety:

| spoke with Rick shortly ago arlbannas out of sugery. The Doc said

‘everything looked pretty boring[,]'[jvhich is good news!Joanne is in

some pain now and is beingedicated : ) Rick, Joanne, and fanahg

relieved with the outcomeOf course, therwvill be some followup testing
to ensureno additional action is requiredoanne will be in the hospitahtil
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Monday. Rickwill keep us postedRick, Joanne and family are

appreciative of the prayers and well wishes! Jacglease pass on to

secretarial groupCarol - please pass on to Tim a@huck. Tx much!

Dawn
ECF No. 544. Thetext of theone email that Woodward seatfter Plaintiff’s
warning read onlyFY| —Just spokevith Rick; Joanne is oudf surgery and is
recuperating at home. Everything went fine.” ECF Ne5% 3. These emails
fail to support Plaintiff's bareconclusory allegations of adverse employment
actions, harassmerthe presencef a hostile work environmendy of Defendant’s
revealing personal medical information without Plaintiff's permission.

Plaintiff's counseblsoargueghatMike Broadsworth “ordered the stafbt
to speak to Ms. Ogden” in January of 20ECF No. 101 at 15pparentlyn an
attempt to “alienate Joanne in hope (sic) that she would quit,” ECF No. 99 at 6
However, Plaintifffails to point out that her own attorney at the tiheed instructed
Defendant by letter (in bold letters): “Please be advised that you are not to hav
any direct contact with Ms. Ogden. If you wish to discuss any matter concernir
her employment, you may contact me at the above address and number.” ECI
44-1 at 2.

Plaintiff's then-attorney continued by warnirigefendanthat “[y]our
continued efforts to contact Ms. Ogden and continue her employment against |

wishes are considered ongoing harassment and retaliatechnDefendants being

sued for complying with Plaintiff's attorney’s instruction. If Defendant contacte(
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Plaintiff, Plaintiff warned that it would b#$arassment and retaliation,” but if
Defendaninstructed employees not to do so, as Mike Broadsworth allegedly di¢
Plaintiff claims discrimination,lsinning and adverse employment act®n

Throughout this case, Plaintiff relies on her assertion that Woodward
suggested that she use a mood chart on her door to let people know what kind
mood she was inSee e.g.ECF No. 94 at 2@1. Even if the @urt ignores
Defendint’s allegationghat\Woodward first introduced this “mood chart” as
potential management tool in 206&eECF No. 731 at 18,or thatit had been
used bytheother supervisors the pastseeECF No. 52 at ,/the Court failsd see
how Woodward’s suggestion amountsatoadverse employment action,
discrimination harassment, contribution to a hostile work environment, or any
other legal claim that Plaintiff’'s counsel ties to this allegatiBlaintiff may very
well have been upsand offended by the suggestion, but that is not the test of a
claim for discrimination or retaliation.

In dismissing a claim for retaliation, the Ninth Circuit Court g@p&als,
heldthat

a supervisor’s laughing and stating that the plaintiff “got him on sexual

harassment charges,” the supervisonostile stares, and increased criticism

were insufficient to preclude summarggment dismissing the plainti§’

retaliation claim.See als@Brooksv. City of San Mate@29 F.3d [91] 929

[9th Cir. 2000](stating that badmouthing an employee outside the job

reference context does not constitute adverse employment abemgit|

v. Bank of America, NA339 F.3d792,] 803[9th Cir. 2003](“Mere

ostracism in the workplace is not grounds for a retahatlaim. . . "); cf.
Ray[v. Hendersop 217 F.3d [1234 1243[9th Cir. 2000](definition of
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“adverse employment action” “does not cover every offensive utterance by
co-workers, because offensive statements bwotkers do not reasonably
deter employeefrom engaging in protected activity”).
Hardage v. CBS Broad., Ine¢l27 F.3d 1177, 1189 (9th Cir. 20GBnended on
denial of ren’'g 433 F.3d 672 (9th Cir. 200@mended on denial of reh’d36 F.3d
1050 (9th Cir. 2006) Furthermore . . .
even if . . remarks collectively created a hostile work environment that
constituted retaliation, such harassment “is actionable only if it is

‘sufficiently severe or pervasive to @tthe conditions of the victirs’
employment and creat& abusive working environme’”

AcceptingPlaintiff’'s evidence as true, the Court finds that suggesting the
use of a mood chart is not “sufficiently severe or pervasive” to sustain any legal
claim. In light of the fact that there is no genuine issue of material fact regardi
the elements of any viable legal claim, Woodward’s suggestion of a mood chart
does nosterve as the basis for a cause of action.

Plaintiff's counsel also attempts to create an issue of material fact by
disputing issues that are irrelevant to any legal claim. For example, Plaintiff's
Statement of Facts alleges that Woodward was lying about having sympathy for
Plaintiff due to her having lost a friend to cancer because Woodward'’s friend
apparently died after Plaintiff had already kb PUD. SeeECFNo. 101 at 29.
In a similar way, to contest Defendant’s assertion that Woodward and her

Administrative Assistant, Cindy McClure, drove to Ogden’s home to give her a
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poem and to help her pack for her trip to Western Washington for surgery,
Plaintiff's counselargues, “Woodward and Cindy McClure did not help Ms.
Ogden pack.”ld. at 31.

At the summary judgment stage, the Court determines whether or not thq
Is any genuine issue of material fdohaterial” being the operative word. Even if
Woodwardlied about her frienar did nothelp Plaintiff pack her suitcase, those
facts are not material to this ca8e:Only disputes over facts that might affect the
outcome of the suit under the governing law will properly preclude the entry of
summary judgmentFactual disputes that are irrelevant or unnecessary will not
counted. Andersorv. Liberty Lobby477U.S.242,248(1986)

The Court find thatdespiteall of Plaintiff's factual allegationsPlaintiff has
failed to create a genuine issue of material fact regaraingegaliation claim
[I. Deferse argument 2 - Plaintiff has no claim under theWFLA

In relevant part, the AshingtorFamily LeaveAct states:

(1) Subject to RCW 49.78.260, an employee is entitled to a total of twelve

workweeks of leaveuring any twelvanonth period for one or more of the
following: ... [including] (d) Because of a serious health condition that

10 A material fact is defined as one that $sgfhificant or essential to the issue or
matter at hand; esp., a fact that makes a difference in the result to be reached
given case. What constitutes a material fact is a matter of substantiveHaegt,

BLACK’SLAwW DICTIONARY (10th ed. 2014)

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~ 45

rre

14

na




10

11

12

13

14

15

16

17

18

18

20

21

makes the employee unable to perform the functions of the position of th
employee.

“The Washington Family Leave Aanirrors its federal counterpart and
provides that courts are to construe its provisions in a manner consistent with
similar provisions of the FMLA. Crawford v. JP Morgan Chase N883 F.

Supp. 2d 1264, 1269 (W.D. Wash. 20{@)otingWashburn v. Gymboree Retail
Sores, Inc.2012 WL 5360978, *7, 2012 U.S. Dist. LEXIS 15623P1 (W.D.
Wash. Oct. 30, 2012)This argument should be analyzed under the same stand;
applied toPlaintiff's FMLA claims. In light of this Court’s granting summary
judgment on the FMLA laimsbased on the foregoing discussisammary
judgment is properly grantedgardingPlaintiff's WFLA claims as well.

lll. Defense argumerg #3and 4 — Plaintiff has no claim for failure to
accommodateor for disability -based disparate treatment

A. Americans with Disabilities Act
The ADA prohibits discrimination against a qualified employee based on
employee’s disability! See42 U.S.C§12112. Such discrimination can include:

(A) not making reasonable accommodations to the known physicaal
limitations of an otherwise qualified individual with a disability who is an

1“Disability” is defined as:(A) a physical or mental impairment that
substantially limits one or more major life activities of such individ(&);a
record of such an impairment; () being regarded as having such an impairmer

... 42U.5.C§ 12102

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~ 46

D

ards

the

It




10

11

12

13

14

15

16

17

18

18

20

21

applicant or employee, unless such covered entity can demonstrate that
accommodation would impose an undue hardship on the operation of the
business of such covered entity;(Bj denying employment opportunities to
a job applicant or employee who is an otherwise qualified individual with
disability, if such denial is based on the need of such covered entity to m
reasonable accommodation to the physical or memgzirmerns of the
employee or applicant.

42 U.S.C. § 1211(®)(5). Plaintiff alleges violations of the ADA for failintp
accommodate her and for disparate treatrdaatto her disability.
1. Failure to acconmodate
In order to establish a prima facie case for failure to accommodate under
ADA, a plaintiff must establish that
(1) [s]he is disabled within the meaning of the ADA; (2) [s]he is a qualifiec
individual able to perform the essential functions of thendh reasonable
accommodation; and (3) [s]he suffered an adverse employmemt acti
because of [her] disability.
Samper v. Providence St. Vincent Med.,®r5 F.3d 1233, 1237 (9th Cir. 2012)
(citing Allen v. Pac. Bell348 F.3d 1113, 1114 (9th C#003) and42 U.S.C. §
12112(a), (b)(5)(A) (requiring reasonable accommodation)
The ADA defines “reasonable accommodatias including:
(A) making existing facilities used by employees readily accessible to ang
usable by individuals with disabilities; afil) job restructuring, paiime or
modified work schedules, reassignment to a vacant position, acquisition f

modification of equipment or devices, appropriate adjustment or
modifications of examinations, training materials or policies, the provision

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~ 47

the

a
hke

the




10

11

12

13

14

15

16

17

18

18

20

21

of qualified readers or interpreters, and other similar accommodations fol
individuals with disabilities.

42 U.S.C.A. § 1211(9).

Defendant ayues thaPlaintiff admitted that Defedtantapprovecevery
request for medical leave Plaintéer madend that the only accommodation
denied was thextendedvork-from-home arrangemenSeeECF Nos. 72 at 10
and % at 1416. Defendant argues that Riaif was given the opportunity to work
from home “for precisely the period recommended by her providdr.”

The extensive rexd in this case establishes a long record of
accommodations being extended to Plaistiftl of Defendarg pattern of
continuingto work with Plaintiff's demands regardless of whether or not they we
reasonable Seee.g, ECF No. 443, 44-4,44-5, 44-(8-15). Viewing the evidence
in the lightmost favorabldor thePlaintiff, the Courfinds a history of Plaintiffs
requestingiumerousaccommodationdyut beingunwilling to supplyproof of the
reasonabilityof herproposed accommodations, ahén pursing litigation despite
Defendant’s effortéo accommodate heid.

In response to Defendant’s motion for summary judgment, Plaintiff narroy
her argumentsegarding the allegddck of accommodati@to two claims: (a)
Defendant did not hold her position as an Administrative Support Services
Supervisor operand (b) “PUD failed to follow through with a promised

accommodation talter the chain of supervision so that Ogden would no longer
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supervised by Woodward.” ECF No. 94 atll& Assuming without deciding that
Plaintiff was disabled within the meaning of the AQtAe Courtwill address the
second and third elements oflaim for failure to acommodate as it pertains to
theseallegatiors.
(a) Failure to hold Plaintiff's position open

Plaintiff alleges that her transfer to the position of Technical Writer was a
violation of the ADA because she was an eligible emplay@e to return to her
position with reasonable accommodations and that the transfer was an adverss
action due to her disability. ECF No. 94 atll& Even though the Court finds, ag
discussed previously, that the transfer to Technical Writer was ndivarsa
action, the Court will analyze Plaintiff's allegations and Defendant’s responses
regarding these claims.

Defendant provided numerous justifications for transferring Plaintiff to the
position including Plaintiff's previously having expressed an @#kin the
position, that it was a lateral move, and that the transfer would reduce the over
headcount for the Hydro Division of the PUD which would help address budget
concerns that were due in part to a low sip@aek in the winter of 2009/201(Fee

ECF No. 54 at 1:A3. Plaintiff repeatedly asserts that these justifications are
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pretext,see e.g.ECF No. 94 at 17, but fails to provide evidence to create material

iIssues of fact regarding these justifications.

Defendant submitted numerous memorainda before Plaintiff’s transfer
that addressed the budget crisis and low snowpack, demonstrating these very
concerns were at play long before Plaintiff was transfergsk e.g.ECF Nos. 54
6 and 547. Plaintiff responds by providing data for thimter of 2010/2011see

ECF No. 959, when Defendant had referred to the previous year’s snowpack,

2009/2010, and Plaintiff fails to refute the legitimacy of the budgetary concerns.

Instead, Plaintiff provides withess statements that allege, for example, that
“moving Joanne to the Technical Writer positionmid change the hydro division
head countlt simply moved one employee fronpasition in hydro to a new
position in hydro that had previously bediminated” ECF No. 98 at 2.

Plaintiff's argument fails to recognize that Technical Writer was a positior
left vacant on the organizational chart in December of 2GHeECF No. 5412 at

7. In light of the fact that PUD had been operating with Ogden often absent fro

her position a Administrative Support Services Supervisor, allowing that positign

to be absorbed by the people who had covered for her absences and transferri
her to a vacant position meant not having to hire a new employee to fill the vag

spot. Therefore, theansfer could lower costs in the future. The Court finds thai
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Plaintiff fails to create a genuine issue of material fact regarding Defendant’s
proffered justifications.

Alternatively, even if the Court accepts Plaintiff's argument, despite
uncontroverteevidence rebutting it, that the transfer was solely due to Plaintiff’s
“tagging in and tagging out,” the transfer still would be a reasonable
accommodation. As stated by Defendant

[b]ly January, 2011, whdPlaintiffl moved to Technical Writer, tHaistrict

hadgiven her 25veeks of leave and other accommodations, and her futur

remained unclearECFNo. 741 at 6:219:21; 74:14. (She subsequently
took nearly 74 additional weekefore resigningld.) By early 2011, the

District had the lawful authdsg to notonly reassign her, but to discharge

her.

ECF No. 109 at 4.

Throughout this case, Plaintiff asserts the importance of her supervisory
duties as an Administrative Support Services Supervisor (in an attempt to sup
her argument that the transfer was a demotion), but in doing so, she makes cle
how the transfer was necessary. Inherently, supervising others is an essential
function of a supervisory position, so her “tagging in and tagging out” which
amounted to her being gofrem her worksite was a justifiable cause for
transferring her out of a position that reed overseeing the work of others.

Plaintiff also fails to create a genuine issue of material fact regarding

whether or not the transfer was an “adverse employment action” due to her

disability. The ADA explicitly lists “reassignment to a vacant positas a

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~51

UJ

e

ort

ar




10

11

12

13

14

15

16

17

18

18

20

21

“reasonable accommodatiorsée42 U.S.C.A. § 1211(9)(B), and as previously
discussed, there were numerous permissible justifications for the transfer. In g
attempt to argue that the transfer was intended to set her up to fail, Plaintif§ alle
that she did not have requisite knowledge or training for the position, and to

respond to Defendant’s assertion that she completed good work as a Technicq

Writer, Plaintiff argues that she had to rely on the help of Jim Kennedy to do sq.

SeeECF No. 9&t 3. Having to work with other employees in order to succeed
not evidence of a lack of necessary skills. As a matter of law, Plaintiff fails to
provide a genuine issue of material fact regarding Defendant’s argument that tl
transfer was justified and permissible.
(b) Defendants failure to remove Woodwardas supervisor

Plaintiff's second claim for a lack of reasonable accommodation refers to
fact that Dawn Woodward, director of the entire Hydro Division of the PUD, wa
not completely removed from any supervisory authority over Plaintiff. Plaintiff
cites toSnyder v. Medical $e. Corp, 145 Wash. 2d 233, 241 (2000), as she
recognizes that “a change in supervision is not normally deemed to be a reaso
accommodation.”"SeeECF No. 94 at 17. However, a closer review of the case
demonstrates a much stronger holding.

The Snydercourt recognized thdseveral of the United States courts of

appeals have found there is no duty under the ADA to provide an employee wit

new supervisor as reasonable accommodatidd5 Wash. 2@t 241. The Court

ORDER GRANTNG DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~ 52

n

ge

S

the

nhable

h a




10

11

12

13

14

15

16

17

18

18

20

21

also held unequivocally, thaif {Plaintiff] can perform the job, then she has no
disability requiring accommodation simply because she has a personality confli
with her supervisot Id.

Even thougtDefendant was under no obligation to do so, the record in thi
case demonstrates an impressive attempt to appease Plaintiff's request. Plain
first requested this “accommodatioori a list of demands communicated through
her attorney stating in relevant part that “[u]jnder no circumstances is Ms. Ogde
work under the supervision &s. Woodward nor is Ms. Woodward have ay
supervisory or other control ovbts. Ogden or hework.” ECF No. 449 at 4.
Defendant responded to Plaintiff’'s counsel bglaiing that

[t} he technical writer position is part of the Hydro Division. Ms. Woodwar

Is theDirector of that Division so she would technically be under Ms.

Woodwards supervision.However, Ms. Ogden will report to the Training

& SOP Supervisor, whepors to the Hydrdperations Manager, which

would minimize, if not eliminate, the direct contact between®™glen and

Ms. Woodward. In addition, the District will remove Ms. Woodward from

anydecisions regarding the material teramgl/or conditions df1s. Ogdens

employment such dser compensation, evaluation of her work, discipline, (
promotion or transfer.
ECF No. 4410 at 3.

Although the Court finds as a matter of law that Plaintiff's requested
accommodation was unreasonable, the Court aisls that Defendant provided
reasonable accommodation.

Plaintiff relies on a maximum of a dozbnef encounters with Woodward

over the course of nearly a year and testifieddlaignments that came from
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Woodward were assigned to her through David Be&geECF No. 9518 at 39

42. Those brief encounters with Ms. Woodward still bothered Plaintiff as she
testified that “[jJust back to all the correspondence | had with her, whether it wa
verbal or not, | found objectionable,” and she admits that hee isss with the
fact that she had to have any contact with Woodward aldallPlaintiff fails to

create a genuine issue of material fact regarding any claim for a failure to

S

accommodate, and, therefore, the Court grants summary judgment on these claims

2. ADA - Disparate treatment
Plaintiff also alleges disparate treatment due to her alleged disability. As
discussed in detail regarding her FMibased retaliation claim, Plaintiff fails to
create a genuine issue of material fact regarding heatibég ofdiscriminatory
animus harassment, public humiliation, shunning, isolation, or the existence of
hostile work environment. Although the Court has addressed these broad
allegations previously, Plaintiff provides additional specific allegations to suppdg

a claim of disparategeatment.SeeECF No. 94 at 1-22.

a

Plaintiff alleges the following as adverse actions that Defendant took agajnst

her due to her alleged disability: (1) Plaintiff was not reinstated as Administratiy
Support Services Supervisor and was “demoted” to TieehWriter; (2) PUD

delayed Ogden’s career path, which delayed her salary increases; (3) PUD did
provide training for Ogden to perform her new position as Technical Writer whi

affected her ability to perform the job and to meet career path goals for
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advancement; and (4) that PUD employees discriminated and retaliated againg
and did nothing to address her complaints to the point that Plaintiff's medical
doctor and counselor advised her to quit her Bbead. at 1819.

Additionally, Plaintiffargues that there is evidence of discriminatory animl
on the part of the PUE?. See idat 1921. However, Plaintiff only provides bare,
conclusory allegations that rely upon the same factual underpinnings of her oth
claims which the Court found are properly dismissed on summary judgment.
Plaintiff alleges that she was treated differently after she was diagnosed with
cancer; that Woodward also discriminated against other disabled employees; g
that Ogden was treated differently from people without disabilities when she wg

forced to discuss her disease, told to post a smiling or frowning face on her dog

12 plaintiff's counsel lists different types of circumstantial evidence to support
allegations of animus, but there is insufficient evidence to support any of the
allegations. The Court has considered these allegations, which counsel descri
as “elementsof circumstantial evidence, and finds no genuine issue of material

fact.
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or when she was “shunnedld. at 20. Again, these claims are unsupported by
evidence and fail to create a genuine issue of material fact.

In aneffort to support her claims that Plaintiff “suffered a continual
progressively (sic) worsening deterioration of her work environment,” Plaintiff
also lists the following “adverse employment actions”:

e Public Humiliation:

» Woodward discussing Ms. Ogden’s medical condition with
employees

» Woodward forcing Ms. Ogden to discuss her medical conditic
andemotional issues with staff;

» Woodward telling Ms. Ogden to post smiley face or frown fac
on herdoor to let staff know her mood;

» Forced to return to the PUdifices to work before she was

ready— caused her to have events where she soiled her pants.

e Demotion. The transfer from Administrative Services Supervisor to
Technical Writer was a demotion that involved a loss of prestige; a
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moveto an undesirable location; loss of management perks; and, a
deadendcareer path.
e Shunning / Isolation
» Removing Ms. Ogden from the management building;
» Excluding her from social gatherings;
» Employees were told not to associate with Ms. Ogden;
Bullying; Woodward persistently Hied Ms. Ogden,;
Interfering with wage step increases;
Failing to fully accommodate her disability;
Refusing to investigate complaints of discrimination / retaliation.

ECF No. 94 at 213

Plaintiff's allegations of adverse employment actions and eésponding

discriminatory animus are not supported by evidence. Therefore, the Court fingds

that Plaintiff's allegations are insufficient to support a genuine issue of material
fact and summary judgment is proper as to her claims of disparate treatment.
B. Washington Law Against Discrimination
“The WLAD encompasses two types of disability discrimination claims:
failure to accommodate claims and disparate treatment claid@niel v. Boeing
Co.,764 F. Supp. 2d 1233, 1242 (W.D. Wash. 2011). The WLAD makes it an

“unfair practice” to “discriminate against any person in compensation or in other

13 Plaintiff also cites to this ligib support her claims of retaliation by arguing that

“[e]ach of the bullepointed examples of harassment above represents incidents

retaliaton and retaliatory animus taken against Ms. Ogden for exercising her rights

under the WLAD / ADA, FMLA and WSFLA.” ECF No. 94 at 24.
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terms or conditions of employment because ofamong other reasons] the
presence of any sensory, mental, or physical disabilityasH. REv. CODE §
49.60.180.

As recognized by &Vashington state court lHegwine v. Longview Fibre

Co. 132 Wash. App. 546, 559, (2006j'd, 162 Wash. 2d 340 (20QTRCW

49.60.180 does not set out the criteria for establishing a claim of sex or disability

discrimination. For this reason, our courts have considered interpretations of
analogous federal law in discrimination cases.”

Plaintiff's WLAD claims rely upon the same factual allegations that the
Court previously addressed. In light of the Court’s granting summary judgmen{
regading Plaintiff's ADA claim, Plaintiff's WLAD claims similarly faif*
IV. Defense argument #5- Plaintiff has no claim for retaliation.

A prima faciecaseof retaliation under eithehe ADA or the WLAD

requires that plaintiff demonstrate thét )'plaintiff engaged in protected activity,

14 plaintiff's Second Amended Complaint also alleges “termination” as a violatiq
of the WLAD, but the uncontested fact is that she resigned from the PUD after
PUD encouragd her to return after her previouséyvokedresignations.SeeECF
No. (441)-(44-19). She allegethatshe was forced teesigndue to the conditions
of her employment, but that claim is addressed below s&iion V, regarding

“Constructive Discharge.”
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(2) she suffered an adverse employment action, and (3) there was a causal linl
between the twb. Daniel, 764 F. Supp. 2d at 1245 (citifardi v. Kaiser Found.
Hosp.,389 F.3d 840, 849 (9th Cir. 200Burchfiel v.Boeing Corp.,149 Wash.
App. 468, 482 (2009)

Importantly,

[d]iscrimination and retaliation claims under the ADA are both subject to
burdenshifting framework outlined iMcDonnell Douglas Corp. v. Gregen
411 U.S. 792, 80D4[] (1973).See RaytheondCv. Hernandesb40 U.S.
44,4950 & n. 3[] (2003);Brown v. City of Tucsord36 F.3d 1181, 1186
87[] (9th Cir.2003);Snead v. Metro. Prop. & Cas. Ins. CB37 F.3d 1080,
1093[] (9th Cir.2001). Under that framework, an employee challenging a
adverse employment action has the initial burden of establishing a prima
facie case of discrimination (or retaliatio)he burden then shifts to the
employer to provide a legitimate, nondiscriminatoryr(onretaliatory)
reason for the adverse employment actibrihe employer does so, then the
burden shifts back to the employee to prove that the reason given by the
employer was pretextuabee Raytheg®40 U.S. at 4952 & n. 3;Brown,

336 F.3d at 1187%Snead237 F.3d at 1093.

Curley v. City of N. Las Vegas72 F.3d 629, 632 (9th Cir. 2014)

As the Court found above, Plaintiff has failed to create a genuine issue 0
material fact regarding any “adverse employment action.” Accordingly, there c
beno basis for this claim, and summary judgment is properly granted on these

allegations of retaliation as well.
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V. Defense argument § —Plaintiff has no claim for constructive discharge!®
Defendant argues that Plaintiff is essentially claiming that she was forced
quit after the conditions of her employment were no longer bearable. “In order
survive summary judgment on a constructive discharge claim, a plaintiff “must
show there are triable issues of fact as to whether ‘a reasonable persoh in [her
position would have felt thaslie] was forced to quit because of intolerable and
disaiminatory working conditions”” Hardage 427 F.3d 1177, 118dmended on
denial of reh}, 433 F.3d 672amended on denial of ref’436 F.3d 105@quoting
Steiner vShowboat Operating Ca2p F.3d 1459, 1465 (9th Cir924)).
At the summary judgment stage, it is important to recognize that
[w]hether working conditions were so intolerable and discriminatony as t
justify a reasonable employee’s decision to resign is normally a factual
guestion for the juryln general, however, a single isolated incident is
insufficient as a matter of law to support a finding of constructive dischary
Thus, a plaintiff alleging a constructive discharge must show some

aggravating factors, such as a continuous pattern of discriminatory
treatment.

15 plaintiff argues that “proof of constructive discharge is not necessamppmrt
an award of damages under the WLAD.” ECF No. 94 at 19. However, her
complaint alleges constructive discharge, so the Court addresses this claim bo

its own basis for liability and insofar as it supports a discrimination claim.
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Schnidrig v. Columbia Mach., In80 F.3d 1406, 14112 (9th Cir. 1996jciting
Sanchez v. City of Santa Ad5 F.2d 424, 431 (9th Cir. 1990nternal
guotations and citations omittedgrt. denied 502 U.S. 8151991).

The court inSchnidrigaffirmed the district court’s granting summary
judgment of a constructive discharge claim because the plaifitfésking
conditions were not so intolerable and discriminatory that a reasonasbs per
would feel forced to resign,” there wdegjitimate nondiscriminatory reasons for
each of the actions complained of by Schnidrig, and the district ‘dourid no
evidence to suggest either that any of these actions were motivated to force
Schnidrig toresign or that they made Schngls working conditions intolerahle
Schnidrig 80 F.3d at 1412.

Even viewing all evidence in the most favorable light for Plaintiff, her
allegations are, as a matter of law, insufficient to sustain a claim for coivaruct
discharge past the summary judgment stage. Plaintiff's taking offense at
coworkers for not talking to her as much as she would have liked, not being
acknowledged sufficiently at a funeral, receiving emails or visits asking how sh
was feeling, being introduced as a “new employee,” ECF No. 102 at 23, having
“objectionable” interactions with her supervisor (both verbal andveobal), and
any and all of her other factual allegations fail to create genuine issues of mate

fact regarding the “intolerdds’ nature of her work environment.
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The record igslevoid of any “aggravating circumstances,” even accepting g
of Plaintiff's allegations as valid. The PUD has provided evidence that it
demonstrated significant efforts at making Plaintiff's former \ptake supportive
and encouraging.

VI. Defense argument ## Plaintiff has no claim for breach of a specific
promise.

Plaintiff's counsel refers to this cause of action as a “handbook claim” an
argues that Defendant entered into an employment cottiedatreated “an
atmosphere of job security and fair treatment with specific promises of specific
treatment in specific situations,” but that those promises were broken when
Plaintiff was mistreated.SeeECF No. 26 at ®. Plaintiff’'s counsepreviousy
relied on a very similar claim in another case in this distee Salazar v.
Monaco Enterprises, IncNo. C\V-12-0186LRS, 2014 WL 1976601, at *3 (E.D.
Wash. May 15, 2014). As Judge Suko explained in the prior case:

Korslund[v. DynCorp TrCitiesServices, In¢.156 Wash2d 168(2005)]

sets forth a threstep test that applies when the parties have not agreed th

the provisions in an employee handbook constitute a contract, as is the
situation here.The employee must prove these three elemdrteaause

of action [for breach of a promise of specific treatment]: (1) that a statem¢
(or statements) in an employee manual or handbook or similar document

amounts to a promise of specific treatment in specific situations, (2) that t

employee justifiably relied on the promise, and (3) that the promise was
breached.[Id.] at 178 (citations omitted).

Id. at *4. Plaintiff argues that the three listed elements “are questions of fact.”

ECF No. 94 at 26. To the contrary, elements are only elemiénliere were
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evidence disputing the applicability of those elements, then a question of fact

would exist.
To support this claim, Plaintiff alleges that Defendant’s handbook promis
that employees would not “suffer adverse employment action for takith@\F

leave, being disabled, or complaining about discrimination or retaliation.” ECF

No. 94 at 26. Plaintiff continues by arguing that “PUD breached the promise of

specific treatment when it failed to protect her, and ultimately treated her so poprly

shewas forced by her medical providers to quit her jolol.”
Plaintiff is relying on the same factual assertions that underlie her other
claims that the Court determined are properly disposed of at this summary

judgment stagé® In light of the fact that Rintiff failed to present a genuine issue

(D
2]

of material fact regarding her allegations of adverse employment actions and poor

treatment, summary judgment likewise is granted on Plaintiff's “handbook” clail

16 Althoughthe Courthas not previousladdressd a claim fot‘failure to protect
it seems thisllegationrefers toPlaintiff not being protected from the alleged

actions that undad her other claims, i.e., harassment, discrimination, etc.
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VII. Defense argument #8- Plaintiff has ro claim for negligent infliction of
emotional distress.

In finding that an employer owed no duty of care to avoid negligently
inflicting emotional distress whildealing with an employee’s complaints about a
supervisor, the Supreme Court of Washingitated that they:

reexamined liability fonegligentinfliction of emotionaldistressn Hunsley
v. Giard 87 Wash2d 424, 438 (1976). There we held a cause of action
for samedoesexist in Washington but cautioned: “Not every act which
causes harmesults in legal liability.”Id. at 434[]. As with any claim
sounding imegligencewhere a plaintiff brings suit based oegligent
infliction of emotionaldistress'we test the plaintiffs negligenceclaim
against the established concepts of dutyabh, proximate cause, and
damage or injury.1d. at 434[].

Snyder v. Med. Serv. Corp. of E. Washingfiegtb Wash2d 233, 243 (2001)The
Snydercourt citedBishop v. State[7 WashApp. 228 at 2341995), for the
proposition that
[t]he utility of permitting employers to handle workplace disputes outweig
the risk of harm to employees who may exhibit symptoms of emotional
distress as a resullhe employers, not the courts, are in the best position
determine whether such dispugt®uld be resolved by employee
counseling, discipline, transfers, terminations or no action at\#iile such
actions undoubtedly are stressful to impacted employees, the courts can
guarantee a stre$iee workplace.
Snyder 145 Wash. 2d at 245 (200
Plaintiff properly recognized the limitation on claims for negligent inflictior
of emotional distress when they result from disciplinary acts or personality
disputes, but seems to argue that that is not what is at issue here. ECF No. 94

26-27. nhce again, Plaintiff's counsel listed the elements that a plaintiff must
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prove to support this claim and concluded, “[e]ach of these issues is a questior
fact for the jury to resolve.ld. at 27.

In responding to Defendant’s motion for summary judgment, Plaintiff only
offers bare, conclusory allegations, stating that “in the present case the subject
intentional discriminatory and retaliatory conduct, was persistent and outrageol
nature, causing Ogden to suffer severe emotional distress, taadaher own
statement of factsSeeECF No. 94 at 27. In order to proceed past a proper mot
to dismiss, a plaintiff must allege “more than labels and conclusions, and a
formulaic recitation of a cause attion’s elements will not dd Bell Atl. Gorp. v.
Twombly 550 U.S. 544, 548007) Plaintiff's claim for negligent infliction of
emotional distress fails to clear that low hurdle, and it likewise falls far short of
raising an issue of material fact.

Plaintiff asserts that Defendant “owed Plaintiff a duty not to cause her se)
emotional harm by and through their discriminatory employment practices.” EC
No. 94 at 27. Even if the Court concedes the existence of that duty, which the
Court does not, there is no evidence supporting a bredbatafuty. Plaintiff
simply relies on the same factual basis that underlies this entire case to suppo
claim. As previously discussed, she fails to present a genuine issue of materiag
regarding such “discriminatory employment practices” lhyimg solely on

conclusory allegations.
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The Court noteghat Plaintiff alleges “intentional” conduct in this claim for
“negligent” infliction of emotional distreseut under either theory, Plaintiff's
claim fails to present a genuine issue of matéaetl Therefore, the Court grants
summary judgment on Plaintiff's claim for negligent infliction of emotional
distress.

CONCLUSION

Based on the foregoing considerations, the Court finds that there is no
genuine issue of material fact regarding any of Plaintiff's claims. Accordifgly,
IS HEREBY ORDERED THAT :

1. Defendant’s Motion for Summary Judgmedft,F No. 40, amended as
ECF No. 72, is GRANTED.

2. All of Plaintiff's claims ardDISMISSED WITH PREJU DICE..

3. All pending motions arBENIED AS MOOT.

The District Court Clerk is directed to enter this Oreéater Judgment for
Defendantprovide copie®f this Ordertto counselandclose this case

DATED this 30th day of March 2016.

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States Districtiudge
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