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v. Suttell & Hammer PS et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DONNA GENSCHORCK
NO: 12-CV-0615TOR
Plaintiff,
ORDERGRANTING DEFENDANTS’
V. MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING
SUTTELL & HAMMER, P.S., PLAINTIFF'S MOTION FOR

NICHOLAS FILER and JANE DOE JUDGMENT ON THE PLEADINGS
FILER, husband and wife; and
AMERICAN EXPRESS CENTURION
BANK,

Defendant

BEFORE THE COURTareDefendant American Express Centurion Bank
Motion for Summary Judgme(ECF No.23); Defendard Suttell & Hammer and
Filer's Motion for Summary Judgment (ECF No. 24); and Plaintiff’'s Motion for
Judgment on the PleadinggainstSuttell & Hammer and Nicolas Filer and Jane
Doe Filer (ECF No. 27) This matter was submitted for consideration withunat
argument.The Court has reviewed the briefing and the record and filesheued

is fully informed.
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BACKGROUND
Plaintiff Donna Genschorck (“Gecsorck”) sued Defendants for violations
of theFair Debt Collection Practices AdcheWashington Consumer Protection

Act, theWashington Collection Agency Acand wrongfulgarnishment.

Defendants American Express Centurion Bank (“American Express”) and Sutte

& Hammer, Nicolas Filer and Jane Doe Filer (collectively, “Suttell and Filer”)
filed motions for summary judgment, and Plaintiff filed a motion for judgment o
the pladings.

FACTS'

Genschorck was unable to pagrcredit card debt oweid American
Express; American Expressed her in state court and obtained a default judgme
and wris of garnishmentECF No. 25 at 2. The defauljudgment was
challenged in state court and ultimateicatedon February 3, 2011ECF No. 39
at 2 ECF No. 406 at 4 The stateourt ordered all clouds on the titleRtaintiff's

property removed and the garnished money returnkdrtdd. American Express

! The following facts are drawn from Plaintiff's complaint, Defendants’ statemer
of undisputed facts (ECF N@5), Plaintiff's response to defendants’ statement of
facts (ECF No. 39) and accompanying exhibits, and are accepted as true for

purposes of the instant motion.
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returned Genschorck’saney Id.; ECF No. 25 at 2The state court action was
dismissed on March 29, 2011. ECF No-61at 4.

Thereafterin March 2012 Suttell and Filet prepared and filed garnishment
papers irthe dismissed case, in whitliey errmeously represented that American
Express had an unpaid judgment against Gensch&Ck. No. 25 at 3They also
misrepresented that the garnishee, American West Bank, was not Genschorck
employer. ECF No. 39 at 3They had no contact with Genschorekside of the
court papersECF No. 25 at 5Genschorck learned on April 2, 2013, that her
paycheck fromheremployer American West Bankwhich wasdueto be paidon
April 13, 2012 would be garnishedECF No. 39 at 4She also learnetthat the
contents of hedepositaccouns at American West Bank were frozell. That
same day, Genschorck contacted one of her attorneys frgnahestate court
action and met with him on April, 2012 ECF No. 25 at 3However, it was not

until April 17 thatGenschorck’s attorney called Filer to notify hafnan

2 While there is some confusion as to how Suttell came to represent American
Express in thisnattey American Express does not dispute that Suttadliis law
firm in this case ECF No. 25 at 3Suttellsaysit was “retained by American
Express’); ECF No. 463 at 4 (American Express admits it “did not directly retair

the law firm of Suttell &Hammer, P.S):

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
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emergency motion to quash the w#CF No. 25 at 4 Thatday, thestate court
ordered the garnishments quashB@F No. 25 at 4; ECF No. 39 at Blaintiff's
money was restorednd inMay 2012, the state court awarded her attorney’s fees
in the amount of $9,250.45. ECF N@-5 at 4.

After the present lawsuit was filed, on January 17, 2013, Defendants Sut
and Filerpaid Plaintiff the maximum $2,000 in statutory damages allowethéy
FDCPA. ECF No. 29 &é; ECF No. 41 at 7.

DISCUSSION
A. Defendants’ Motions for Summary Judgment (ECF Nos. 23 and 24)

The Court may grant summary judgment in favor of a moving party who
demonstrates “that there is no genuine dispute as to any materatdabat the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Inru
on a motion for summary judgment, the court must only consider admissible
evidence.Orr v. Bank of America, NT & S2&85 F.3d 7649th Cir. 2002). The
party moving for summary judgment bears the initial burden of showing the
absence of any genuine issues of material {@etotex Corp. v. Catretd77 U.S.
317, 323 (1986).The burden then shifts to the noroving party to identify
specific facts showinthere is a genuine issue of material f&8eeAnderson v.

Liberty Lobby, InG.477 U.S. 242, 256 (1986). “The mere existence of a scintillg

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS~ 4
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of evidence in support of the plaintiff's position will be insufficient; there must b
evidence on which the jurcould reasonably find for the plaintiff.ld. at 252.

For purposes of summary judgment, a fact is “material” if it might affect tf
outcome of the suit under the governing ldd. at 248. Further, dispute over a
material fact is “genuine” only where the evidence is such that a reasonable juf
could find in favor of the nomoving party.|d. TheCourt views the facts, and all
rational inferences therefrom, in the light most favorable to themmnng party.
Sott v. Harris 550 U.S. 32, 378 (2007).

1. Defendants Suttéd and Filer's Motion for Summary Judgment (ECH

No. 24)

Defendants Suttell and Filer argue that Plaintiff haSashington

Consumer Protection (“WCPAlaim against them becauseter alia,Plaintiff
cannot recover for claims arising from the Defendants’ legal work under the
WCPA. ECF No. 24 a8-9. Defendants Suttell and Filer further contend that
Plaintiff has no claim under th&ashingtonCollection Agency Act f'WCAA”)
becausét provides nqorivate cause of actiond. at12. Defendants Suttell and
Filer then argue that Plaintiff has no compensable emotional distcksd.13.
Defendantalsomaintain thatheyare not liable for any distress caused by the
existence of avrit after April 2 or 3.1d. at 16.

I

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
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I WCPA Claim

The WCPA provides that “[u]nfair methods of competition and unfair or
deceptive acts or practices in the conduct of any trade or commerce are...
unlawful.” RCW § 19.86.020. “[T]o prevail in a private CRAtion...a plaintiff
must establish five distinct elements: (1) unfair or deceptive act or practice; (2)
occurring in trade or commerce; (3) public interest impact; (4) injury to plaintiff
his or her business or property; (5) causatidddngman Ridge &ining Stables,
Inc. v. Safeco Title Ins. CdlLO5 Wash.2d 778, 780 (1986).

This claimturns onwhether the actions giving risettee alleged liability
occurred in trade or commerc8uttell and Filer argue that Plaintiff's claim
concers Suttell’'slegal practice, which does not constitute “trade” and
“commerce” under the second element required to prevail under the WCPA.
“Trade’ and ‘commerce’ shall include the sale of assets or services, and any
commerce directly or indirectly affecting the pkopf the state of Washington.”
RCW § 19.86.010(2) Claims directed to a lawyer's competerarestrategy
employeddo not satisfy the WCPA's “trade or commerce” element; however,
certain “entrepreneurial aspects of legal practice” may fall within th&X&C
“trade or commerce” definitionMichael v. Mosquerd.acy,165 Wash.2d 595,
603(2009). These entrepreneurial aspects include how the price of legal servic

Is determined, billed and collectadd the way a law firm obtains, retains, and

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS~ 6
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dismisseslgents. Short v. Demopolis,03 Wash.2d 52, 6(1984);Quinn v.
Connelly,63 Wash.App. 733, 74992). “Claims directed at the competence of
and strategies employed by a professional amount to allegations of negjaence
malpracticeland are exemgtom the Consumer Protection AcRamos v. Arnold
141 Wash. App. 11, 20 (200@®iting Short,103 Wash2d at 6162).

Here Suttell and Filer's blunder in filing for a garnishment based on a

vacated judgment implicate a core practice of the law, the filing of pleadings. It

does not concern any entrepreneurial aspect of the practice, and théoeforst
Impact trade and commerce as those cascae used in the WCPA.
. WCAA Claim

Next, Defendants Suttell and Filer contend that Plaintiff has no claim undg
the WCAA becausdt provides no private cause of actioBCF No. 24 at 12.

The WCAA which bargersons from acting as a collection agency withou
a license, does not provide a private right of action on its é¥anis v. Steinberg
& Steinberg 828 F.Supp.2d 1212, 1218 (W.Wash.2011) Connelly v. Puget
Sound Collections, Incl6 WashApp. 62, 65 {976)(it appears that only the
attorney general or the local prosecuting attorney ‘may bring an acti@sttain
a violation of that act).

Violations of theWCAA “are declared to be unfair acts or practices or unfg

methods of competition in the conduct afde or commerce for the purposes of

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS~ 7
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the application” of the CPARCW 19.16.440.The remedy for &/ CAA violation

Is through the WCPA-a conceptwhich Plaintiff acknowledges inerresponse to
Defendants’ motion for summary judgmeiiCF No.41 at 2. “When a violation

of debt collection regulations occurs, it constitutes a per se violation of the.CPA
reflecting the public policy significance of this industrfRanag v. Farmers Ins.
Co. of Washingtgril66 Wash.2d 27, 53 (2009).

Because Plaintiff's WCPA cause of action fails, as explained abov@g so
does her WCAA basetlaim. The Court declines to decide whether Defendants
other defense® violations of the WCAAvould also apply.

ii.  FDCPA Claim

Defendants contend that the ongynaining element of damages Plaintiff
seeks is for emotional distreSECF No. 24 at 6Defendans argue that Plaintiff
has not demonstrated sufficient evidence of emotional distress to sustain an ay
of emotional distress damages under the FDCHA.In a closely related
argument, Suttell and Filer also contehdt, even if Plaintiff had shown sufficient

emotional distresshey should not be liable for any damages incurred after April

® Defendants Suttell and Filer also confess they have liability for fees and costs
reasonably incurred in bringing this case and securing the statutory damages.”

ECF No. 24 at 13.

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS~ 8

vard




10

11

12

13

14

15

16

17

18

18

20

or 3, when Genschorck became aware of and alerted her coutiseunlawful
garnishment. ECF No. 24 at 1befendantsontend that any damages after that
time were incurred by Plaintiff's failure to avoid the consequences, or mitigate
damages, by contacting Suttell and informing them that the garnishment was
unsupported by a judgmentd. They claim that the evidea is clear that they
would have released the garnishment immediately upon notification, as they in
did. Id.

The avoidable consequences doctrine has been applied to federal statutg
violations? See e.g., Pennsylvarate Police v. Suders42U.S. 129, 146
(2004)(in Title VIl actions, he Ellerth/Faragheraffirmative defense borrows
from tort law the avoidable consequences doctrine by requiring plaintiffs
reasonably to stave off avoidable harvictims have a duty to use such means 3
are easonable under the circumstances to avoid or minimize the damages that
result from violations of the statutéd. (citations and quotations omitted). The
defendant has burden of persuading factfinder “plaintiff could reasonably have

reduced his loss or avoided injurious consequehdes (citation omitted).

* Thedoctrine of avoidable consequences applies to daaetigms authorized by
the WCPA. Young v. Whidbey Island Bd. of Realti®6 Wash. 2d 729, 733
(1982) Under this doctrine, the injured party has a duty to mitigate his damage

by such means as are reasonaBlee id at 732.

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
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Here, Plaintiff met with her attorney ten days befonedagcheck was
garnished, but did not contact Suttell until four dafterthe garnishmentECF
No. 25 at 24. Had she contacted Suttelliddolas Filer alleges in his declaration
that they would have taken steps to release the wrongful garnishment immedig
ECF No. 28 at 2Therefore, it appears that Plaintiff's counsel could have ttieen
very reasonable stayf placing a telephone kdo mitigate Plaintiff's damages
and in fact prevent the garnishment from occurring in the first plazentiff
offers no genuine issue of material fact to dispute this assertion; indeed, Plaint
offers no facts to dispute this assertion. Plairgiffot allowed to compound her
damages by waiting for the garnishment to take effect. Accordingly, Suttell’'s a
Filer's request to limit Plaintiff’s dangges to thoséeforeshe or her attorney
reasonably could have called Suttell on April 3, 204 granted.

However, Plaintiff has not shown sufficient evidence of emotional distres:
even during that short period. Under the FDCPA, the plaintiff may recover for
“any actual damage sustained” as a result of the violatibhis).S.C.

§ 1692k(a)(1). The Ninth Circuit has not ruled owhat level of proof is required

to recoverfor emotional distresand dstrict courts have issued conflicting

decisions.Somedistrict courts require plaintiffs to prove the equivalent of a state

intentional infliction of emtional distressort, while others impose a lesser

burden CompareCosta v. Nat'l Action Fin. Sen634 F.Supp.2d 1069, 1078

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
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(E.D. Cal.2007) (finding stte tort elements the lodestaxtreme and
outrageous” conduct causing “severe emotional disfregsi Rileyv. Giguiere
631 F.Supp.2d295, 1315K.D. Cal.2009) (finding that the standard should
mirror the Fair Credit Reporting Act’s requirement that a plaintiff show he actug
suffered symptoms of emotional distresall courts seem to agredaat plaintiffs
must demonstrate more thamansitory symptoms of emotional distress and
unsupported selerving testimony.”Costg 634 F.Supj2d at107880; see alsdn
re Dawson390 F.3d 1139, 1149 (9th Ci004)(fleeting or trivial anxiety or
distress does not suffice to support an avi@rdiolation of automatic stay in
bankruptcy).

The FDCPA is a federal law, and applying state tort elementskstatate
would produce inconsistent resulfBhe Court finds persuasiviee district court’s
approach irRiley.

Under the FDCPA, the plaintiff may recover for “any actual damage
sustained” as a result of the violations. 15 U.S.C. § 1692k(a)(1). In
considering the proof required to substantiate a damage award for
violations of the FDCPA, courts have noted the statute's similarity to
the Fair Credit Reporting Act (FCRASee Costa2007 WL 4526510

at *7; Panahiasl 2007 WL 738642 at *42; Smith v. Law Offices of
Mitchell N. Kay,124 B.R. 182, 185 (D.Del991). Like the FDCPA,
the HC]RA has the purpose of protecting consumers from unfair
practicesSeel5 U.S.C. § 1681 (FCRA statement of purpose). The
damages provision of the FCRA is virtually identical to that of the
FCDPA, providing that a person who negligently or willfully fails to
comply with the provisions of the statute is liable for “any actual
damages sustained by the consumer.” 15 U.S.C. 88 1681n, 58&10;

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
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also15 U.S.C. § 1692k(a)(1) (damage provision of the FDCPA). The
Ninth Circuit has held that “actual damages” under the FCRA
includes recovery for “emotional distress and humiliati@uimond

v. Trans Union Credit Info. Co45 F.3d 129, 1333 (9th Cir1995).

In reaching this conclusion, it relied on decisions of the Fifth and
Eighth Circuit Courts of Appeals, which had held that emotional
distress damages were compensable under the FCRA upon plaintiff's
showing that he actually suffsst symptoms of emotional distreks,
citing Johnson v. Dep't of Treasury, |.R.B0 F.2d 971 (5th Cir.

1983) andMillstone v. O'Hanlon Reports, In&28 F.2d 829 (8th Cir.
1976).

The court can find no reason why the same standard would not apipéy to
damages provision of the FDCPA. Both statutes have similar purposes a
both include identical provisions regarding a plaintiff's recovery for actual
damages..[T]he FCRA has the same requiremiott definable actual
damagesénd the Ninth Circuit helthat this standard is met simply by
plaintiff tendering evidence of his actual emotional distress, without
incorporating the state law's tort elemefse Guimond}5 F.3d at 1333.

Riley, 631 F.Supp.2dt 1315 Accordingly, Plaintiff mustome forwardwith

nd

“evidence of [her] actual emotional distress” in order to defeat Defendants’ motion

for summary judgmentPlaintiff must demonstrate more thanahsitory
symptoms of emotional distress and unsupporteesseling testimony.”

Defendants argue thatatiff has not demonstrated sufficient evidence of
emotional distress to sustain an award of emotional distress damages, citing ta
Plaintiff's deposition transcript. ECF No. 25 at 6; ECF129Plaintiff concedes
that her only claim for damages was for emotional distress associated with the
wrongful garnishments. ECF No.-29t 3. She stated that it is “an

embarrassment at work. . . because | have to look at those people that know th

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS~ 12
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Id. at 18. In describing her distress, she stated that “Yayn teat you have no
funds. You have no way to drive to work because you can’t put gas in your car
You can't pick up a prescription from the drug store. You have bills to pay. An
where is the money going to come from? How can they come in and just take
money from you?”ld. at 21. She was asked if she was angry and upset and
responded, “correct.1d. She expressed that she is “mortified by it, because | st
have to face those people in my office. It's embarrassittg.at 22. Shadmits
shehas no witnesses to testify in support of her distress claim.

Plaintiff does not dispute these assertions. Plaintiff countered Defendant
motion for summary judgmeiin this issue by attachirigur of thesame pges

from the transcripthat Deendant’s offered. ECF No. 400 One of those pages

reflect that Plaintiff was asked if it was a source of distress or anxiety that there

an unpaid credit card account. . . that you didn’t pay on, to which she answere
“the anxiety and stress is that American Exprektied to work out with them to
pay my debt. They did not want to work this.aut ECF No. 404 at 2. Plaintiff
does not otherwise addrabe claimed insufficiency of her proof of emotional
distress.

Here, the only evidence of plaintiff's emotional distress is her own
testimony, and this evidence demonstrates that her alleged emotional distress

transitory in nature and of the type not recoverable under the FDGPHe

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS~ 13
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plaintiff is not required to present expert testimony in support of her claim, she
failedto produce anything other than her uncorroborated testimony to establish
emotional distressThe types of evidence necessary to support a claim for
emotional distress damagesludes “corroborating testimony or medical
psychological evidence in support of the damage awatdstg 634 F.Supp.2d at
1080 (citation omitted)see alsdn re Dawson390 F.3d 1139, 1149 (9th Cir.
2004)(noting “[nJon-experts, such as family members, friends, ewookers, may
testify to manifestations of mental anguish and clearly establish that significant
emotional harm occurred”).

Plaintiff has completely failed tolentify anyspecific facts showing there is
a genuine issue of material fdot the jury. She has not come forward with
anything more than an unadorned claim to have been hai@Gieen the laclof
any evidence of emotional distresembined with the uncontrovertegplication
of theavoidable consequences doctripintiff's emotional distress damagk&im
cannot gdorward.

2. Defendant American Express Centurion Bank’s Motion for Summatr

Judgment (ECF No. 23)

Defendant American Express contends that Plaintiffs WCPA claim fails
becauseinter alia, the alleged acts did not occur in trade or commelse:- No.

23 at 45. Plaintiff's claims against American Express arise out of the same set

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
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facts giving rise to her claims against Suttell and Filerfilimg of the wrongful
garnishmenpaperwork American Express’s argument against Plaintiff's WCPA
claim is identichto those set forth in Suttell and Filer's motion for summary
judgmentand itsucceeds for the same reason.

American Express furth@ontendgshat Genschorck’s wrongful garnishment
claimfails becausemotional distresdamages are not allowe&CF No0.23 at 7
9. As discussed above, Plaintiff's only claim for damages involves emotional
distress. Howevergcovery for mental distressgenerally noallowed in a tort
against propertyMcGill v. W. P. Fuller & Ca.45 Wash. 615, 619 (1907)
(holding inan action for wrongful attachment thgg]s a general rule there can beg
no recovery for injury to pride or feelings in actions for torts against property. T
reason assigned is that mental distress is not in general a natural or probable
consequence abrts of that kind’), overruledn part on other grounds lf)isen v.
National Grocery Cq 15 Wash.2d 164 (1942ee alsa28 WASH. PrRAC.,
CREDITORS REMEDIES- DEBTORS RELIEF § 6.53 (2d ed.}“Recovery for mental
distress has not been allowjéar wrongful garnishment], on the ground that it is
not a probable consequence of wrongful seizure

Therefore, as a matter of Washington tort law, Plaintiff cannot recover fof
emotional distress damages arising from the tort of wrongful garnishiters,

the claim for wrongful garnishmentassodismissed

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS~ 15
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B. Plaintiff's Motion for Judgment on the Pleadings against Suttell &
Hammer, P.S, and Nicolas Filer and Jane Doe Filer (ECF No. 27)
Plaintiff moves for a judgment on the pleadings against Suttell and Filer o

the issue of their liability under the FDCPA, asking that the amourhofional
distressdlamages be determined by a juBCFNo. 27 at 2, 3.Plaintiff
acknowledges that Suttell and Filer admitted the FDCPA violation in their Answ
to the Complaint filed January 16, 2013. ECF No. 12.

Rule 12(c) of the Federal Rules of Civil Procedure provides that “[a]fter
pleadings are closedbutearly enoug not to delay tria-a party may move for
judgment on the pleadings.” Fe.Civ. P. 12(c). Pleadings are closed for the
purposes of Rule 12(c) once a complaint and answer have been filed, assumin
no counterclaim or crosdaim is made.Doe v. Unied States419 F.3d 1058,

1061 (9th Cir2005). Judgment on the pleadings is proper when the moving par
clearly establishes on the face of the pleadings that (1) no material issue of fag
remains to be resolved; and (2) it is entitled to judgment asti@mof law.

Doleman v. Meiji Mut. Life Ins. Coz27 F.2d 1480, 1482 (9th Cik984).

Here, Defendants Suttell and Filer have stipulated to their violafitre
FDCPAand paid Plaintiff the maximum $2,000 in statutory damages allowed.
The Court hasow determined that Plaintiff hasot demonstrated sufficient

evidence of emotional distress to survive summary judgmeneédrDCPA claim.

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS~ 16
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Accordingly, Plaintiff's motion for judgment dADCPAliability is granted
but no further damages will be awarde¥k they have stipulateefendants are
liable to Plaintiff for reasonable costs and attorney fees in securing the $2,000 |
statutory damages, but nothing more. ECF No. 24 at 13.

IT IS HEREBY ORDERED:
1. Defendants Suttell & Hammer and Filer’'s Motiom 8ummary Judgment

(ECF No. 24) iSSRANTED.

2. Defendant American Express Centurion Bank’s Motion for Summary

Judgment (ECF No. 23s GRANTED.

3. Plaintiff's Motion for Judgment on the Pleadings against Suttell & Hamm
and Nicolas Filer (ECF No. 27) BRANTED.”
4. The Court will entertain Plaintiff's timely filed and properly supported

petition forreasonablattorney fees and costs.

> Plaintiff has not amendeghy pleading to specify the true name of Jane Doe

Filer, if she actually exists. Accordingly, judgment cannot be taken againsA her,

judgment may be entered against the defendant only if the defendant has beer
made party to the action by service ofgass. Sanders v. Gilbeyd6 F.3d 1145

(table)(9th Cir.1995)(disallowing judgment against a John Doe defendant).

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
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The District Court Executive is hereby directed to enter this Order and

providecopies to counseenterJUDGMENT against Suttell & Hammer and

NicolasFiler.
DATED November 212013.
A, )
ey O feies
S >
THOMAS O. RICE
United States District Judge

ORDERGRANTING DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT AND GRANTING PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS~ 18




