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Colvin (previously Astrue)

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MARIA CAPETILLO, No. CV-12-3106FVS
Plaintiff,
ORDER GRANTINGDEFENDANT'S
VS. MOTION FOR SUMMARY JUDGMENT
CAROLYN W. COLVIN, Acting AND DENYING PLAINTIFF'S MOTION
Commissioner of Social Security, FOR SUMMARY JUDGMENT
Defendant.

BEFORE THE COURT are croddotions for Summary Judgment. (Ct. Rd&, 21)
AttorneyD. James Treeepresents plaintiff; Special Assistant United States AttoRielyard M.
Rodriguezrepresents defendant. After reviewing the administrative record and badfby the
parties, the court GRANT8efendant’'sMotion for Summary Judgment and DENIp&intff's
Motion for Summary Judgment.

JURISDICTION

Plaintiff Maria Capetillo (plaintiff) protectively filed for disability insurance benefits
(DIB) and supplemental security income (SSI) on December 2, .20D9 116, 123, 133
Plaintiff alleged an onset date @ictober 8, 2008(Tr. 116.) Benefits were denied initially and
on reconsideration. (Tr. 65, J3laintiff requested a hearing before an administrative law jud
(ALJ), which was held before AlDavid J. DeLaittreon October 4, D11 (Tr. 4359.) Plaintiff
was represented by counsel and testified at the hearingd@54) Vocdional expertDaniel
McKinney also testified. (Tr54-59) The ALJ denied benefits (TR4-35 and the Appeals
Council denied review. (Tr. 1.) The matter is now before this court pursuant to 42. 8.S
405(Q).

STATEMENT OF FACTS
The facts of the case are set forth in the administrative hearing transt¢rgtsl d’s
decision, and the briefs of plaintiff and the Commissioner, and wiltefbbe only be

summarized here.
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Plaintiff was43 years old at the time of the hearing. (Tr.)3hegrew up in Mexico and
did not attend school. (Tr. 48.) She had an evaluation wdsskssed her to la& the second
grade level. (Tr. 48.) She does not know how to write in English although she speakg
understands a little. (Tr. 48.) She worked for 15 years-packing fruit. (Tr. 48.) Sheestified
shehurt herright shoulder at work while pulling a box. (Tr.4®.) The evening of the injury
she was not abl® lift her arm and she was in a lot of pain. (Tr. 49.) Her fingers were numb §
she had pain in her elbow. (Tr. 49.) Since then, she has not been able to do a lot of thi
home,like vacuum and clean. (Tr. 49.) Anything she holds in her right hand falls, like a com
toothbrush. (Tr. 4819.) She feels like her arm is going to fall off. (Tr. 50.) She feels s
overworks her left arm to compensate for her right. (Tr. 51.) She has difficulty bathgaif,he
dressing, and using the rest room. (Tr) Plaintiff has been depressed since the injury and cri
when she tries to do something with her right arm or hand. (Tr. 52.) She takes medaratig
muscle relaxation, pain, nerves, anxiety and depression. (Tr. 47.) The medication mmake
tired. (Tr.52.) She is not able to concentrate. (Tr. 52.)

STANDARD OF REVIEW
Congress has provided a limited scope of judicial review of a Commissioeersoah.
42 U.S.C. 8§ 405(g). A Court must uphold the Commissioner’'s decision, made through an
when the determination is not based on legal error and is supported by substantiakeSekeng
Jones v. Heckler760 F. 2d 993, 995 (9th Cir. 1989Rckett v. Apfell80 F. 3d 1094, 1097 (9th
Cir. 1999). “The [Commissioner’s] determination that a claimant is not disabledenipheld if
the findings of fact are supported by substantial evidergelgado v. Heckler722 F.2d 570,

and

ALJ,

572 (9th Cir. 1983) (citing 42 U.S.C. 8§ 405(g)). Substantial evidence is more than a mere

scintilla, Sorenson v. Weinberge514 F.2d 1112, 1119 n. 10 (9th Cir. 1975), but less than
preponderanceMcAllister v. Sullivan 888 F.2d 599, 60602 (9th Cir. 1989)Desrosiers V.

Secretary of Health and Human Servic&l6 F.2d 573, 576 (9th Cir. 1988). Substantig
evidence “means such relevant evidence as a reasonable mind might accept as adeq
support a conclusion.Richardson v. Perales402 U.S. 389, 401 (1971) (citations omitted)
“[S]uch inferences and conclusions as the [Commissioner] may reasonablyfrdra the

evidence” will al® be upheldMark v. Celebrezze348 F.2d 289, 293 (9th Cir. 1965). On
review, the Court considers the record as a whole, not just the evidence supportegsioa d
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of the CommissioneiWeetman v. Sullivar877 F.2d 20, 22 (9th Cir. 1989) (quotiKgrnock v.
Harris, 648 F.2d 525, 526 (9th Cir. 1980)).

It is the role of the trier of fact, not this Court, to resolve conflicts in evideng
Richardson, 402 U.S. at 400. If evidence supports more than one rational interpretatior
Court may not subgtite its judgment for that of the CommissionEackett 180 F.3d at 1097;
Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision supported
substantial evidence will still be set aside if the proper legal standards oteeppli@ in
weighing the evidence and making the decisBrawner v. Sec'y of Health and Human Sgerv
839 F.2d 432, 433 (9th Cir. 1988). Thus, if there is substantial evidence to support
administrative findings, or if there is conflicting evidence that wiipport a finding of either
disability or nondisability, the finding of the Commissioner is concluSypeague v. Bower812
F.2d 1226, 1229-30 (9th Cir. 1987).

SEQUENTIAL PROCESS

The Social Security Act (the “Act”) defines “disability” as the “inabilibyengage in any
substantial gainful activity by reason of any medically determinable gdlysir mental
impairment which can be expected to result in death or which has lasted or caredtecexp
last for a continuous period of not less than 12 months.” 42 U.S.C. 88 423 (d)(1)(A), 13
(@)(3)(A). The Act also provides that a plaintiff shall be determined to be undsalality only
if his impairments are of such severity that plaintiff is not only unable to do his prevaris
but cannot, considering plaintiff's age, education and work experiences, engagg other

substantial gainful work which exists in the national economy. 42 U.S.C. 88 423(d)(2)

e.
the

the

382C

A),

1382c(a)(3)(B). Thus, the definition of disability consists of both medical and vocatignal

compnentsEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir. 2001).

The Commissioner has established a -B8tep sequential evaluation process for

determining whether a claimant is disabled. 20 C.F.R. 88 404.1520, 416.920. Step
determines if he or she engaged in substantial gainful activities. If the claimant is engaged
substantial gainful activities, benefits are denied. 20 C.F.R. 88 404.1520(a)(4
416.920(a)(4)(D).

If the claimant is not engaged in substantial gainful activities, the ioleciaaker

proceeds to step two and determines whether the claimant has a medically spagneent or
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combination of impairments. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the okaim
does not have a severe impairment or combination ofirmpats, the disability claim is denied.

If the impairment is severe, the evaluation proceeds to the third step, which esttigar
claimant’s impairment with a number of listed impairments acknowledged by the Csiomars
to be so severe as to preclusigbstantial gainful activity. 20 C.F.R. 88 404.1520(a)(4)(ii
416.920(a)(4)(ii); 20 C.F.R. § 404 Subpt. P App. 1. If the impairment meets or equals one
listed impairments, the claimant is conclusively presumed to be disabled.

If the impairment isnot one conclusively presumed to be disabling, the evaluati
proceeds to the fourth step, which determines whether the impairment prevetasriaatdrom
performing work he or she has performed in the past. If plaintiff is able to perferor hier
previous work, the claimant is not disabled. 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4
At this step, the claimant’s residual functional capacity (“RFC”) assesssennsidered.

If the claimant cannot perform this work, the fifth and final stefine process determines
whether the claimant is able to perform other work in the national economy in view of his of
residual functional capacity and age, education and past work experience. 20 C.F.H
404.1520(a)(4)(v), 416.920(a)(4)(\Bpwen vYuckert 482 U.S. 137 (1987).

The initial burden of proof rests upon the claimant to establish a prima facie fcas
entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 (9th Cir. 197Mgeanel
v. Apfe|] 172 F.3d 1111, 1113 (9th Cir. 1999). The initial burden is met once the claim
establishes that a physical or mental impairment prevents him from engaging in Hes o
previous occupation. The burden then shifts, at step five, to the Commissioner to show th
the claimant camperform other substantial gainful activity and (2) a “significant number of jo
exist in the national economy” which the claimant can perfétail. v. Heckler 722 F.2d 1496,
1498 (9th Cir. 1984).

ALJ'S FINDINGS

At step one of the sequential evaluation process, the ALJ found plaintiff has ngeéng
in substantial gainful activity sind@ctober 8 2008, the alleged onset daf&r. 26.) At step two,
the ALJ found plaintiff hashe following severe impairmentaght shoulder tendinopathy and
arthropathy.(Tr. 26.) At step three, the ALJ found plaintiff does not have an impairment
combination of impairments that meets or medically eqttesseverity ofone of the listed
impairments in 20 C.F.R. Part 404, Subpt. P, App. 1. (T). & ALJ then determed:
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[C]laimant has the residual functional capacity to perflgimt work as defined in

20 CFR 404.1567(b) and 416.967(b). She can lift and/or carry up to 20 pounds
occasionally and up to 10 pounds frequently. She can stand and/or walk with
normal breaks for a total of about six hours in an egihir workday. Lifting or
reaching above shoulder level with the right arm is precluded. The claimant can
never climb or crawl. She is limited to unskilled work that would not require her
to speak English.

(Tr. 29). At step four, the ALJ found plaintiff is unable to perform past relevant work. (Ty. 3
After considering plaintiff's age, education, work experience, residual funttapacity and
the testimony of a vocational expert, the ALJ determined there are jobs igtahesignificant
numbers in the national economy that plaintiff can perform. (T.J. B4us, the ALJ concluded
plaintiff has not been under a disability as defined in the Social SecuritiroketOctober 8
2008, through the date of the decisifrr. 35)
ISSUES

The question is whether the ALJ’s decision is supported by subs®&ntance and free
of legal error. Specifically, plaintiff assertee ALJ erred (1) by improperly rejecting the
opinions of Dr. Harveson and P@ Hanington; (2) in making a negative credibility finding; ang
(3) by failing to properly consider Complex Regional Pain Syndrome. (ECF No. 122j) 8
Defendant argues: (1) the ALJ made a proper credibility finding; (2) the Alpkpy evaluated
the medical evidence; and (3) the ALJ did not err at step two regarding CoRgmieonal Pain
Syndrome. (ECF No. 24t 826.)

DISCUSSION

1. Credibility

Plaintiff argues the ALJ committed reversible error in making the credibility

determination (ECF No. 18 at 121.) In social security proceedings, the claimant must proy
the existence of a physical mental impairment by providing medical evidence consisting
signs, symptoms, and laboratory findings; the claimant’'s own statemennpfays alone will
not suffice. 20 C.F.R. 8§ 416.90Bhe effects of all symptoms must be evaluated on the basis ¢
medically determinable impairment which can be shown to be the cause of the symptom
C.F.R. § 416.929.

Once medical evidence of an underlying impairment has been shown, medical fing

are not required to support the alleged severity of the symptumsiell v. Sullivan947 F.2d
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341, 345 (8 Cir. 1991). If there is evidence of a medically determinableairment likely to
cause an alleged symptom and there is no evidence of malingering, the ALJ musé pr
specific and cogent reasons for rejecting a claimant's subjective compthiats346. The ALJ
may not discredit pain testimony merely because aameint's reported degree of pain ig
unsupported by objective medical findingir v. Bowen 885 F.2d 597, 601 (9th Cir. 1989).
The following factors may also be considered: (1) the claimant’s reputatigruthfulness; (2)
inconsistencies in the claimés testimony or between his testimony and his conduct; (
claimant’s daily living activities; (4) claimant’s work record; and (5) testimoagnfphysicians
or third parties concerning the nature, severity, and effect of claimant’'s conditiomas v.
Barnhart 278 F.3d 947, 958 {oCir. 2002).

If the ALJ finds that the claimant's testimony as to the severity of her gad
impairments is unreliable, the ALJ must make a credibility determination with findin
sufficiently specific to permit the courb tconclude that the ALJ did not arbitrarily discredit
claimant's testimonyMorgan v. Apfel 169 F.3d 595, 6002 (9" Cir. 1999). In the absence of
affirmative evidence of malingering, the ALJ's reasons must be “cledr canvincing.”
Lingenfelter v. Astre, 504 F.3d 1028, 10389 (Qh Cir. 2007); Vertigan v. Halter 260 F.3d
1044, 1050 (9 Cir. 2001); Morgan 169 F.3d at 599. The ALJ “must specifically identify the
testimony she or he finds not to be credible and must explain what evidence unsldhaing
testimony.”Holohan v. Massanar246 F.3d 1195, 1208'(<Cir. 2001)(citation omitted).

The ALJ found plaintiff's medically determinable impairments could redsgnbe
expected to cause the alleged symptoms, but plaintiff's statements are noy ergdile. (Tr.
30.) The ALJ gave several reasons for rejecting plaintiff's statements$ie(bverall record and
objective medical evidence do not support the alleged severity of plaintiff's symtodhs
limitations; (2) reports of excessive pain behawdond malingering; and (3) plaintiff reported a
range of activities inconsistent with a finding of total disability. @G0-33.) Plaintiff argues the

ALJ committed reversible error by finding the objective medical evidencedivitias of daily

living did not support plaintiff's pain complaints and claim of disability. (ECF No. 18 at 16.

Defendant argues the ALJ’s credibility determination is supported bymsedof malingering

and other clear and convincing reasons supported by substantial evidence. (ECF No. 21 at

One reason given by the ALJ supporting the negative credibility finding is evidénce

excessive pain behavior and malingering. (Tr330 Affirmative evidence of malingering alone
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can support a negative credibility findirgee Carmikle v. Comm’r Soc. Sec. AdmiB33 F.3d

1155, 1160 (8 Cir. 2007). The ALJ cited the opinions of Drs. Reiss and Wong who note

od

excessive pain behavior and opined plaintiff's treatment appeared to be based onveubijecti

symptoms without objective findings. (Tr.-3Q, 213.) The ALJ also noted the opinions of Drg.

Kopp and Haynes indicated “claimant’s pain behavior is so overwhelming it cloudshavgryt
on the examination” anglaintiff demonstrated dther obvious overt baracteristics of pain
behavior’which were listed in detail(Tr. 31, 238.) Drs. Kopp and Haynes also indicated tH
physical findings indicate “conscious manipulation of pain behavior to the point wh
malingering is a strong possibility.” (Tr. 31, 239he ALJ pointed out that plaintiff's primary
care provider, Lisa Rutherford, ARNP, concurred with the findings of Dr. Kopp andelsthy
(Tr. 31, 370.) As a result of Drs. Kopp and Haynes’ findings, plaintiff underwent a psychis
evaluation by Dr. Robinson who identified no psychiatric condition. (Tr. 397.) Dr. Robing
found plaintiff’'s chronic pain behavior may represent malingering or a somatdfsamder. (Tr.
33, 397.) This evidence reasonably supports a finding of malingering and excessive
behavior which undermines plaintiff's credibility. Notwithstanding that evidence aingering
may alone justify a negative credibility finding, the ALJ cited additional reakon®jecting
plaintiff's complaints.

Another reason cited by the ALJ as bdsisrejecting plaintiff’'s complaints of pain and
limitations is that plaintiff reported a range of activities inconsistent with a findingptal
disability. (Tr. 33.) Evidence about daily activities is properly considerecaking a credibility
determiration. Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 198®%owever, a claimant need not
be utterly incapacitated in order to be eligible for benefitsMany activities are not easily
transferable to what may be the more grueling environment of the woekplaere it might not
be possible to rest or take medicatimh.Notwithstanding, daily activities may be grounds for a
adverse credibility finding if a claimant is able to spend a substanttabiplis day engaged in
pursuits involving the performaamf physical functions that are transferable to a work settin
Orn v. Astrue 495 F.3d 625, 639 (9th Cir. 2007Mhe ALJ cited plaintiff's report that she careg
for her eightyearold son, performed activities of daily living such as personal care, inaldse

Y In August 2009, Ms. Rutherford disagreed with the findings of DrissRend Wong and recommended (1)
consultation with a pain clinic; (2) a bone scan; and (3) consult withtbopadic surgeon. (Tr. 328.) In September|
2009, a bone sm was normal (Tr. 88) and Dr. Kopp, an orthopedic surgeon, and Dr. Haynes, a neurolog
examined plaintiff. (Tr. 228.) Upon reviewing those reports, Ms. &ftdahd concurred with the findings. (Tr. 370.)
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chores, grocery shopping and meal preparation. (Tr. 33, 47, 5&91pAdditionally, the ALJ
noted plaintiff reported driving, going out daily, and the ability to go out alone38T®7, 159.)
Plaintiff reported she attended church, visited the YWCA, attended English cesbessited
friends’ houses. (Tr. 33, 160.) The ALJ concluded this level of functioning is inconsistant \
the plaintiff's allegations of a disabling impairment. (Tr. 33.) It is noted thattpfameports of
some of thes activities are moderated by complaints of difficulty completing or completi
them with pain. For example, plaintiff noted, “It's hard to dress me and my son,” “& &ulot
just doing the normal [bathing] routine,” “It's hard to brush my hair,” “lttdo grip utensils to
feed myself,” and “House upkeep is very difficult.” (Tr. 157.) However, altholuglevidence of
plaintiff’s daily activities may reflect an interpretation more favorable to plaintiff, Alh#s
interpretation was rational, and the ALJ's decision must be upheld where the evisen
susceptible to more than one rational interpretaSemch v. Barnhart400 F.3d 676, 6861 (9"
Cir. 2005);Magallanes 881 F.2d at 750Thus, the ALJ reasonably considered plaintiff's daily
activitiesin finding plaintiff less than fully credible.

The thirdreason mentioned by the ALJ in making the negative credibility finding is t
overall record and objective medical evidence do not support the alleged severitytidf pla
symptoms and limitations. (Tr. 30.) An ALJ maytmlbscredit a claimant’s pain testimony and
deny benefits solely because the degree of pain alleged is not supported byeohjectical
evidenceRollins v. Massanayi261 F.3d 853, 857 (9th Cir. 200Bunnell v. Sullivan947 F2d
341, 34647 (9th Cir. 1991)Fair v. Bowen 885 F.2d597, 601(9" Cir. 1989). Howeverthe
medical evidence is a relevant factor in detaing the severity of a claimast’pain and its
disabling effectsRolling 261 F.3dat 857 20 C.F.R. 8§ 416.929(c)(25ee alscS.S.R. 967p.
Minimal objectiveevidence is a factor which may be relied upon in discrediting a claimar
testimony, although it may not be the only fac®ee Burch v. Barnhar00 F.3d 676, 680 {9
Cir. 2005). The ALJ pointed out October 2008ays were normal (Tr. 35354); Octobe 2008
electrodiagnostic studies of the right upper extremity showed no cervicaulogmithy (Tr.
207), an April 2009 cervical MRI showed only slight bulging of the&8isc and was otherwise
unremarkablgTr. 204); and a September 2009 bone scan was normal (Tr. (34330-31)
Plaintiff showed increased function in the right arm with regard to activitiesibf living and
decreased pain symptoms at occupational therapy in April and May 2009. (Tr. 30, 260, 275.

ALJ also detailed the objectivanéings of Dr. Reiss, an orthopedist, and Dr. Wong,

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT8
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neurologist Dr. Kopp, an orthopedic surgeon, and Dr. Haynes, a neurologist. (Bi., D515,
227-42.)Based on the foregoing, the ALJ reasonably concluded the objective findings do
support the dgree of limitations alleged.

Plaintiff argues other evidence in the record supports plaintiff's complad@s: No. 18
at 1617.) Plaintiff cites the Dr. Pierson’s April 2009 note that a cervical MRéals a slight
disc bulge and diagnosed right uppextremity pain and hyperreflexia consistent with
myelopathy. (Tr. 200, ECF No. 18 at 17.) However, Dr. Pierson also concluded the M@l o
C-spine “shows no significant pathology” and, despite the slight disc bulge, “is othery
unremarkable.” (Tr. 200.) This is consistent with the findings of Drs. Reiss, Wong, Kdpp
Haynes. Other evidence cited by plaintiff was also considered and interprefatydigians
credited by the ALJTo the extent there is any conflict in the objective evidence, the cogit m
uphold the ALX decision where the evidence is susceptible to more than one rati
interpretation. Magallanes v. Bowern881 F.2d 747, 750 t(QCir. 1989).The ALJ’s findings
regarding the objective evidence aational and based on substantial evidese=Magallanes

v. Bowen 881 F.2d 747, 750 {oCir. 1989). As a result, the ALJ reasonably considered the lag

of objective evidence in assessing plaintiff's credibility.
2. Opinion Evidence

Plaintiff argues the ALJ committed reversible error by improperly rejethiegpinions
of Dr. Harveson and Andrew Hanington, A In disability proceedings, a treating physic¢gan
opinion carries more weight than an examining physisiampinion, and an examining
physiciaris opinion is given more weight than that of a rexamining physicianBenecke v.
Barnhart 379 F.3d 587, 592 {oCir. 2004);Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995).
If the treating or examininghysiciars opinions are not contradicted, thende rejected only
with clear and convincing reasonsester 81 F.3d at 830f contradicted, the opinion can only
be rejected fof'specific and“legitimate reasons that are supported by substantial evidence
the record Andrews v. Shalaléb3 F.3d 1035, 1043 {9Cir. 1995). Historically, the courts have
recognized conflicting medical evidence, the absence of regular medical tredumieg the
alleged period of disability, and the lack of medical support for ddcteysorts based
substantially ona claimants subjective complaints of pain as specific, legitimate reasons
disregarding a treating or examining physitsaopinion. Flaten v. Secretary of Health and
Human Servs44 F.3d 1453, 1463-64 (9th Cir. 199Bgir, 885 F.2d at 604.
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The opinion of an acceptable medical source such as a physician or psychologest is
more weight than that of an “other source.” 20 C.F.R. 88 404.1527, 41&98&¥%z v. Chater

74 F.3d 967, 9701 (9" Cir. 1996).“Other sources” include nurse practitioners, physicians

assistants, therapists, teachers, social workers, spouses and othmgdncal sources. 20 C.F.R.
88 404.1513(d), 416.913(d). However, the ALJ is required to “consider observations-by
medical sources as to how an impairment affects a claimant’s ability to w®pkague v.
Bowen 812 F.2d 1226, 1232 {9Cir. 1987). Nomamedical testimony can never establish
diagnosis or disability absent corroborating competent medical eviddgagen v. Chatr, 100
F.3d 1462, 1467 {dCir. 1996). Pursuant tBodrill v. Shalala 12 F.3d 915 (8 Cir. 1993), an
ALJ is obligated to give reasons germane to “other source” testimony befoogialing it.

Mr. Hanington wrote a letter dated January 5, 2010, stagiamtiff's diagnosesare
cervical neck strain, right shoulder strain, and right upper extremity allodima378.) He
noted plaintiff consistently psented with significant pain in thgper right back, eck and right
upper extremitywith significanty limited ability to use her arm without severe pain. (Tr. 378
He opined plaintiff was not capable of seeking work at that time due to signifizaottic pain.
(Tr. 378.)

Dr. Harveson first saw plaintiff in MarcB, 2010. (Tr. 413.) On exam, Dr. Hasan
noted decreased grip strength and “a fair amount of pain behavior.” (Tr. 413.) He noteffl plg
had “a lot of subjective symptoms and | gather insufficient evidence to verifydadmildy.” (Tr.
413.) He concluded she may have complex regional psymdrome which would need
management. (Tr. 413.) On that date, he wrote a letter stating plaintiff isedidapher right
upper extremity injury and opined she needs more evaluation and treatment. (Tr. 416

concluded she is not capable of workinghat previous occupation and probably not an

occupation. (Tr. 416.) In July 2010, Dr. Harveson noted plaintiff's past “extensive ewaluati

already, including 3 MRIs and nerve conduction studies.” (Tr. 470.) He noted hyppeitseact
on the right comparetb the left side and a moderate amount of pain behavior. (Tr. 470.)
wondered whether plaintiff might have complex regional pain syndrome and opinesl @he
appropriate medications. (Tr. 470.)

In August 2010, Dr. Harveson completed a Medical Report form and listed as degn
right upper extremity pain and possible complex regional pain syndrome. (F69468/hen

asked whether plaintiff had physical or mental conditions which are reasonabyyttikehuse
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pain, Dr. Harveson indicated, “PossiblyMust consider psychosomatic illness.” (Tr. 468.

When asked whether work on a regular and continuous basis would cause plaintiff's conditi

deteriorate, Dr. Haeson wrote, “According to patient, yes. | think she would refuse to work.

(Tr. 469.)In June 2011, Dr. Harveson completed a second Medical Report form and again 1]
right upper extremity injury and possible complex regional pain syndronikageoses. (Tr.
471-72.) He indicated conditions reasonably likely to cause pain are depressiorxiatyl &fr.
471.) He also noted he thought plaintiff would refuse to try to work. (Tr. 472.) He then wr
“RUE [right upper extremity] is virtually useless making productive egmknt unlikely.” (Tr.
472.) In office visit notes, Dr. Harveson noted plaintiff had gone through an exdemsrkup
and had trials of several treatments which have been ineffective, includigprershots and
TENSs unit, and medications are not helping. (Tr. 473.) The record includes anothespiuge

from Dr. Harveson dated December 30, 26%hich notes plaintiff has a very frustrating injury.

on to

oted

pte,

(Tr. 563.) Dr. Hareson stated, “It is my belief that the patient has total disability of the right arm

and suffers with a good deal of pain.” (Tr. 563.)

The ALJ rejected the opimns of Dr. Harveson and Mr. Hanington because they are

unsupported by objective evidence and were based on plaintiff's subjective reportptafragm
and limitations which are not credibl€Tr. 32.) An ALJ may discredit treating physicians'
opinions thatare unsupported by the record as a whole or by objective medical findagson
v. Comnt, Soc. Sec. Admin.359 F.3d 1190, 1195'(<Cir. 2004. A physicians opinion may
also be rejected if it is based on a claimansubjective complaintsvhich were properly
discountedTonapetyan v. Halter242 F.3d 1144, 1149 (9th Cir. 200Mporgan v. Comm, 169
F.3d 595 (8 Cir. 1999); Fair, 885 F.2d at 604As discussedupra plaintiff's allegations of
limitations and pain were reasonably deterrdify the ALJ to be not credible. Dr. Harvesor
himself noted a lack of supporting objective findings (Tr. 413, 470) and any findings by
Harveson on exam do not reasonably support a conclusion of total disabilitytiaoflipe record
as a whole. (Tr. 413, 470.) Further, Dr. Harveson twice noted that plaintiff thinks shebledlisg
and would refuse to work, suggesting Dr. Harveson’s conclusion that plaintiff cannoisworn

based on her complaints in light of the lack of objective evidence. (Tr. 469 Jd32dition, the

2 This progress note was not before the ALJ as it was createdhaftdate of the ALJ's October 2011 decision.
However, it is properly considered Itlyis court because the Appealsu@oil considered it in denyinglgntiff’s
request for review.See Harman v. ApfeP11 F.3d 1172, 1180 {<Cir. 2000) Ramirez v.Shalala 8 F.3d 1449,
1452 (9" Cir. 1993).
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ALJ rejected Dr. Harveson’s opinion that plaintiff is disabled because that firelnegerved to
the Commissioner. 20 C.F.R. § 404.1527(d)(1); S.S.Fe@6a his provides additional basis for
giving little weight to Dr. Harveson's conclusion of total disabiliyith regard to Mr.
Hanington the opinion cites no objective evidence supportingctirelusionthat plaintiff is not
capable of seeking work, noting in support only plaintiff's subjective complaintsiofapal
limitations. (Tr. 378.)

Lastly, to the extenthe opinion of Dr. Harveson or Mr. Hanington contafimglings
which conflict with the findings of other physicians credited by the AfLdny, it is the ALJs
duty to resolve conflicts and ambiguity in the medical anttmedical evidenceSee Morgan v.
Commissioner169 F.3d 595, 59800 (9" Cir. 1999).The ALJ’s interpretation of the evidence
in reasonable in this case. Thus, the ALJ ciedcific, legitimate reassrfor rejecting tle
opinion of Dr. Harveson angermane reasosfor rejecting the opinion of Mr. HaningtoAs a
result, the ALJ provided legally sufficient justification for rejecting dipenions of Dr. Harveson
and Mr. Hanington and the ALJ did not err.

Plaintiff also argues the ALJ improperly gave colitig weight to the nosireating, non
examining disability examiner. (ECF No. 18 at 9.) However, the gdwkweight to the findings
of Dr. Platter, a reviewingphysician, not to a nephysicianexaminer. (Tr. 33 Dr. Platter
reviewed the recommendation$ the nonphysician examiner and affirmed them, making th
recommendations part of his medical opinion. (Tr.-889452.) Further, the ALJ’s adoption of
the RFC contained in Dr. Platter's opinion is supported by substantial evidence usseatisc
throughaut the ALJ’s decision, including the opinions of at least four other physicians in
record. (Tr. 2633, 384, 452.) As a result, the ALJ did not err in considering and adopting
RFC findings of Dr. Platter.

3. Complex Regional Pain Syndrome

Plaintiff argues the ALJ erred biailing to properly consider Complex Regional Pair
Syndrome. (ECF No. 18 at 21.) The ALJ did not find Complex Regional Pain SyndrorR&)CH
is a severe impairment or specifically address the condition in the decispitedseveral
mentions of CRPS in the record. Plaintiff notes Ms. Rutherford, ARNP, was concernecab
possible diagnosis of CRPS (Tr. 359.) Mr. Hanington;®Aoted Ms. Rutherford’s concern
about possible CRPS. (Tr. 378.) Dr. Harveson mentioned théiogs®f CRPS several times,

noting “she may have complex regional pain syndrome” (Tr. 41133ré is goossibility that the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT12
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patient hascomplex regional pain syndroinéTr. 416); “I wonder if the patient now has
complex regional pain syndrome” (Tr. 470); two diagnoses of “possible complexakgain
syndrome” (Tr. 468, 471); and “It is my concern that she has complex regional pain disor
(Tr. 563.) Plaintiff argues this possible diagnosis could explain why plaintiff éxaetes pain for
what appears to be a minor injury. (ECF No. 18 at 22.)

This argument fails foa number ofeasons. First, the ALJ properly rejected the opinior

of Mr. Hanington and Dr. Harveson. Second, Ms. Rutherford ultimately changed h&nopi

regarding plaintiff's conditiorafter reviewing the report of Drs. Kopp and Haynes. (Tr. 370.

Third, Drs. Kopp and Haynes addressed the possibility of CRPS and found, “Absolutely
evidence clinically of complex regional pain syndrom@rf. 238.) In support, Drs. Kopp and
Haynes note if plaintiff had CRPS, the right arm would be expected to have significant atroj
and it does not. (Tr. 238.) Even assuming for the sake of argument that the evidence cit
plaintiff constituted substantial evidence of CRPS (and the court does not concludeldlea),it
the Kopp/Haynes opinion conflicts with that evidence and was reasonably creditesl ALJ.
Fourth,Dr. Harveson’s statements fall short of diagnosing or establishing @RRScondition
becausesvery mentiorof CRPSby Dr. Harvesons modified by “may have,” “possibility,” “I
wonder,” “possible,” and “concern.” (Tr. 413, 416, 470, 471, 563.) Lastly, even if CRPS W
established in the record, there is no evidence of limitations caused by thaiboowitier than
those establishedn the RFCfinding. As a result, the ALJ did not err by failing to furthern

consider complex regional pain syndrome.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT13
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CONCLUSION

Having reviewed the record and the ALJ’s findings, this court concludes tlié&s AL
decision is supported by substantial evidence and is not based on error.

IT IS ORDERED:

1. Defendant’sViotion for Summary JudgmefECF No. 21) is GRANTED.

2. Plaintiff's Motion for Summary Judgme(ECF No. 18)is DENIED.

The District Court Executive is directed to ftles Order and provide a copy to counse
for plaintiff and defendant. Judgment shall be enteredd&fendantand the file shall be
CLOSED.

DATED March 10, 2014

s/ Fred Van Sickle
FredVan Sickle
SeniorUnited StatesDistrict
Judge
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