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Colvin (previously Astrue) Doc.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHIGTON
RICHARD DANIEL GONZALES
No. CV-12-3120WFN
Plaintiff,
ORDER GRANTING DEFENDANTS
VS MOTION FOR SUMMARY

JUDGMENT
CAROLYN W. COLVIN, Commissioner
of Social Securit

Defendant.

Before the Court are cro$dotions for Summary Judgment (ECF Na3.and 20).
Attorney D. James Treeepresents Plaintiff. Special Assistant United States Atto
Lars Nelsorrepresents Defendant. The Court has reviewed the administrative recg
briefsfiled by the parties and is fully informed.

JURISDICTION

Plaintiff protectively applied for supplemental security income benefits
March20, 2007, alleging disability beginning daly 1, 2005, due to physical and men
impairments. The application was denied initially and on reconsideration.

A video hearirg was held beforddministrative Law Judge (ALJ) Marie Palach
on June 17, 2010 At the hearing, Plaintiff, represented by attorney Chad Hatf
testified as didRichard A. Hutson, M.D.a medical experR. Thomas McKnight, Ph.D.,

'Carolyn W. Colvin became the Acting Commissioner of Social Security
February 14, 2013. Pursuant to Rule 25(d) of the Federal Rules of Civil Proc
Carolyn W. Colvin is substituted for Michael J. Astrue as the defendant in this sui
further action need be taken to continue this suit by reason of the last sentenc
U.S.C. § 405(9).
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medical expertand Sharon Weltera vocational expert (VE). The ALJ concluded t
Plaintiff was not disabled. The Appeals Courddnied Plaintiff's request for revie
making the ALJ's decision the final decision of the Commissioner. Pursuant to 42

hat
W
U.S

8 405(qg), ths final decision is appealable to the district court. Plaintiff sought juqgicia

review onOctober 4, 2012
FACTS
The facts of the case are set forth in detail in the transcript of the proceedin
arebriefly summarized here.
Plaintiff was 36 years old at the time of the hearing. (Tr. at) 1B8intiff attended

school through 11th grade, but did not graduate from high school. Plaintiff latede

his GED while in prison. Plaintiff has a history of alcohol abuse, magjuee, anc
violent crimes. Plaintiff has previously worked as a segregator in cold storagk,
roofer, custodian, dishwasher, and waiter. (Tr. at 215.) While in prison, Plaintkéev
in the kitchen, did computer refurbishing, and did some barbering.

0s

14

ar

Plaintiff allegedly suffers from several physical and mental impairments, inclydin

nerve impingement of the lower back, arthritis of the right shoulder, anxiety, deprégssic

and obsessive compulsive disorder (OCD). (Tr. at 248, 273, 332.)

Despite hs alleged impairments, Plaintiff is still able to do some household chore

(Tr. at 249) occasionallygo shoppingTr. at 210), take care of personal hygi€he at
208), andprepare simple meals (Tr. at 20Flaintiff can also go on wallkeduse pubic
transportation (Tr. at 210) He likesto read and watch television. (Tr. at 211.)
SEQUENTIAL PROCESS

The Commissioner has established a-Btep sequential evaluation process
determining whether a person is dikal. 20C.F.R. 8416.920(a)see Bowen v. Yuckel
482 U.S. 137, 14@2 (1987). In steps one through four, the burden of proof rests
the claimant to establish a prima facie case of entitlement to disability benEéitkett v.

for

—

upc

Apfel 180 F.3d 1094, 10989 (9th Cir. 1999). This burden is met once a claimant

establishes that a physical or mental impairment prevents him from engaging
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previous occupatim 20 C.F.R. 816.920(a)(4). If a claimant cannot do his past rele
work, the ALJproceeds to step five, and the burden shifts to the Commissioner to
that (1) the claimant can make an adjustment to other work; and (2) specific jobs ¢
the national economy which claimant can perfof@datson v. Comm'r, Soc. Sec. Adm
359 F.3d 1190, 11394 (9th 2004). If a claimant cannot make an adjustment to ¢
work in the national economy, a finding of "disabled" is made. 20 C.F.
416.920(a)(4)@v).
ADMINISTRATIVE DECISION

At step one, the ALJ determined that Plaindiii not engage is substantial gain
activity since March 20, 2007, the application date

At step two, the ALJ found that Plaintiff had the following severe impairmg
degenerative disc disease, lumbar spine and mild osteoarthritis of the left ankle

At step three, the ALJ found that Plaintiff did not have an impairmen
combination of impairments that met or medically equaled any of the listed impair
described at 20 C.F.R. Part 404, Subpart P, Appendix @(F.R.88416.920(d), 416.925
and 416.929.

At step four, the ALJ found that Plaintiff had the residual functional capacit@ )k
to perform light work subject to some physical and environmental limitations

At step five, the ALJ concluded thBtaintiff is capable of performing past relevg
work as a cleaner/housekeeper or as a "touch up" cleaner

STANDARD OF REVIEW

In Edlund v. Massanar253 F.3d 1152, 1156 (9th Cir. 2001), the court set ouf

standard of review:

A district court’s orde upholding the Commissioner’s denial of benefits is
reviewedde novo Harman v. Apfel211 F.3d 1172, 1174 (9th Cir. 2000).
Thedecision of the Commissioner may be reversed only if it is not supported
by substantial evidence or if it is based on legedrefTackett 180 F.3d at
1097]. Substantial evidence is defined as being moreathmaare scintilla,

but less than a preponderandd. at 1098. Put another way, substantial
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evidence is such relevant evidence as a reasonable mind avogit as
adequat to support a conclusioRichardson v. Peralegt02 U.S. 389, 401
(1971). If the evidence is susceptible to more than one rational interpretatio
the court may not substitute its judgment for that of the Commissioner.
Tackett 180 F.3d at 1097Morgan v. Commissioner of Social Sec. Admin.
169 F.3d 595, 599 (9th Cir. 1999).

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitidsadrews v. Shalala53 F.3d
1035, 1039 (9th Cir. 1995). The ALJ’'s determinations of law are revielwed
novqg although deference is owed to a reasonable construction of the
applicable statute$icNatt v. Apfel201 F.3d 1084, 1087 (9th Cir. 2000).

It is the role of the trier of fact, not this court, to resolve lbotisfin evidence.
Richardson 402 U.S. at 400. If evidence supports more than one rational interpre
the court may not substitute its judgment for that of the Commissiohackett, 180
F.3dat 1097;Allen v. Heckler 749 F.2d 577, 579 (9th Cid.984). Nevertheless,
decision supported by substantial evidence will still be set aside if the ALJ di
applythe proper legal standards in weighing the evidence and making the de
Brawner v. Secretary of Health and Human Ser839 F.2d 432433 (9th Cir. 1988)
If substantial evidence exists to support the administrative findings, or if confi
evidence exists that will support a finding of either disability or -disability,
the Commissioner's determination is conclusiv&prague v.Bowen 812 F.2d 1226
12291230 (9th Cir. 1987).

ISSUES

1. Did the ALJ err in concluding that Plaintiff had past relevant work and
Plaintiff could perform such work?

2. Did the ALJ err in evaluating the medical evidenoeluding the statements ¢
Plaintiff's treating physicians?

3. Did the ALJ err at step two by finding Plaintiff had no severe msg
impairments?

4. Did the ALJ err by failing to complete a separate step five analysis sepa
the effects of drugand alcohol from Plaintiff's impairments?

ORDERGRANTING DEFENDANTS MOTION
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DISCUSSION
1. Did the ALJ err in concluding that Plaintiff had past relevant work and that

Plaintiff could perform such work?

Plaintiff argues that, in the last fifteen years, he has never engaged in sub
gainful activity (SGA). Therefore Plaintiff argues that the ALJ erred by finding that
had past relevant work. Plaintiff also argues that he never worked as ademesand
the ALJ erred in finding that Plaintiff had past relevant work as a keaper

Past relevant work is work that a claimant performed within the last 15 years,
was SGA, and lasted long enough for him or her to learn to do it. 20 G.&18.965(a).
SGA is work activity that is both "substantial* and "gainful." Work activity
"substantial" if it "involves doing significant physical or mental activities," aad
include part time work. 20 C.F.R.46.972(a). Work activity is "gafal" if done for pay
or profit, whether or not a profit is realized. 20 C.F.R18.972(b).

At step one, the ALJ found that Plaintiff has not engaged in SGA since Mar¢

2007, the date of Plaintiff's application. (Tr. at 19.) At step five, the fAudd that
Plaintiff has past relevant work as a cook helper, cleaner/housekeepstiuction
worker II, short order cook, stores (laborer), and a touchup cleanerat (@8.) Plaintiff

argues that this finding was in error because none of this past workortse level of
SGA. See?20 C.F.R. 88 404.1565(a), 416.965(A)ork activity can only be "past releva
work" if it was SGA) There is substantial evidence in the record that Plaintiff enigag
these jobsat leasto some extentSeeTr. at66-67,81, 169, 215221. WhethePlaintiff

engaged in SGA in each of these positioriegsclear.

But even if the Court accepted Plaintiff's argument tiedid not engage in SGi
these positionsany errormade by the ALJs harmlesdecause the IAJ proceeded td
make a step fivedetermination An ALJ'sfinding of past relevant work issignificant
when the ALJ combines a claimant's past relevant work wihk claimant's RFC tg
determine thathe claimant is not disabled at step fouGallegos v.Astrue 237 Fed.
Appx. 135, *136 (9th Cir. 2007) (citing 20 C.F.R. 8§ 416.920(a)(4)). But when the
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proceeds to step five after finding relevant past experience, it is immaterial w
claimant's past relevant work was SG8eeTommasettv. Astruge 533 F.3d1035,1042
(9th Cir. 2008) ("Although the ALJ's step four determination constitutes error,
harmless in light of the ALJ's alternative finding at step fiveaRgynolds v. Astrye252
Fed. Appx. 161, *165 (9th Cir. 2007) (ALJ's failure tokaaspecific findings regardin
the demands of claimant's past relevant work and claimant's ability to meet those d
was harmless error in lighf &LJ's RFC assessment and stepe determination). Any
error the ALJ might have made determining Plaintiff's past relevant woslasharmless
becaus¢he ALJ made step five determination that was consistent with Plaintiff's RF
Plaintiff points out thathe ALJ alsoerred by finding that he had past relevant w
as ahousekeepereaner While the ALJ likelyerredin this respectsucherror isagain
harmless. Although Plaintiff periodically worked as a custodian, nothing in the recq
suggests that Plaintiff worked as a cleaner/housekedéfiele these jobsobviouslyshare
certan characteristics, the Dictionary of Occupational Ti{le©T) distinguishes betwee

a cleaner/housekeeper and a janitbe latter beindarguably a betterdesignation of the

work Plaintiff performed as a custodian. The DOT states that "cleaner kbeps®y" is
unskilled, light work with a Specific Vocational Preparation (SW#)2 (DOT 323.687
014) while work as a"janitor" is semiskilled, medium work with an SVP of 8DOT
382.664010). Although the ALJ may have mischaracterized Plaintiff's past relevant \
such mischaracterization is harmless because it is "inconsequential to thatey
nondisability determination."Stout v. Comm'r, Soc. Sec. Adm#b4 F.3d 1050, 105
(9th Cir. 206). Based on the Plaintiff's RFC and the hypothetical the prie3ented tc
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the VE, the ALJ properly concluded that Plaintiff could perform work as a tougchu

cleaner or as a cleaner/housekeepktris inconsequential to the ultimate nondisabi
determnation that the ALJ characterized Plaintiff's past custodial work
"cleaner/housekeepér.

2. Did the ALJ err in_evaluating the medical evidence in this case, including

the statements of Plaintiff's treating physicians?
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Plaintiff argues that the ALJ erred in considering the medipadionsin this case
paticularly the opinions concernin@laintiff's mental health issues”In making a
determination of disabilitythe ALJ must develop the record and interpret the meg
evidence."Howard ex. rel. Wolff v. Barhar341 F.3d 1006, 1012 (9th Cir. 2003k
weighing medical source opinions, tA¢J shoulddistinguish betweerthree different
types of physiciang1) treating physicians, who actually treat the claimant; (2) exami
physicians, who examine but do not treat the claimant; and (3) nonexamining phy
who neither treat nor examine the claimaritester v. Chater81 F.3d 821, 830 (9t
Cir. 1995). TheALJ should give more weight to thapinion of a treating physicia
thanto the opinion of an examining physiciarOrn v. Astrue 495 F.3d 625, 631 (9t
Cir. 2007) (citing20 C.F.R. 8§ 404.1527(d)(2)). The ALJ should give more weigl|
tothe opinion of an examining physician tham the opinion ofa nonexamining
physician. Id.

Whena physiciars opinion is not contradicted by anoth@ysician the ALJ may
reject the opinion only for “clear and convincing” reasddaxter v. Sullivan923 F.2d
1391, 1396 (9th Cir. 1991) (quotii@avis v.Heckler, 868 F.2d 323, 326 (9th Cir. 1989
Whena physician'sopinion is contradicted by anothghysician the ALJ is only required
to provide “specific and legitimate reasons” for rejecting the opinion dfrdtghysician.
Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983).

“[1] n interpreting the evimhce and developing the recotte ALJ does not need
‘discuss every piece of evidencetibward, 341 F.3d at 38¢quotingBlack v. Apfel 143
F.3d 383, 386 (8th Cir. 1998An ALJ is not requird to discuss evidence that "is neith
significant nor probative.ld.

a. Dr. Roger Bracchi

Dr. Bracchi examined Plaintiff on December 31, 2009 and completed a ph
evaluation as part of Plaintiff's application for Medicaid through the stateyagéeeTr.
at 30811, 31516, 32528, 34951; see alsolr. at 26768 (documenting a January 2
2008 office visit)) Dr. Bracchi diagnosed Plaintiff with "lumbar disc disease," bunfl
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Plaintiff capable of "sedentary work." (Tr. at 327The ALJ gave some weight to Dr.

Bracchi's evaluation to the extent that Dr. Bracchi "foundPleantiff] capable of work."
(Tr. at 27.) The ALJ rejected Dr. Bracchi's opinion that Plaintiff was limited to seder
work. The ALJreasoed that this opifon was "not consistent witthe objective findings
of only mild osteoarthritis and mild degenerative disc distagér. at 27.) Plaintiff
argues that the ALJ erred in dismissing Dr. Bracabggion that Plaintiff was only
capable ofsedentary work

As noted by the ALJ, othemedicalevidence in the record suggests that Plaint
physical impairments do not limit him to sedentary wddk. Marie Ho, an examining
physician,opinedthat Plaintiff could stand and walk six hours in an eigbir dayand
lift/carry 20 pounds occasionally and 10 pounds freque(ily. at 252) Likewise, Dr.
RichardHudson, the testifying medical expeopinedthat Plaintiff's lumbar spine MR
revealed only "mild multievel degenerative changes." (Tr. at 45.) Dudsbn opined
that Plaintiff was capable of "light work.(Tr. at46.) Light work involves "lifting no
more than 20 pounds at a time with frequent lifting or carrying of thjeeighing up to
10 pounds” and might require "a good deal of walking or stgrndi20 C.F.R. §
416.967(b).

BecauseDrs. Ho and Hudsos' opiniors contradictDr. Bracchis opinion the
ALJwas only required to give "specific and legitimate" reasons for rejecting
Bracchi's'sedentary work" opinion. Plaintiffs MRI revealed only "mild mulevel
degenerative changesh Plaintiff's lumbar spine(Tr. at 277) The fact that g
medicalopinion is inconsistent with objective findings is a legitimadasonfor the
ALJ to discreditthe opinion. Batson 359 F.3d at 1196.Furthermore,the ALJ did
notreject all of Dr. Bracchi's opinions; the ALJ specifically rejected.
Bracchi's'sedentary work" finding. Where there is conflictingnedical evidence, the
ALJ, not the Court,must resolvethe ambiguities. Molina v. Astrue 674 F.3d 110,
1111(9th Cir. 2012). The ALJdid not err in rejectindr. Bracchi's "sedentary work
opinion.

ORDERGRANTING DEFENDANTS MOTION
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b. Dr. JacoboRivero

Plaintiff argues that the ALJ errdxy not mentiomg, discussg, or giving reasons
for rejecting the opinions of Dr. RiveroDr. Riverowas apparently Plaintiff's primar
care physician aentral Washington Family Medicine (CWFM(Tr. at 270.) Although
the ALJ does not mentiddr. Riveroby name, the ALJ does summarize and evaluatd
CWFM records. (Tr. at 220 (citing Ex.2F [Tr. at 24547]; 7F [Tr. at 26577]); 24 (citing
Ex. 7F))

The ALJ summarized Dr. RivemreportdocumentingPlaintiff's April 10, 2007
office visit where Plaintiff complained of body aches, chills, cough, diarrhea, and ch
back pain. (Tr. at 1924647). None of these symptoms appear related to Plain
severe degenerative diglisease osteoarthritis,or his alleged mental disorder$he
ALJ also discus=eDr. Rivero'sreport from Plaintiff's September 12, 2007 office vis
where Plaintiff sought treatment for impotence and reported feelings of anxiety
depression (Tr. at 24, 2771) At that office visit, Dr. Rivero noted that Plaintiff hg
been to the emergency room twice in the past month on account of his anxiety.
270.) Dr. Rivero also noted that Plaintiff had recently been discharged from jai
wasupset abouhad beakingup with his livein girlfriend. (Tr. at 27671.) Under

» the

Iron
Liff's

t

an
1d
(Tr
an

the"Comment" headingf his report Dr. Rivero listed, "Impotence," "Depression," and

"Anxiety." (Tr. at 270.)

It is unclear whether Dr. Rivero actually diagnosed Plaintiff with anxiety
depression. Even if the Court accepted that Dr. Rivero did make sagmodespther
medical evidencen the recordcontradics Dr. Rivero's opinion Dr. R. Thomas
McKnight, the testifying psychological experbpined that Plaintiff's depression a
possible adjustment order were temporand should not last longer than ®onths.
(Tr.at 56.) Dr. McKnight also questioned the seriousness of Plaintiff's ankgt)
pointing to Plaintiff's selfeportsthat are "at odds" with diagnoses of anxiety :

anc

nd

y
and

depression. (Tr. at 57 Dr. McKnight opined that "there's nothing serious about

Plaintiff's anxiety.” (Tr. at 58.)
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In light of Dr. McKnight's opinions, the ALJ was only required to give legitimate

and specific reasons for discrediting Dr. Rivero's opiniémsdiscrediting Dr. Rivero's

opinions, he ALJ observed that Plaintiff reported that medicatiamipfamine)
"somewhat helped his mood." (Tr. at 24, 270.) The ALJ also observed that Dr.

RIVE

offered Plaintiff counseling, but Plaintiff declined. (Tr. at 24, 271.) The fact that

condition can be remedied by medication is a legitimate reason for dis@editi
opinion. See Warre v. Commaf Soc. Sec. Admid39 F.3d 1001, 1006 (9th Cir. 200

n
6)

("Impairments that can be controlled effectively with medication are not disabling for tr

purpose of determining eligibility for SSI benefits )kewise, aclaimant's'unexplained,
or inadequatelyexplained,failure to seek treatment or follow a prescribedurse of
treatment casts doubt on a claimant's sincerifyair v. Bowen 885 F.2d 597, 603 (9t

Cir. 1989). Although the ALJ did not mention Dr. Rivero by name, the ALJ properly

addressed DRivero's opinions.

The ALJ does not discuss reports created by Dr. Rivero documeRtaigtiff's
office visiton September@, 2007. (Tr. at 2742.) In that reportDr. Rivero notes that h
was seeing Plaintiff as part of a "DSHS Incapacity EXair. at 271.) Dr. Rivero als(
comments on Plaintiff's history of back pain, observes that Plaintiff sufi@m

D

O

"Lumbalia, chronic and incapacitating,” and orders an MRI of Plaintiff's lumbar spine

(Tr. at 27%72.) Dr. Rivero's observations and recommeatieh that Plaintiff undergo
MRI are not medical opinions that contradict the ALJ's conclusion that Plaintiff

severe impairment of degenerative disc diseafbe ALJ is not required to discuss
evidence that is "neither significant nor probativddward 341 F.3d at 1012. The AlLJ

did not err in failing to discusthe record of Plaintiff's September 10, 2007 office Misit

with Dr. Rivero.
c. Dr. RussellMaier
The ALJ also properly evaluated the opinions of CWFM physidanMaier. In

an August 30, 2007report, Dr. Maier noted that Plaintiff "present[ed] with acute grief

reaction” on account dfis breakup with his livan girlfriend. (Tr. at 272.) At the time o

ORDERGRANTING DEFENDANTS MOTION
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the office visit, Plaintiff had not seen his girlfriend, or the three childrenvileeg raising,
for a week. (Tr. at 272.) Dr. Maier described Plaintiff as "a pleasant, mildly an
gentleman who becomes tearful at times." (Tr. at 273.) Dr. Maifsess|[ed]'Plaintiff

as having "Adjustment Reaction With Brief Depressive Reachdjustment disorder

with depressed mood; Grief reaction” and "Depressive Disorder, NECd3efrelisordel
NOS; Depressive state NOS; Depression NOS." (Tr. at 273.)

The ALJ's opiniondoes notexplicitly mention Dr. Maier, but the ALJ doe

reference Dr. Mier's report as it was discussed by Dr. McKnidit. at 2223.) The
ALJ's opinion referencean "August 2007 report concerningthe "recent breakup g
[Plaintiff's] significant relationshif (Tr. at 23.) The ALJgaveat least tworeasons fof
finding that Plaintiff's anxiety and depression associated with Plaintiff's breagxgnot
severe mental impairmemntFirst, the ALJ noted Dr. McKniglst contradictoryopinion
that "sadness" and "adjustment disordergoes away in 6 months or turns into stmmey
more interesting." (Tr. at 23; 56.5econd, the ALJ poiatl to evidencethat indicates
Plaintiff exhibits normal behaviqris "capable of independent living activitiesand
amenable to changes in his environment and supervision in the workglBceat 23
57-58.) To the extent that medical evidence is inconsistent, the ALJ is resigofumil]
resolving ambiguities.Molina, 674 F.3d at 11%1see alsoFair, 885 F.2d at 603"[I] t
would not be farfetched for an ALJ to conclude that the claimaait'sdmes not preven
him from working when the claimant can perform "household chores and other act
that involve many of the same physical tasks as a particular type of jdinie ALJ
properly consideredr. Maier's opinionsand gave specific and legitimate reasons
discrediting them
d. Dr. Trula Thompson

Plaintiff argues that the ALJ erred because the ALJ did not mention, discuss, {
reasons for rejecting the opinion of Dr. Thompson. Dr. Thompson reviewedifPa
medical records as part of Plaintiff's application for Medicaid through the state a
(Tr. at 332.) Dr. Thompson did not treat or personally examine Plaintiff. In determ
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whether Plaintiff met state Medicaid requirements, Dr. Thompson summarize
psychological/psychiatric evaluation completed by Mr. Christopher Clark, M.Ed.af(]
334-39), the physical evaluation completed by Dr. Roger Bracchi (Tr. at3BRS
Plaintiff's lumbar spine MRI report (Tr. at 264), and notes documenting tiflgil
attendance at "group sessions" (presumably associated with Plaintiff's drug trea
(Tr. at 332.) Dr. Thompson found Plaintiff disabled and noted that Plaintiff may
"SSI [Listing] 12.08.2 (Tr. at 332.) As discussed elsewhere in thigiop, the Court
finds that the ALJ properly evaluated each of the medical opinions relied upon |
Thompson. The ALJ did not err in failing to discuss Dr. Thompson's opinion to thn
that the opinion simply reviewed records that the ALJ did censid

Furthermore, the ALJ did not err by failing to discuss or credit Dr. Thomp
equivocal opinion that Plaintiff "may meet SSI [Listing] 12.08." (Tr. at 33Zhis
opinion is conclusory anid notsupportedoy objective medical evidenae by Plantiff's
self-reporting. Plaintiff points to no medical evidence that he suffers from a persqg
disorder. To the contrary, Plaintiff reports that he gets along well with other peap
has never been fired from a job because of problems getting along with offierat
213.) Tellingly, Plaintiff offers no theory, "plausible or otherwises' ta how his
impairments actually combine to meet the criteria of a personality disorder under |
12.08. Lewis v. Apfel236 F.3d 503, 514 (9th Cir. 2001The ALJwas not required tq
discuss or credit Dr. Thompson's "listing" opinioacause it was "neither significant n
probative" Howard 341 F.3d at 386.

Plaintiff also argues Dr. Thompson's opinion should have been given subg
weight becausea state agency adopted Dr. Thompson's disability determinatio

“Listing 12.08 sets forth the criteria to find that a claimant has a perso
disorder: "A personality disorder exists when personality traits are inflexabte
maladaptive and cause either significant impairment in social or occupation furgor
subjective distress." 20 C.F.R. Part 404, Subpart P, Appendix 1, 12.08.

ORDERGRANTING DEFENDANTS MOTION
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purposes of finding Plaintiff eligible for GAX and Medicaid. (ECF No. 17 atl32
Plaintiff analogizes Washington's Medicaid and GAX disability determinations t(
Department of Veterss Affairs’ (VA) disability decisions. Generally, "a VA rating
disability does not . . . compel the [Social Security Administration] to reach an ide
result, [but] the ALJ must consider the VA's finding in reaching his aecind the ALJ
must ordinarily give great weight to a VA determination of disabilityi€Leod v. Astrue
640 F.3d 881, 886 (9th Cir. 2011 Plaintiff fails to cite to any authority requiring th
Court to treat state agency disability determinations the same as VA disg

determinations. In absence of such authority, the Court finds controlling 20 C.H.

416.904, which states that disability determinations made by other governmental a
are "not binding" on the ALJ.
e. Dr. Gregory Wright

Plaintiff argues that the ALJ erred because the ALJ did not mention, discuss, {
reasons for rejecting the opinion of Dr. Wrigltlaintiff argues that Dr. Wright diagnoss¢
Plaintiff with anxiety, adjustment disorder with depressed mood, and depressive di
ECF No. 17 at 15 (citing Tr. at 353). Bas pointed out by Defendant, the record cred
by Dr. Wrightwas not before the ALJECF No. 20 at 9. Rather the Plaintiffsubmitted
Dr. Wright's record directlyo the Appeals Council after the ALJ's decisi@ompase Tr.
at 4 with Tr. at 33.) The district court must consider new evidence submitted tg
Appeals Council when reviewing the Commissioner's final decision for subst
evidence.Brewes v. Comm'r, Soc. Sec. Admeid2 F.3d 11571163(9th Cir. 2012).

The Court finds that Dr. Wright's "diagnoses" do not constitute substantial evi
that would support a finding that Plaintiff suffers from severe mental impairments,
appears to be what Plaintiff is arguinglaintiff saw Dr. Wright on January 12010 to
address hisomplaint oflower back pain.Under the subheading, "Temporary Problen
Dr. Wright lists diagnoses of anxiety and depression. (Tr. at 353.) The "mere diagn
an impairment,” however, is "not sufficient to sustain a finding isaldlity.” Key v.

Heckler 754 F.2d 1545, 1549 (9th Cir. 198®)r. Wright gives no opinion as to the
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severityor possible duration of Plaintiff's mental impairments or how these impairn
would limit Plaintiff's ability to work The Court, like the AJ, may reject medicg
opinions that are "conclusory, brief, and unsupported by the record as a \idaital)
359 F.3d at 1195. Dr. Wright's diagnoses do nobnstitutesubstantial evidenagquiring
the Court tdind that the Plaintiff hasevere mental impairments.

3. Did the ALJ err at step two by finding there were no sesre mental

impairments?

Plaintiff argues that, due to the ALJ's erroneous evaluation of the medidahce,
the ALJ improperly concluded that Plaintiff did not sufffiom severe mentg
iImpairments. Specifically, Plaintiff argues that the ALJ gave insufficient reasons totr
the opinion oftherapistChristopherClark when she concluded that Mr. Clark's opinig
"contrast[ed] sharply with the other evidence of the record.” (Tr. at 27.) Plangties
that Mr. Clark's diagnosis is, in fachnsistent with the weight of the evidence.

The stegwo analysis is “a de minimis screening device used to dispos

groundless claimsWebb v. Barnart, 433 F.3d 683, 687 (9th Cir. 2005). An impairms
Is "not severe" if it does not "significantly limit" the ability to conduct "basiork
activities." 20 C.F.R. 816.921(a). Basic work activities are "abilities and aptitu

necessary to do most jab20 C.F.R. 816.921b). "An impairment or combination of

impairments can be found not severe only if the evidence establishes a slight abnc
that has no more than a minimal effect on an individual's ability to w&blen v.
Chater, 80 F.3d 123, 1279 (9th Cir. 1996) (internal quotation marks omitted).

As discussed above, Dr. Rivero, Dr. Maier, and Dr. Wright each found that PI
suffered some degree of depression and anxiety. ThegAld little weight tothese
opinions for varioudegitimate and specificeasons Plaintiff points out that Dr. Dan
Harmonalso opined that Plaintiffhas "serious mental health difficulties.” (Tr. at 32
Despite making such a finding, however, Dr. Harmahimately denied Plaintiff's
certificationfor Medicaid. (Tr. at 324.) Dr. Harmon recommended that, if Plaintiff v
to reapply, he should provide "documentation that he has continued to be disabled
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mental heah difficulties." (Tr. at 324.) Neither Dr. Harmon nor any of the ot
physcians discussedn this opinion concluded that Plaintiff's mental impairmer
precluded Plaintiff from performing basic work activities or that Plaintiff's me

impairments had more than a minimal effect on Plaintiff's ability to wéamkhe absence

of such medical evidence, the Court finds that Plaintiff has not met his burden wigp
that his mental impairments constitute severe impairméatkett 180 F.3d at 10989.
Plaintiff argues that the ALJ erred in evaluating the opinioMaf Christopher
Clark, the therapist who conducted Plaintiff's psychiatric exam as part of Plai
application for Medicaid benefitsMr. Clark observed Plaintiff as having symptoms
anxiety, paranoia, and obsessive thinking that had a "marked" effac aliity to work.
(Tr. at 297.) Mr. Clark went on to diagnose Plaintiff with "Obsessive Compu
Disorder," "Alcohol Dependence, in reported remission," and "Cannabis Depenfiehy
reported remission." (Tr. at 299.) Mr. Clark did not diagnose arer otlental disorder:

but did note that Plaintiff presestt"antisocial[and] avoidant features.” (Tr. at 299.) Mr.

Clark concludel that Plaintiff's mental impairments resultedsaveral severe and marki
functional limitations on his ability to perfornagto-day tasks. (Tr. at 300.)

The ALJ rejected Mr. Clark's opinions because they "contrast[ed] sharply wit

other evidence of record." (Tr. at 27.) Mr. Clark, a therapist, is an "abheces" 20
C.F.R. §416.913(d)(1). "The ALJ may discount testimony from . . . ‘other sources

ALJ gives reasons germane to each witness for doing Blina, 674 F.3d at 1111,

Although it is true that several physicians diagnosed, or noted symptoms of, dep
and anxiety,not one physician opined thaPlaintiff's mental impairments caused f{
degree of functional limitation found by Mr. Clark-urthermore, as noted by the Al

Mr. Clark's diagnosis of OCD is unsupported by any objective medical evidence or

evidence in the record. (Tr. at-28.) The Court agrees with the ALJ that Mr. Clar
opinions concerning Plaintiff's functional limitatioase inconsistent with the great weig
of medical evidence in the record. Inconsistency with medical evidence is a g€
reason to discredit other source testimoBwylissv. Barnhart 427 F.3d1211,1218(9th
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Cir. 2005) The ALJ did not err in rejéiag Mr. Clark's opinions and did not enrfinding
Plaintiff's mental impairmesnot severe.
4. Did the ALJ err by failing to complete a separate step five analysi

separating the effects of drugs and alcohol from Plaintiff's impairments?

The ALJ detined to address "the materiality of drug and alcohol abuse" becau
ALJ found that Plaintiff did not have any severe mental impairmets.at 24.) Plaintiff
argues that the ALdrred byfailing to find that Plaintiff has a drug and alcohol adiot
(DAA) and by failing to conduct an alternate step five analysis to determine ewf
Plaintiff's DAA materially contributed to his disability

Generally, the Social Security Act bars payment of benefits when drug add
and/or alcoholism is a contributing factor material to a disability claim. 42 U.S.(
423(d)(2)(C) and 1382(a)(3)(Jpustamante v. Massana262 F.3d 949 (9th Cir. 201

A claimanthas the burden of showing tHaAA is not a contributing factor material {

disability. Ball v. Massanari254 F.3d 817, 823 (9th Cir.2001If. there is evidencéom
an acceptable medical source that Plaintiffdnasbstance abuse disorded theclaimant
succeeds in proving disability, the Commissioner must determine whether DA
materal to the determination of disability. 20 C.F.R. 88 404.1&3816.935% SSR 132p
(Feb. 20, 2013)available at2013 WL 621536 Conversely, if an ALJ finds that th
claimant isnotdisabled, then the claimant is not entitled to benefits and there i®ddm
proceed with the analysis to determine whether substance abuse is a contribtdin
material to disability.

Plaintiff's argument is flawed because it is based on the assumption that th
erredby notfinding Plaintiff disabled and not suffeg from severe mental impairment
But & discussed above, the ALJ did not ereither of these respect8ecause the ALJ'
conclusion of nondisability is supported by substantial evidence and free frdrerega
the ALJ was not required to makéternate findings to determine whether Plaintiff wol
be disabled if he stopped using drugs and alcolibe ALJ did not err byiot makingan
alternatestep fivedeterminatiorregarding the materiality of DAA.
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CONCLUSION

Having reviewed the record and the ALJ's findings, the Court concludes the
decision is supported by substantial evidence and is not based orrlegalrecordingly

IT IS ORDERED that:

1. Defendant'sMotion for Summary Judgment, filed July 1, 20EECF No. 20, is
GRANTED.

2. Plaintiff's Motion for Summary Judgment, filed May 20, 20E&F No. 17, is
DENIED.

The District Court Executive is directed to file this Order and provide copis
counsel. Judgment shall be entereddefendantind the file shall bELOSED.

DATED this 23 day ofJanuary, 2014.

s/ Wm. Fremming Nielsen
WM. FREMMING NIELSEN
01-08-14 SENIOR UNITED STATES DISTRICT JUDGE
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