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Jolvin (previously Astrue)

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MARIA RADFORD,
NO: 12-CV-3129FVS
Plaintiff,
ORDERGRANTING DEFENDANT'’S
V. MOTION FOR SUMMARY
JUDGMENT AND DENYING
CAROLYN W. COLVIN, PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT
Defendant

Doc. 25

BEFORE THE COURT are the parties’ cross motions for summary
judgment.ECF Nos. 14 and 20T his matter was submitted for consideration
without oral argumentPlaintiff was represented [iy. James TreeDefendant was
repreented by Diana Andsageihe Court has reviewed the administrative recorg
and the parties’ completed briefing and is fully informed. Ferrdasons discussed
below, the ourtgrants Defendant’s Motion for Summary Judgment and denies
Plaintiff's Motion for Summary Judgment
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Plaintiff Maria Radfordorotectively filed for supplemental security income
(“SSI”) on January 8, 2009r. 15456. Plaintiff initially alleged an onset date of
January 1, 20Q@utthe alkeged onset datgas amendetb January 8, 2009T.

59, 154 Benefits were denied initiglland uporreconsideration. Tr. 887, 9395.
Plaintiff requested a hearing before an administrative law judge (“ALJ"), which
was held before ALDonna W. Shippsn April 12, 2011. Tr. 38&5. Plaintiff was
represented by counseldaappeared at the hearild. Medical expert Kent
Layton, Ph.D. also testified. Tr. 43. On June 3, 2011 the ALJ held a
supplemental video hearingt. 56-81. Plaintiff was represented by counsel and
testified at the supplemental hearifig. 5966. Vocational expert Debra Lapoint
also testified. Tr. 679. The ALJ denied benefits (Tr. 4%4) and the Appals
Council denied review. Tr. 1. The matter is now before this court pursuant to 42
U.S.C. § 405(0).

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing and
transcripts, the ALJ’s decision, and the briefs of Plaintiff and the Commissionel
and will therefore nly be summarized here.

Plaintiff was 48 years old at théme of the hearing. TE9. Shecompleted
eleventh grade educatiamd testifiedshe was repeatedly kept out of schiool

large periods of time by her abusive family. Tr-@® It is undisputed that
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Plaintiff has a history of drug and alcohol abuse, w#beral clean and sabe
periods, the most recent of which is January 2009 through the hearingjrd&@
62. Her most recent employment was in 1994. TrSB@ was house manager at a
clean and sober houséten women where her duties included writing up residern
if they were not on curfewlr. 66. Plaintiff testified that she has been “fighting he
mental health for many years” including difficulty being around people, mood
swings, anger, irritability, anxiety attacks, and nightmares. F662
STANDARD OF REVIEW

A district court's review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405((
limited: the Commissioner's decision will be disturbed “only if it is not supporte
by substantia¢vidence or is based on legal errdill v. Astrue,698 F.3d 1153,
115859 (9th Cir.2012) (citing 42 U.S.C. § 405(Qg)). “Substantial evidence” mea
relevant evidence that “a reasonable mind might accept as adequate to suppor
conclusion.”ld. at 1159 (quotation and citation omitted). Stated differently,
substantial evidence equates to “more than a mere scintilla[,] but less than a
preponderanceld. (quotation and citation omitted). In determining whether this
standard has been satisfied, a reviewing court must consider the entire record

whole rather than searching for supporting evidence in isoldtion.
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In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence in the rémostisceptible
to more than one rational interpretation, [the court] must uphold the ALJ's findir
if they are supported by inferences reasonably drawn from the relstotlina v.
Astrue,674 F.3d 1104, 1111 (9th Cir.2012). Further, a district court “may not
reverse an ALJ's decision on account of an error that is harmigsst™111. An
error is harmless “where it is inconsequential to the [ALJ's] ultimate nondisabili
determination.’ld. at 1115 (quotation and citation omitted). The party appealing
the ALJ's decision generally bears the burden of establishing that it was harme
Shinseki v. Sanders56 U.S 396, 40910 (2009).

FIVE-STEP SEQUENTIAL EVAL UATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meamg of the Social Security Act. First, the claimant must be “unable to

\gs

[y

d.

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous period of not less than t\
months.” 42 U.S.C. 8§ 1382c(a)(3)(A). Second, the claimant's impairment must
“of such severity that he is not only unable to do his previous work][,] but canno

considering his age, educatjand work experience, engage in any other kind of
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substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above critgeg0 C.F.R. 88
404.1520(a)(4)(H(v); 416.920(a)(4) (K(v). At step one, the Commissioner
considers the claimant's work activity. 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(1). If the claimant is engaged in “substantial gainful activitg
Commissioner must find that the claimant is not disabled. 20 C.F.R. § §

404.1520(b); 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers theysefvere
claimant's impairment. 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,”the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimant's impairment does not satisfy this severity threshold
however, the Commissioner must find that the claimant is not diséathled.

At step three, the Commissioner compares the claimant's impairment to
several impairments recognized by the Commissioner to be so severe as to

preclude a person from engaging in substantial gainful activity. 20 C.F.R. 88

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
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404.1520(a)(4)(iii); 416.920(a) (4)(iii). If the impairment is asese\or more
severe than one of the enumerated impairments, the Commissioner must find {
claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d); 416 .920(d).

If the severity of the claimant's impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the
claimant's “residual functional capacity.” Residual functional capacity (“RFC"),
defined generally as the claimant's ability to perform physical and mental work
activities on a sustained basis despite his or her limitations (20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1)), is relevant to both the fourth and fifth steps of t
analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 88 404.1520(a)(4)(iv); 416.920(a)(4)(l

If the claimant is capable of performing past relevant work, the Commissioner
must find that the claimant is not disabled. 20 C.B.B 404.1520(f); 416.920(f).
If the claimant is incapable of performing such work, the analysis proceeds to ¢
five.

At step five, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing other work enrtational economy. 20

C.F.R. 88 404.1520(a)(4)(v); 416.920(a) (4)(v). In making this determination, th
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Commissioner must also consider vocational factors such as the claimant's ags

education and work experiendd. If the claimant is capable of adjusgi to other

work, the Commissioner must find that the claimant is not disabled. 20 C.F.R. &

404.1520(g)(1); 416.920(g) (1). If the claimant is not capable of adjusting to oth
work, the analysis concludes with a finding that the claimant is disablaed and
therefore entitled to benefitil.

The claimanbeargshe burden of proof at steps one through four above.
Lockwood v. Comm'r of Soc. Sec. Adntiig F.3d 1068, 1071 (9th Cir.2010). If
the analysis proceeds to step five, the burden shifts to the Seroner to
establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national economy.” 20 C.F.R. 8 §
404.1560(c); 416.960(Q); Beltran v. Astrue700 F.3d 386, 389 (9th Cir.2012).

A finding of “disabled” does not automatically qualify a claimant for
disability benefits.Bustamante v. Massana@62 F.3d 949, 954 {<Cir. 2009).
When there is medical evidence of drug or alcohol addi¢tioAA”) , the ALJ
must determine whether tlRAA is a material factor contributing to the disability.
20 C.F.R. 88 404.1535(a), 416.935(a). Itis the claimant’s burden to prove
substance addiction is not a contributing factor material to her disalbtkiyra v.
Astrue 481 F.3d 742, 748 {Cir. 2007).

ALJ'S FINDINGS

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
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At step me, the ALJ found Plaintiff had not engagedcubstantial gainful
activity from January 8, 2009, the amended onset date. Tr. 22. At step two, the
found Plaintiff has the following severe impairmenstysubstance abuse; post
traumatic stress disorder; depression; anxiety; learning disorder; and right latel
epicondylitis. Tr. 23At step three, the ALJ found that Plaintiff's impairments,
including the substance use disorder, meet sections 12.04, 12.06, and 22.09 o
C.F.R. Par404, Subpt. P, App’x 1. Tr. 2Fhe ALJ found that if Plaintiff stopped
the substance use, she would continue to have severe impairments at step twg
the impairments would not meet or equal any of the step three listed impairmer
Tr. 24. The ALJ then determindtiat if thePlaintiff stopped the substance use,
she would have thRFC

to perform light work as defined in 20 C.F.R. § 416.967(b). She can

frequently use her right hand for handling and fingering. She can frequen

reach inall directions. She can occasionally climb ladders, ropes, and
scaffolds. She can occasionally crawl. She has no limitations in her abilit
climb stairs or ramps, balancing, stooping, kneeling, or crouching. The

claimant can understand, remember, and carry out simple instructions. S
has the ability to respond appropriately to coworkers and supervisors in

ALJ

al

), but

nts.

tly
y to

he

usual work situations and deal [sic] changes in a routine work setting. She is

very capable of entry level unskilled work with limited contact with th
public and working in proximity to, but not close cooperation with,
coworkers.
Tr. 25 At step four, the ALJ found Plaintiff has no past relevant work. TrAB2
step five, the ALJ found that if Plaintiff stopped substance use, considering the

Plaintiff's age, education, work experience, and RFC, there would be significan

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~8

~t




10

11

12

13

14

15

16

17

18

18

20

number of jobs in the national economy that Plaintiff could perform. Tr. 32.
Finally, the ALJ found that because the Plaintiff would not be disabled if she
stopped substance use, Plaintiff's substance use disorder is a contributing fact
material to the determination of disability. Tr. 33. The AbdcludedhatPlaintiff
has not beedisabled within the meaning of the Social Security Act at any time
from the date of the application through the date of the decision. Tr. 33
ISSUES

The question is whether the ALJ’s decision is supported by substantial
evidence and free of legal error. Specifically, Plaintiff asserts: (1) the Aldl®rre
performing an improper DAA analysis and imprdpeejecting the opinions of
Dr. Rodenberger, Mr. Moen and Mr. Anderson; (2) the ALJ dryeictjecting
evidence based on an improper credibility findiBGF No. 14 at 4.8. Defendant
argues: (1) the ALJ reasonably concluded that Plaintiff's substance abuse was
material to the determination of disabili{®) the ALJ reasonably concluded the
Plaintiff was not credibleECF No. 20 at 83.

DISCUSSION
A. Credibility

Plaintiff argues the ALJ erred in rejecting evidence based on an improper

credibility finding. ECF No. 14 at 1%8. In socialsecurityproceedings, a claimant

must prove the existence of physical or mental impairment with “medical evide

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
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consisting of gins, symptoms, and laboratory findings.” 20 C.F.R. 88 416.908;

416.927. A claimant's statements about his or her symptoms alone will nag.suffic

Id. Once an impairment has been proven to exist, the claimant need not offer
further medical evidence to suastiate the alleged severity of his or her

symptomsBunnell v. Sullivan947 F.2d 341, 345 (9th Cir.1991) (en banc). As

long as the impairment “could reasonably be expected to produce [the] symptoms,

the claimant may offer a subjective evaluation atécseverity of the impairment.
Id. This rule recognizes that the severity of a claimant's symptoms “cannot be
objectively verified or measuredd. at 347 (quotation and citation omitted).

If an ALJ finds the claimant's subjective assessment unreliable, “the ALJ

must make a credibility determination with findings sufficiently specific to permit

[a reviewing] court to conclude that the ALJ did not arbitrarily discredit claimant
testimony.”Thomas v. Barnharf78 F.3d947, 958 (9th Cir.2002). In makingish
determination, the ALJ may considatter alia: (1) the claimant's reputation for
truthfulness; (2) inconsistencies in the claimant's testimony or between his
testimony and his conduct; (3) the claimant's daily living activities; (4) the
claimant's work record; and (5) testimony from physicians or third parties
concerning the nature, severity, and effect of the claimant's conditioAbsent

anyevidence of malingering, the ALJ's reasons for discrediting the claimant's

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~10
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testimony must be “specific, clear and convincir@iaudhry v. Astrue&g88 F.3d
661, 672 (9th Cir.2012) (quotation and citation omitted).

The ALJ found there was not sufficient evidence to find Pléiwals a
malingerer. Tr. 2728. However,he ALJ found “the [Plaintiff's] statements
concerning the intensity, persistence and limieffgcts of these symptoms are no
credible to the extent they are inconsistent with the residual functional capacity
assessment for the reasons explained below.” Tr. 26. Plaintiff's interpretation o
the ALJ’s reasoningpr finding her not crediblevasageneral findinghat
Plaintiff's “conditions weresometimes bettérECF No. 14 at 16Plaintiff aigues
this reason waan improper rejection dfercredibility because the medical record
“explains [Plaintiff's] good dayandbad days.’ld. at17 (emphasisadded)
Plaintiff provides no legal authority to support this argument. Ra#taintiff cites
only toMr. Moen’s examination on August 3, 2088tingthat Plaintiff would
have several good days in a week and then symptoms of depression and ange
theother days. Tr. 468. Mr. Moen opined that Plaintiff “would not be able to ge
out of work on a regular basis and would be fired,” and that mental health
intervention would “not likely restore or substantially improve [Plaintiff's] ability
to work.” Tr. 468, 472.

In her decision,ite ALJ foundPlaintiff's consistentlescription oher

symptoms as sad all day, constantly crying, feeling fatigued, less energetic, feq

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
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worthless and hopeless, low sefiteem, and loss of intergsasinconsistent with
progress identified by normal mental status examinations and improvement in
mental health symptoms the medical record since January 208@e Rollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 2001) (subjective pain testimony cannot
rejected saly because it is not corroborated by objective medical findings, but
medical evidence is a relevant factor in determining the severity of a claimant’s
impairments)Contrary to Plaintiff’'s argumenthé ALJdid acknowledgehat
Plaintiff experienced incesed symptoms on multiple occasions,fobundin each
instance the record showed Plaintiff was not complaint with therapyedications
and/or experiering situational stressors. Tr..2i@ February 2009 Plaintiff was not
compliant with counseling or medication, but in March 2009 Plaintiff reported t
shedoing “much bettérand felt it was the result of the addition of Wellbutfin.
278 29293, In May 2009 Plaintiff complained of some depression, but admitte
thatforgetting to take her medication might be the cause of her “mood
fluctuations.” Tr. 377. Her medical provider noted that she “appears to be doin
well.” Tr. 378. In August 2009, Plaintifeported thabne of her main problems
was forgetting to take heills. Tr. 402 At the end of 2010 and beginning of 2011
the ALJ notes an increase in symptoms when Plaintiff could not afford tredtmel

Tr. 27.

! The ALJnotes that Plaintiff did ngtrovideevidence that she explored all

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
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Plaintiff's unexplained or inadequately explained failure to follow treatment

Is a valid reason to make adse credibility finding See Fair v. Bowen885 F.2d

597, 603 (9th Cir. 1989). Further, even “where evidence is susceptible to more|than

one rational interpretation, it is the [Commissioner’s] conclusion that must be
upheld.”Burch v. Barnhart400 F.3d 68, 679 (9th Cir. 2005)The court finds
thisreason for finding the Plaintiff not credibleas clear and convincing and
supported by substantial evidence. Moreover, even assuming arguendo that the
ALJ erred in relying on this reason, any error is harntbessuse the ALJ’'s
remaining reasoning and ultimate credibility finding is adequately supported by
substantial evidence, as discussed befee Carmickle v. ComniSoc. Sec.
Admin, 533 F.3d 1155, 116&3 (9th Cir. 2008).

While not challenged by Plaintiff, the Alpfofferedseveral additional
reasons for her adverse credibility finding. Firstdissussed aboyéhe ALJ found
that since her clean and sober date of January 2009, Plaintiff has shown
improvement in her menthkalth symptoms with treatme@ee Warre v.
Comm’r, Soc. Sec. Admj39 F.3d 1001, 1006 (9th Cir. 20@&nh impairment

that can be effectively controlled with treatment is not disabl®ggond, the ALJ

possible resources to obtain treatment from other resources available in the
community, nor did she document her financial resources. Tr. 27 (88Ry8259

(1982) available at1982 WL 31384 at *3)

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~13
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foundthat Plaintiff's selfdescribed daily activities “are not limited to the extent
one would expect, given the complaints of disabling symptoms and limitations.
Tr. 28. Evidence about daily activities is properly considered in making a
credibility determinationFair v. Bowen 885 F.2d 597, 603 (9tir. 1989).
However, it is welsettled that a claimant need not be utterly incapacitated in or
to be eligible for benefitdd.; see also Orn v. Astryd95 F.3d 625, 639 (9th Cir.
2007) (“the mere fact that a plaintiff has carried on certain aevitidoes not in
any way detract from her credibility as to her overall disability.”). In this case, th
ALJ found Plaintiff was “fully independent for basic se#re, and reported a full
complement of independent living skills.” Tr. 28. These activitiekaed
planning and preparing meals, light housework and laundry, shopping
independentlypaying bills,using public transportation, going to meetirgysgl
attendng Open Bible Christian Centefr. 28, 18385, 282, 329The ALJ
particularly noted thatone of thesectivities were inconsistent with a limitation
in social functioning beyond that identified in the RFC. Tr228

Finally, the ALJ questioned whether Plaintiff’'s unemploymeasactually

due to medical impairments. Tr. 29. In August 2009 Plaintiff reported that she g

not desire employment or the assistance of an employment specialist for active

supported employment servicds. 40Q The ALJ may draw an adverse inference

from evidence that Plaintiff stopped working for reasons other than her allegedl

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT~ 14

der

e

lid




10

11

12

13

14

15

16

17

18

18

20

disabling medical impairmentSee Bruton v. Massanaf68 F.3d 824, 828 (9th
Cir. 2001) (finding claimant not credible in part because he was laid off, not
because he was injured

For all of these reasons, and having thoroughly reviewed the record, the
court concludes that the ALJ supported her adverse credibility finding with
specific, clear and convincing reasons which are supported by substantial evid
B. DAA Analysis

If the ALJ finds the Plaintiff is disabled under the five step inquiry,taecte
Is medical evidence of druapdbr alcohol addictiorf“DAA”) , the ALJ must
determine whether the DAA is a material factor contributing to the disability. 2(
C.F.R. 88 404.136(a), 416.935(a)In order to make this determination, the ALJ
performs the five step analysis a second time to determine if the claimant woul
still be disabled if he or she stopped using drugs and/or al®Bustamante
262 F.3d at 9551f [the Commissioner determines] that your remaining limitation
would not be disabling, we will find that your [DAA] is a contributing factor
material to the determination of disability.” 20 C.F.R. § 416.985(b

Plaintiff contends the ALJ committed harmful reversible error by failing to

consider relevant evidence acahducing animproper DAA analysisiccording to

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
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policy outlined inSocial Security Ruling (“SSR”) 13p.? Pursuanto SSR 12p,
“[tJo support a finding that DAA is material,...we do not permit adjudicators to
rely exclusively on medical expertise and the nature of a claimant’s mental
disorder.”SeeSSR 132p (February 20, 20133yvailable at2013 WL 621536 at
*7. Instead, the ALJ is instructed to catex additional evidence, inaling periods
of abstinence, to determiméhether a claimant would still be disabled in the
absence of DAALd. “Especially in cases involving eaccurringmental disorders,
the documentation of a period of abstinence showddigle information about
what, if any, medical findings and impairmeetated limitations remained after
the acute effects of drug and alcohol use abatdd.”

Plaintiff summarilyargueghatthe ALJerred by‘repeatedly rel[ying]
exclusively on the medical expertise of his ME to find that [Plaintiff] would not g

disabled in a clean and sober state.” ECF No. 14lat®upport of this argument,

? Plaintiff refers to “three absolute rules” in SSRZBthat she contends were not
followed by the ALJ. ECF No. 14 at® However, the third “ruleappears to be
offered only as a conclusion Raintiff's argument that the evidence does not
establish her impairments would improve to the point of nondisability in the
absence of DAAId. a 16. Thus, the court will confine it’'s analy$esthe two
challengedriefed with particularity by PlaintiffiSee Carmickle v. Comm’r of Soc.

Sec. Admin 533 F.3d 1155, 161 n.2 (9th C2008).

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
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Plaintiff cites to the ALJ’s finding that “[a]s for the opinion evidence, Kent Layton,

Ph.D., stated the claimant’'s mental health impairments are more marked with
substance abuse and that substance abuse is material to the determination of
disability. The undersigned gave significant weight to his opinion....” ECF No. ]
at 9. However, Plaiift's brief omitstheremaindeiof the ALJ’s findings, namely:
“The undersigned gave significant weight to this opiraad finds this opinion is
supported by the evidence summarized hérélin. 24 (emphasis added).
Importantly,as instructed by SSR 12, the referenced “evidence summarizeéd”
the ALJ’s opinionis entirelygatheredrom Plaintiff’'s undisputed period of
sobriety from January 2009 through the date of the decision.

In March 2009 Plaintiff reported that she was “feeling more at ease and 1
feeling as edgy,” her anger and irritability were “more under control,” her sleep
was good, and she was doing “much better.” Tr. d@8Vay 2009 Plaintiff stated
she was going t8A meetings twice weekly, and while she was experiencing sol
depression she reported forgetting to take her medication and admitted that mi
be the cause of her “mood fluctuations.” Tr. 377. Her medical provider noted tf
she “appears to be doing well.” Tr. 378. Group therapy ricies May-July 2009
indicate that Plaintiff reported no significant issues or conaandsnteracted
appropriately with her therapy graupr. 37984, 38890, 394 In August 2009,

although Plaintifitomplained of depressipanxiety, irritability, difficulty sleeping

ORDERGRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
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and difficulty concentrating; she felt she was “making some progress” and one
her main problems was forgetting to take her pills. Tr. 402. In November 2009
reported “looking into obtaining employmenttinding cleaning apartments and
houses “on the side.” Tr. 427. The ALJ also noted that Plaintiff was struggling V
increased symptoms in September 2009 and January 2010, but these were lar
situational and treated with therapy and medication adjustment. Tr. 223420
431-33.

In addition to this medical evidence, the ALJ found that during the same
period of abstinence the Plaintiff reported a “full complement of activities of dai
living,” including, but not limited to, the ability to: plan and prepare meals, do lig
housework and laundry, shop independently, understand budgeting, pay bills, |
public transportation, attergtoup meetings several times a week, and attend O
Bible Christian Center. Tr. 1824,282, 329.A third party function repa was
fully considered by the ALJ, armbnfirmed Plaintiff's daily activities did not
support a finding of disability. Tr. 29, 185B.

After reviewing the “summarized evidence,” it is clear the Aldinot
improperly rely “exclusively” on the opinion @fr. Laytonasprohibited under
SSR 132p. Instead, the ALJaveDr. Layton’sopinion significant weight and

properlyconsidered itogether withsubstantial evidence gathered during
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Plaintiff’'s period of abstinenceand determinethat DAA was material to the
determination of disability in this case.
C. Medical Opinions

While not framed as such in her briefiijaintiff appears to argue that the
ALJ improperlyrejectedseveral medical opinionas her analysis of DAA analysis
ECF No.14 at10-15. Plaintiff contends thahe rejection of opinions by Russell
Anderson, LICSW and Dick Moen, MSW *“is harmful as their opinions were giv¢
during a time of sobriety and support a finding of disabled. Giving them proper
weight a reasonable ALJ could find [Plaintiff] disabled.” ECF No. 14 at 15.

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
[but who review the claimant's file] (honexamining [or reviewing] physicians).”
Holohan v. Massanar46 F3d 1195, 120402 (9th Cir.2001(citations omitted).
Generally, a treating physician's opinion carries more weight tharamining
physician's, and an examining physician's opinion carries more weight than a
reviewing physician'dd. If a treating or examining physiciargpinionis
uncontradictedthe ALJ may reject it only by offering “clear and convincing
reasons that are supported by substantial evideBegliss v. Barnhar427 F.3d

1211, 1216 (9th Cir.2005Conversely, “[if a treating or examining doctor's
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opinionis contradicted by another ctor'sopinion, an ALJ may only reject it by
providing specific and legitimate reasons that are supported by substantial
evidence.ld. (citing Lester v. Chater@1 F.3d 821, 83@831 (9th Cir.1995)).
“However, the ALJ need not accept thignionof any physician, including a
treating physician, if thaipinionis brief, conclusory and inadequately supported
by clinical findings.”Brayv. Comm'r of Soc. Sec. AdmiB54 F.3d 12191228
(9th Cir. 2009)(quotation and citation omitted).

As an initial matter, Rlintiff argues that thehallengednedical ginions
were issued by Dr. Rodenberger. However, Plaintiff offers no evidence that Dr|
Rodenberger actually examined the Plaintiff, nor does she offer legal authority

argument to support an analysighese pinions as those of a treating or

examining physician. Instead the record appears to show that Dr. Rodenberger

merely signed off on the examinations actually conducted by Mr. Moen and Mr
Anderson. Tr. 481, 554Social workers araot “acceptable medicaburce”

within the meaning of 20 C.F.R. § 416.913(a). Instead, they qaalifn “other
source” as defined in 20 C.F.R. § 416.913k)lina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)The opinion of an “acceptable medical source” is given mo
weightthan that of an “other source.” SSR-08p, 2006 WL 2329939 at *2; 20
C.F.R. §41@27(a) The ALJ need only provide “germane reasons” for

disregardingVir. Anderson and Mr. Moen’spiniors. Molina, 674 F.3d at 1111.
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However, the ALJ is required to “consider observations by nonmestioates as
to how an impairmerdffects a claimant's ability to workSprague v. Bowei12
F.2d 1226, 1232 (9th Cit987).

The ALJ gave the DSHS evaluations by Mr. AndersonMndMoenlittle
weight2 Tr. 30.Primarily, Paintiff argues the ALJ provided improper reasons for
rejecting theAugust 2009 opinion of Mr. Moen that Plaintiff was “making positivé

changes in her life but is not ready to try workifidr. 398. According to Mr.

® Plaintiff argues that the ALJ erroneously stated that “[t]hey did not provide
narrative reports or clinical testing to support their conclusions....” ECF No. 14
15 (citing Tr. 30). However, as correctly noted by the Commissioner, Plaintiff
misreals the ALJ’s decision which expressly identifies Mr. Anderson and Mr.
Moen as the two evaluators thiid in fact provide narrative reports. Tr. 30.

* Plaintiff offers a detailed narrative of Mr. Moen’s and Mr. Anderson’s opinions
from July 7, 2010 and January 5, 2011. ECF No. 14 -d@1@iting Tr. 47830,
551-53). She generally argues that had the ALJ given these opinions proper
weight, a reasonable ALJ “could find [Plaintiff] disabled.” ECF No. 14 at 15.
However, she does not make any specific argument as to why or how the ALJ
erred in rejecting these particular opinions. Thus, the court will confine its anal
to the August 2009 opinion and decline to further address opinions not argued

specificity in Plaintiff's briefingSee Carmickle533 F.3d at 1161 n.2.
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Moen, Plaintiff was having trouble with mood swings and depression such that
“[e]ven if she could get a job she would be fired because she would not show U
Her mood swings would also prevent her from working as she would overreact
people around her and get fired if she did not walk off the job.” Tr. 388 Moen
opined the Plaintiff had moderate limitations in all areas of functioning and
elaborated that she “[w]ould not be able to get to work on a regular basis and
would be fired.” Tr. 468, 471.

The ALJ found that Mr. Moen’s opinion was inconsistent with the
claimant’s treatment record showing no significant issues or concerngdren
through July 2009Tr. 30(emphasis added). Plaintiff states that “this is erroneou
as evidenced by the treatmeetord,” however, in support of this argument she
only reference®pinion evidence from January and August of 2009. ECF No. 14
13-14. As correctly noted by the ALJ, a review of therapy notes in June and Jul
2009 indicatd that Plaintiff reported no gnificant issues or concernbr. 37984,
38890, 394. Moreovethe ALJ found theobjective evidence did not indicate that

Plaintiff had a problem with social interaction as stieracted appropriately with

her therapy groumnd had no problems with treatment providers or other patients

Id. Although not challenged by Plaintiff in her briefintheALJ also notedhat
two weeks after the August 2009 opinion at issue, Plaintiff reported improveme

in her symptoms after recommitting to group therapy and taking her medicatior
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Tr. 402. Finally, the ALJ concluded that this opinion wasupported by clinical
findings Bayliss 427 F.3d at 1216 (ALJ need not accept an opinion that is brief
conclusory, or “inadequately supported by clinical findingBdj all of these
reasonsthe ALJ properly rejected these medical opinions regardless of whethe
they were “other soues” or “acceptable medical sources” by articulatingifige
and legitimate reasons supported by substantial evidence for theimginion
little weight
CONCLUSION

After review the court finds the ALJ conducted a proper DAA analyss. H
decision is gpported by substantial evidence amttee of harmful legal error.
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF No., iIDENIED.

2. Defendant’s Motion for Summary Judgment, ECF NQq.i20

GRANTED.
The District Court Executive is hereby directed to enter this Order and

providecopies to counsgénter judgment in favor of the Defendant, &dDSE

the file.
DATED this 21stday of February, 2014
s/Fred Van Sickle
Fred Van Sickle
SeniorUnited States District Judge
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