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Washington State Department of Ecology et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ASOPURU OKEMGBQ
NO: 12-CV-5119TOR

Plaintiff,
ORDERGRANTING DEFENDANT'S
V. MOTION FOR SUMMARY
JUDGMENT
WASHINGTON STATE
DEPARTMENT OFECOLOGY,
Defendant

BEFORE THE COURT i®efendants Motion for Summary Judgment
(ECF No.24) and Plaintiff's untimely Motion for Summary Judgment (ECF No.
50).! This matter was submitted for codeiation without oral argumenthe
Court has reviewed the briefing and the record and files henethisfully
informed.

I

! Plaintiff, appearingro se filed a motion for summary judgment (ECF No. 50)

on January 17, 2014, 39 days after the deadline for dispositive motions.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT %

Dockets.]

Doc. 84

ustia.com


http://dockets.justia.com/docket/washington/waedce/2:2012cv05119/58015/
http://docs.justia.com/cases/federal/district-courts/washington/waedce/2:2012cv05119/58015/84/
http://dockets.justia.com/

1C

11

12

1€

17

18

2C

BACKGROUND

Pro sePlaintiff Asopuru Okembgo, Ph.D., (“Plaintiff’ or “Dr. Okembgo”)
alleges that Defendant violated his civil rights under Title VII of the Civil Rights
Act by wrongfully terminating him on the basis of race, national origin, and
religion. Defendant Washington State Department of Ecology (“Department”)
now moves for summary judgment on grounds that Plaintiff fails to establish a
prima facie case of discriminatipthe Departmentiad a legitimate,
nondiscriminatory reason for terminating Plaintiff's employment; and Plaintiff
fails to show the Departmentggofferedreason for terminating him was pretext
for discrimination. For the reasons explained below, the Court grants Defendar
motion.

FACTS
Plaintiff Asopuru OkembgadPh.D.,(“Plaintiff” or “Dr. Okembgo”)is a

chemist; president of a nonprofit corporation named Skills Development Missio

headquartered in Kennewick; and author of a book titled “Pop the Question, Ge

Yes, Get Married,” a book concerning Christianity and maeredyice Defendant

% The facts arexcerptedrom the parties’ statements of fact and supporting
exhibitsand are accepted as true, with noted exaegpt for the purposes of the

instant motion.
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Washington State Department of Ecology (“Department”) hired Plaintiff as a
Chemist 3 in February 2008. ECF No. 25 at 1. Einar (“Ron”) Skinnarland
(“Skinnarland”), Waste Treatment Section Manageson the hiring committee
and becam®laintiff's direct supervisor.ld. at 1, 3.

After Dr. Okembgo’s probation period had ended, three of Dr. Okembgo’s
co-workers,N.S., T.W, andA.C., alleged that Dr. Okembgo had engaged in
inappropriate touching and/or conversation with tfdeCF No. 25 at 2;

Skinnarland Declaration at 3. As a result, on June 11, 2009, Skinnedaratted

his supervisor, and Human Resources investigated the allegations. ECF No. 2%

10-11; Skinnarland Declaration at 3; Declaration of Polly Zehm at 2; Déclara
of Wendy Holton at 2. The investigation focused on alleged violations of
Department sexual harassment and use of state resources policies. Holton
Declaration at 2. During the investigati@h people were interviewednd

“captures” of Dr. Okembgo’s computer andermtet use were examined.

® Dr. Okembgostates that Skinnarland did not want to hire him, preferring a

family friend, Dr. Eberleir—a claim that Defendant disput&eeECF No. 45 at 2.

* The Court considers the details of these and future allegations of inappropriate

behavior in greater detail below.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 3
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On December 7, 2009, Polly Zehm, Deputy Director of the Department,
Dr. Okembgo a predisciplinary notice indicating that the Department was
considering taking disciplinary action against him and citing allegations of
inappropriate touching and conversations with female employees and inapprop
use of state resources. ECF No. 25 at 12; Zehm Declaration at 2. After a meeti
with Dr. Okembgo and Department and Union representatives, Zehinbr.
Okembgo a notice suspending him without pay from March 9, 2010, through
March 29, 2010

Dr. Okembgo’s supervisor Skinnarland met with Dr. Okembgo before anc
after his suspensigpmemorializing each of thedliscussios in writing in
memoranda entitled “Work Expectatis” ECF No. 25 al3. Theresulting
memorandandicate that Dr. Okembgo was prohibited from using work time to
promote, sell, or distribute his book on marriage, and from using work time to
counsel ceworkers or offer to pray with thend.

After Dr. Okembgo’s suspension and meetings with Skinnarland, the
Department hire®.N, whobecameseated in a cubicle close to Dr. Okembgo.

ECF No. 25 at 14S.N.Declaration at 2S.N.also reported a series of

> Defendant states that although the collective bargaining agreement allowed Dr.

Okembgo to grieve the decision, he did not file a grievance. ECF No. 25 at 13

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 4
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uncomfortablanteractions with Dr. Okemlaog which were reported to Human
Resources. ECF No. 25 at-18.

After receiving report of the new allegations against Dr. Okembgo, Human
Resources begamother investigation focusing on the alleged violations of the
Department sexual harassment polidyt more expansive, to include an inquiry
into whether Dr. Okembgo distributed his book on marriage and made offers of
counseling and prayedd. at 19. On March 22, 2011, Dr. Okembgo wast
another pralisciplinary notice informing him that the Depagnt was considering
disciplinary actiorwhich includedallegations of inappropriate behavior of a sexual
nature toward a female -s@orker and failure to follow a supervisor’s directive.
at 20. Dr. Okembgo and Department and Union representatives attended his pre
disciplinary meeting on April 1, 2011. On April 15, 2011, Human Resources sent
Dr. Okembgo a notice of dismissal informing him that he was terminated from
employment effective that day. ECF No. 25 at 20.

A. The Sexual Harassment Allegations

Dr. Okembgo disputes many of his fourworkers’substantive allegations;
however, he does not appear to disphéefacithat they made the allegations to
the DepartmenEach ceworker’s allegations are as follows:

I

11
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1. N.S8

According to the FaefEinding Inquiry Form summary resulting from Humar
Resources’ investigatiolN.S.’sallegations against Dr. Okembgwluded the
following:

Unwanted hugging

Bringing her Bible verses

Coming intoN.S’s cubicle and standing very close to her

Patting her on the shoulder sliding his hand down to just above her
elbow, and pinching heran action repeated three tisne

ECF No. 291, Exhibit D.
2. T.W.
According to the FaeEinding Inquiry Form summary resulting from Humar

Resources’ investigatioi,W." allegations gainst Dr. Okembgo included the

following:

e Unwanted back rubs in her cubiel@a “couple”
e “Forced” hugging, in which Dr. Okembgo would grab her elbows an
pull her to him for a hug-an estimated ten occasions
e “Pulling” her into a conference room to pray after she told him aboy
a miscarriage
ECF No. 30, Exhibit E.
3. AC.

According to the FaeEinding Inquiry Form summary resulting from Humar

Resources’ investigatiom.C.’s allegations against Dr. Okembgo included the

® The Court uses initials here to protect the privacy of the women involved.
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following:

e Commentingon A.C.’s coat, which was hanging outside her cubicle.
When she statetthat it had stains from her young child’s food, he sai

that some stains have value, mentioning “Monica Lewinsky,” and he

“blue dress.”
e After lunch with Mr. Okembgo, he told.C. “Tell your husband not
to worry. lwon't take you away from him.

ECF No. 28, Exhibit C.
4. S.N.
According to the Faefinding Inquiry Form summary resulting from Humar

Resources’ investigaticemd her declaratiors.N's allegations against Dr.

Okembgo included the following:

e Giving S.N.his book on marriage, which includes discussion about
ovulation.

e Asking personal questions about female reproduction.

e Asking when her body temperature changed and stating that he co
sense when his wife’s temperature changed.

e Asking if she was “early in her cycle,” if she “knew how to tell,” and
if she had “a regular 28ay cycle.”

e Stating in a conversation about getting pregnant, “You have to hold
until you get a full deposit.”

e Standing close to her after she told him to clean his desk and statin
“what will be my reward for cleaning my desk?”

e Repeatedly whispering her name from his cubicle.

e Telling S.N.that she should try to get pregnant over the weekend.

e Telling her he would pray for her over the weekend and making a
gesture similar to holding a baby.

e Keeping a piece of cand.N.had given him in a heashaped box
and tellingS.N.that it was special to him and he was keeping it in hi
heart.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT #
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e Stating hat he could not look on the floor for a piece of ca8dy.
had dropped because people would think he was looking between
o ISel?;éesting tha®.N. bring her husband’s elastic exercise band to wo
because he could show her things her husband and she could do
together with it.
Declaraton of S.N, ECF No. 27; ECF Nos. 2¥ and 272, ExhibitsA andB.
B. Other Allegations
The Department also claims that Dr. Okembgo misused state resources
using his email for personal emails and viewing large nundsersnwork-related
internet sitesThough Plaintiff disputeat least some dhese allegations, Human
Resources ConsultaWWendy Holton declared that a “capture” of Plaintiff’'s
computer and internet use indicated that between April 28, 2009, and June 1, ?
Dr. Okembgo had accessed 1,416-mank-related websites. Holton Declaration,
ECF No. 33. She also stated that between February 15, 2009 and July 1, 2009
had sent or received 155 namrk-related emails, 44 of which appeared to be
related to Dr. Okembgo’s neprofit organizationld.
Skinnarland also claims that Dr. Okembgo appeared to be spending time
the Washington State University library (a place where employees sometanes

for legitimate reasons) to work with students on his nonprofioration during

work hours. ECF No.234, Exhibit M. Skinnarland reported seeing Dr. Okembgo

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT &
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come in late from lunch, take personal calls, and leave meetings to take persor
calls.ld.
C. The Work Expectations Memoranda
The Work Expectations memorangl@vide,inter alia, the following
supervsorydirectives:
4) You are not to use your work time for any neork activity, including:

e Promoting and soliciting contributions of money, time or other
donations for your noprofit organization or other nework related
activities that you are inveéd in

e Promoting, selling and/or distributing your book on marriage

e Promoting religious opinions, providing religious information,
counseling, offers to pray

5) You are not to use your assigned state computer, work phone, copy

machine, fax machine or any other state equipment for anyodarelated

activity.
ECF No. 325, Exhibit N. The other Work Expectation memoranchas
substantially the sanm@ovisions ECF No. 326, Exhibit O.

D. Procedural Background

Through his union, Dr. Okembgo filed a grievance challenging his
dischargeECF No. 25at 21. An arbitration hearing was held on that issue and tc
determine whether the Department violated the collective bargaining agreemer
when it provided documents ortly the union and not to Dr. Okembdd. The

arbitrator determined that the Department and the Union agreed to a variance

collective bargaining agreement where in the Department only provided docum

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 9
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to the union and not to Dr. Okembdd. Thearbitrator also determined that the
Department had just cause to dismiss Dr. Okemlog@r. Okembgo maintains
that the Department failed to follow its own internal policies or the collective
bargaining agreement with the Union.

On September 10, 2012, Dr. Okembgo filed the action now before the Cg
alleging that the Department engaged in unlawful employment practices in
violation of Title VII of the Civil Rights Act by

subjecting [him] to disparate terms and conditions of employment

(allegations of sexual harassment, failing to follow due process during the

disciplinary hearing, issued management directive that violated my freedg
of speech rights; and supporting Ronald Skinnarland’s, Section Manager
efforts of intimidation, hostile work environmenmirote that | was predatory
toward women, undermining my standing at workplace), and by wrongly
terminating my employment on the basis of Bigick/African/Nigerian/
Christian, racenational origin and religion.
ECF No. 1.
DISCUSSION
A. Legal Standard
Summary judgment may be granted to a moving party who demonstrateg
“that there is no genuine dispute as to any material fact and that the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving pa

bears the initial burdeof demonstrating the absence of any genuine issues of

material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden the
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shifts to the nommoving party to identify specific genuine issues of material fact
which must be decided by a jurffee Anderson v. Liberty Lobby, In€77 U.S.

242, 256 (1986). “The mere existence of a scintilla of evidence in support of th
plaintiff’s position will be insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff.Id. at 252.

For purposes of summary judgment, a fact is “material” if it might affect th
outcome of the suit under the governing ldd. at 248. A dispute concerning any
such fact is “genuine” only where the evidence is such that a reasonable jury c
find in favor of the normoving party.Id. In rulingupon a summary judgment
motion, a court must construe the facts, as well aatadinal inferences therefrom,
in the light most favorable to the nemoving party. Scott v. Harris 550 U.S. 372,
378 (2007). Only evidence which would be admissible at trial may be consider
Orr v. Bank of America, NT & SR&85 F.3d 764 (9th Cir. 2@).

B. Plaintiff's Discrimination Claims

Plaintiff contends that he was discharged from his position as chemist
because of his race, national origin, and religion. Defendant argues that Painti
claimfails because héoes noestablish a prima facie @sf discrimination; the
Department of Ecology had a legitimate, fahacriminatory reason for terminating
Plaintiff; and Plaintiff fails to show that the Department’s proffered legitimate,

nontdiscriminatory reasons were merely pretext for discriminatuoiives.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT #1
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Section 703(a)(1) of Title VII of the Civil Rights Act of 1964 provides in
relevant part:

It shall be an unlawful employment practice for an emplayé¢o discharge

any individual, or otherwise to discriminate against any individual with

respetto his compensation, terms, conditions, or privileges of employme

becausef such individual's race, color, religion...or national origin....
42 U.S.C. 8§ 2000€(a).Title VII claims areanalyzed under the burdshifting
analysis set forth iMcDonnellDouglas Corp. v. Greed11 U.S. 792, 8021973).
See Surrell v. Cal. Water Serv. Cal8 F.3d 1097, 1105 (9th C008) Under
theMcDonnell Dougladurdenshifting analysis, a plaintiff must first establish a
prima facie discrimination cas€huang vUniv. of Cal. Davis225 F.3d 1115,
1123 (9th Cir2000). If the plaintiff establishes a prima facie case, the burden of
production, but not persuasion, then shifts to the defendant to articulate some
legitimate, nondiscriminatory reason for the challenged adtioat 1124. If the
employer does so, then the plaintiff must show that the employer's proffered re
Is merely pretext for a discriminatory motikdamas v. Butte Cmty. Coll. Dist.,
238 F.3d 1123, 1126 (9th CR2001).

The Court notes that Plaintiff does not app&aallegethat the Department
failed to accommodate his religious beliefs in violation of 8 701(Jitkd VII. To

establish a prima facie cased$crimination under that theqrihe plaintiff must

prove the followingl) he hada bona fide religious belief, the practice of which

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT %2
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conflicts with an employment dut) he informed his employer of the belief and
conflict; and3) the employer discharged him because of his inability to fulfill the
job requirementPeterson v. HewletPackard Co.358 F.3d 599, 606 (9th Cir.
2004);Berry v. Department of Social Servicdd/ F.3d 642, 655 (9th Ci2006).
Here, there is no suggestion that Plaintiff's behavior stemmed from a bona fide
religious belief, that he informed his employer of this belief, or that he was
discharged because he was unable to fulfil the job requirement. Accordingly, th
Court analyzes|Rintiff's claims as disparate treatment claims under Title VII.

1. Whether Plaintiff Established aPrima Facie Casefor Discrimination

To makea prima facie cas®r discrimination under Title V|IPlaintiff must
offer evidence that'give[s] rise to an inference of unlawful discriminatiosither
through the framework set forth MicDonnell Douglas Corp. v. Greem with
direct or circumstantial evidence of discriminatory intexfasquez v. Cnty. of Los
Angeles 349 F.3d 634, 640 (9th Cir. 200@uotingCordova v. State Farm Ins.
Companies]124 F.3d 1145, 1148 (9th Cir. 1997)). In the absence of direct
evidence, undaheMcDonnell Douglagramework Dr. Okembgdhas the burden
of showing that (1) he is a member of a protected class; (2) he was qualified fo
position; (3) he experienced an adverse employment action; and (4) similarly
situated individuals outside his protected class were treated more favorably, or

other circumstances surrounding the adverse employment action give rise to a
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inference of discriminatiorReterson v. HewlefPackard Co.358 F.3d 599, 603
(9th Cir. 2004) (citingChuang v. University of Cal. Davis Bd. of T&225 F.3d
1115,1123(9th Cir. 2000) Lyons v. England307 F.3d 1092, 11124 (9th Cir.
2002) This showings minimal and need not even rise to the level of a
preponderance of the evident@allis v. J.R. Simplot Ca26 F.3d 885, 889 (9th
Cir. 1994).But it must be more than “purely conclusory allegations of alleged
discrimination, with no concrete, relevant particulaPeterson358 F.3d at 603
(quotingForsberg v. Pac. Northwest Bell Tel. C840 F.2d 1409, 1419 (9th Cir.
1988)).

A plaintiff can also establish a prima facie case of disparate treatment
without satisfying thévicDonnell Douglagest ifhe provides evidence suggesting
that the “employment decision was based on a discriminatory criterion illegal
under the [Civil RightsAct.”” Cordova 124 F.3d at 11489 (quoting
International Brotherhood of Teamsters v. United Stat8%,U.S. 324, 358
(1977) (finding in lawsuit by a Mexicamerican job candidate evidence of
discriminatory animus where hiring manager referrechtwtgerHispanic
employee as a “dumb Mexican” and declared that he was hired because he we
minority). Such derogatory comments can create an inference of discriminatory
motive.ld. SeealsoWarren v. City of Carlsbad8 F.3d 439, 443 (9th Cit995)

(fire chief's derogatory comments about Hispanics create inference of

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 4
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discriminatory motive)Lindahl v. Air France930 F.2d 1434, 1439 (9th Cir.
1991) (supervisor's remarks indicating sexual stereotyping create inference of
discriminatory motive)andChuarg v. University of California Davis, Bd. of
Trustees225 F.3d 1115, 1128 (finding direct evidence of discriminatory motive
where state university official stated that “two Chinks” in the pharmacology
department were “more than enough” and the dean laughiedponse).

Here, Plaintiff appears to allege direct discriminatory animus. First, he
indicates that Mr. Skinnarland and Ms. Singleton requested his dismissal base
Plaintiff's religious beliefsSeeECF No. 45 at 59 (“Both Mr. Skinnarland and his
‘work wife’ Ms. Singleton cleared [sic] requested for dismissal of the plaintiff
based on the plaintiff's religious beliefs. As was outline[d] on discussion of
material facts paragraphs 76 and’ Their statements were very clear and need 1
further discgsion.”). Dr. Okembgo’s statement of facts includes these allegation

It is fact Mr. Skinnarland pushed his discriminatory agenda when he wrot

Ms. Polly Zehm an email (Exhibit 19) recommending dismissal of Dr.

Okembgo based on religion. In Mr. Skinnarland’s email of 3/24/2011, he
wrote:

" This appears to be a mistake. Paragraphs 76 and 77 of Plaintiff's statement ¢
facts excerpt a declaration of Kevin Leary, a Department of Energy Project
Manager for one of Dr. Okembgo’s projects. The excerpts concern Dr. Okembg

professional qualifications and work demea®CF No. 45 at 36.
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“I believe the recurrence of the inappropriate behavior for which
Asopuru has been previously disciplined in March 2010 tlaed
continued liability to Ecology that he poses if he is returned to our
work place is suffi@nt reason to justify his termination.

[Dr. Okembgo]

I. Continues to be a major liability for the state for
inappropriate behavior, both inside our office and in his
interactions with the Department of Ecology and its
contractors in his work as a regulatohis [] risk is
demonstrated by Asopuru’s behavior with S.N., which
started only a few months after he was suspended without
pay for his previous inappropriate behavior.

ii. [sic] Continues to promote his ngmofit andhis book
despite disciplinary actiomd repeated written direction not
to do so.

lii. Continues t@romote religious opinionand provide
unsolicited and unwelcome counseling to NWP staff and tq
people on the Hanford site who NWP regulates.

Mr. Skinnarland further send [sic] another email originated by Ms. Debor:
Singleton (Exhibit 20) on 3/28/2011 to Ms. Polly Zehm insisting that Dr.
Okembgo should be dismissed on the bases of his religious opinion as
follows:

“Asopuru sincerely believes that becaoséis religious beliefs, his
adviceis warranted and useful; regardless of whether it is requestec
not.

| do not believe that his continued employment will offer much
assistance to ma completing the tasks and assignments charged tq
him. His inability to meet deadlines and work witliteam are
evidence of the challenges that lay ahé#id continued
communication of his religious belied®d opinions to unsuspected
staff could proof [sic] to be detrimental to the retention of good
employees.”

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT %6
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Plaintiff's Statement of Facts, ECF N&b at 3335, paras. 745 (emphasis in
Plaintiff's quotation).

Though not a strong argument for discrimination, Plaintiff's dispute of the
facts, taken in the light most favorable to him, are sufficient to preclude summa
judgment on Plaintiff'§ailure to make a prima facie case.

Additionally, under thévicDonnell Douglascheme, the Court notes that
there is at least a dispute of material fact as to whether individuals outside o
Plaintiff’'s protected class were treated more favordbty example Dr. Okembgo
states that pink Po#t Note hearts were placed around his cubictastituting
sexual harassment which was never investigated by Defehtiaappearso
claim thatthealleged sexual harassment he rece{eitenced by the pink Bb
Its) went uninvestigated by Human Resources, whilman Resources
overnnvestigated the allegations against h8eeECF No. 45 at 54“(r.

Skinnarland took it upon himself to contact female employees coercing them tg
bring sexual harassment g&ionsagainst the plaintiff.”), and ECF No. 45 at 57
(“The Plaintiff brought the attention of Management and the Union to the fact th
there was unwelcome posting of pink hearts in plaintiff's cubicle.... This was
particularly a harassment since the person who posted them did not identify

himself/herself. Management did not carry out any investigation.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT %7
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Plaintiff also argues that the Department’s hiring of Dr. Elis Eberlein is
eviderce of disparate treatmenthd@ Court disagrees. Plaintiff sets forth in his
responsive statement of facts that, at the time Plaintiff was hired, Mr. Skinnarla
had wanted to hire another candidate, Dr. Eberlein. Plaintiff states that “Mr.
Skinnarland created a Chemist 3 position for Dr. Eberlein, a Microbiologist. He
was hired for that position.” ECF No. 45 at 2. Plaintiff provides no evidence or
supporting declaration for this statement, which appears in his response to
Defendant’s motion for summary judgment. In reply, Defendant points out that
Department of Ecology hired Dr. Eberlein as a permanent chemist on July 1, 2{
ECF No. 54 at 4, citing Skinnarland Declaration at 220Dr. Eberlein’s hiring
therefore took place more than nine months before Plaintiff's discharge. Thus,
there is no indication that Dr. Okembgo was terminated so that Dr. Eberlein co
have his job, or that Dr. Eberlein was treated differently than Dr. Okembgo with
respect to hiring decisions.

Proceeding under the facts viewed in a light most favorable to Plaintiff, th
Court assumes that Plaintiff©ianade out his prima facie case of discrimination.
Accordingly,the Court next considers whether the Defendant established
nondiscriminatory reasons for discharging Dr. Okembgo.

I

I
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2. Whether Defendant Established Nondiscriminatory Reasons fahe
Challenged Action

If the plaintiff establishes a prima facie case, the burden of production, b
not persuasion, then shifts to the defendant to articulate some legitimate,
nondiscriminatory reason for the challenged act@mang,225 F.3d at 1124.
Herg through the introduction of admissible evidence Qkpartment can
articulate legitimate, nediscriminatory reasons for having discharged Dr.
Okembgo In fact, the record is rife with compelling, rdiscriminatory reasons
for discharging Plaintiffpaticularly the repeated allegations of sexual harassme
by Dr. Okembgo. Defendant also cites Dr. Okembgo’s alleged misuse of state
resources.

a. Allegations of Sexual Harassment

TheDepartment’s sexual harassmepnoticy makes clear that the Department

“Does Not Tolerate Any Kind of Sexual Harassment in the Workplace.” Dep’t o
Ecology, Chapter 1: Executive Policy and Procedure, ECF N8, BRhibit S.
Furthermore, this prohibition extends to all employees, not just\@apes:

All Ecology employees must foster and maintain a work environment freg
from any kind of sexual harassment and inappropriate behavior of a sexu

nature. Any employee who is found to be in violation of this policy may be

subject to disciplinary @on, up to and including dismissal.

Id. The policy defines “inappropriate behavior of a sexual nature” as including
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“written, graphic or verbal communication, including demeaning or offensive
comments, gossip, epithets, suggestions, jokes, slurs, ativeegtereotyping
based on gender”; and “physical behavior such as unwelcome touching, standi
too close, cornering, leaning over, or repeated brushing against a person’s bodg
Id.

The undisputed evidence shows that the Department received multiple
complaints about Dr. Okembgo’s behavior in violation of the sexual harassmen
policy. Dr. Okembgo was reported for repeated instances of physical invasions
his female ceworkers’ space. For example, two-workers reported “unwelcome
touching,” including unwanted hugs and back ri@eeDeclaration ofT.W., ECF
No. 30; Declaration oiN.S, ECF No. 29T.W. reported that Dr. Okembgo pinched
the back of her arm three tim@sW. Declaration, ECF No. 30. Three women
reported that he would stand close to them in their cubicles. Dr. Okembgo was
reported for inappropriate statements that made his femaledaers
uncomfortable. For examplA,C. reported his statements likening the food stains
on her coat to the infamous stains on Monica Lewinsky’s blusesdaad telling
her to tell her husband not to worry because he would not “take [her] away fron
him.” A.C. Declaration, ECF No. 28 at 3.N.reported his repeated comments
about her fertility and possible pregnancy, including asklmgut her “cycle,”

telling her to “hold on until you get a full deposit,” and telling her she should try
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get pregnant over the weekei®&N. Declaration, ECF No. 27. These occurrences
and statements fall squarely into “inappropriate behavior of a sexual nature”
prohibited under the sexual harassment policy, including “verbal
communication... offensive comments, ... suggestions” and “physicalioeha
such as unwelcome touching, standing too close, cornering, leaning over, or
repeated brushing against a person’s bo@lgere is no suggestion that such a
prohibition on sexual harassment violates Mr. Okembgo’s rights; in fact,
discrimination based osex, as can be evidenced by serious sexual harassment
one of the types of discrimination against which Title VII protesée Meritor

Sav. Bank, FSB v. Vinso#77 U.S. 57, 667 (1986).

Plaintiff makes mostly conclusory denials that these events occurred. But

what is undisputed is that theseworkers made the reports in question. Thus,
their reports give the Department ample cause to discharge Plaintiff, regardles

Dr. Okembgo’s dispute of the reports’ accuraég. Skinnarland stated, in a line

cited by Plaintiff, “the continued liability to Ecology that he poses if he is returnée

to our work place is sufficient reason to justify his termination.” ECF No. 45 at J
b. Allegations of Misuse of State Resources
Under the Department’s policthe private use of state resources is “Strictly
Prohibited” in certain circumstances, including “[a] use for the purpose of

supporting, promoting, or soliciting for an outside organization or grougsinle
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provided for by law or authorized by an agency head or designee,” or
“[clommercial uses such as advertising or selling.” Dep’t of Ecology, Chapter 1
Executive Policy and Procedure, ECF NeZBZEXxhibit R. These activities are not
subject to the Departemt’'sde minimusise exception to the general prohibition or
private use of state resourc&ee id.

Plaintiff contendghatthe 44 emailsbouthis nonprofitorganizatiorshould
fall into the policy’s exception for nonprofit work. ECF No. 428t That
exception states that “employees may participate in-farsihg activities in a
stateowned or leased facility subject to the following conditions,” including that
“the activity is authorized by the Director.” ECF No-33Exhibit R. There is no
suggestion that Plaintiff had authorization from the Department in anyonese
stak resources for work on his nonprofit organization. Thus, their inclusion as ¢
of the reasons the Department cited for terminating Mr. Okembgo appears
legitimate.

Plantiff disputes much of Human Resources’ findings with respect to the
Department’s claims that he misused state resources. For example, Plaintiff
disputes that he visited 2,270 websites within 47 days, as Defendant alleges, &
that all of the nofwork related sites were in fact not related to work. ECF No. 45
at 27#28. But this alone does not defeat summary judgment on this issue. He

acknowledges sending laist some nework emails. These allegations compoun
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generally with the inappropriate behaviohis femalecoworkers Even viewed in
the light most favorable to Plaintiff, it is evident that he was discharged, not
because of his religious beliefs or race or national origin, but because he violat
the Department’s sexual harassment and misusetefrstources policies, and
because he did so repeatedly, after warnings and discipline. Defendants have
consequently rebutted the presumption arising from Plaintiff's prima facie case
and the burden returns to Plaintiff to show that his former employeftered
reasons for termination were merely pretext for an underlying discriminatory
motive.

3. Whether Employer’s Proffered Reasons Were Merely Pretext for

Discriminatory Motive

To prevailon hisemploymendiscrimination claim, Plaintiff must show that
Defendant’s proffered legitimate, nahscriminatory reasons for discharging him
were pretext for discriminatory animuBlaintiff makes severargumentshat the
Department’s proffered reasons for terminatiere pretexual.

First, he states thaséxual harassment allegations were used as a ploy to
discriminate against the Plaintiff. Mr. Skinnarland set the stage, was the drum
beater, and got what he wantetb dismiss the plaintiff since he had positioned
his family friend as his new chemist in I8sction.” ECF No. 45 at 5®laintiff

explains:
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The defendant policy-32 on sexual harassment was not followed in
investigating and dismissing the plaintiff from his appointment. The policy
against sexual harassment was clear on what sexual harassswgyosed

to be.Therewas no place in which it stated that management should snod
[sic] around asking whether employees felt comfortable around/about
another employeddoweverMr. Skinnarland took it upon himself to contact
female employees coercingeth to bring sexual harassment allegations
against the pilatiff.

ECF No. 45 at 54. This conclusory denial of the legitimacy of the claims and

further conclusory statement that Skinnarland “coerced” the women who allegg

his misconduct are insufficient tweategenuine issue of material fact as to pretext.

The evidence shows no indication of coercion or trumping up complaints again
Dr. OkembgoDr. Okembgo points to the fact that several of the women were
reluctan to report himSeeECF No. 45 at 39,ittnhg S.N. statement to
Skinnarland, Defendant’s Exhibit &Aor example, & states thafS.N.] was
pressured by Mr. Skinnarland to write a report and she reluctantly submitted ar
information letter sent to Mr. Skinnerland and the HIR."But S.Ns statement
does not speak to her reluctancather she stated that she felt it was “important” 1
make the Department of Ecology aware of these events.” ECF Ng.Exhibit A.
Plaintiff additionally makes a conclusory statement suggestingthias
report was coerced. ECF No. 45 at 55 (“Why {&8l.] coerced into writing a
report that she was unwilling to do?”). But he offers no evidence that she was i

fact coerced or unwilling to write the report, other than suggesting that fear of h
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superiors “might have been a possibilitid” However, such speculation is
insufficient to throwS.N!s entire report into dispute. He also mentions that after
S.N.told him that she did not want to talk about morning sickness, he did not
pursue the conversatiolal. But he fails to mention the other eight allegations of
inappropriate behavior listed in her rep@eeECF No. 271, Exhibit A.

Similarly, Dr. Okembgo cites another referenc@ 1@/.’s reluctance to
report him. Again, however, the interview notes cited do not indicate coercion @
even real reluctance to repddeeECF No. 45, Plaintiff's Exhibit 8 (“Initially,
[T.W.] did not want to be involved in a confrontation with management there ar
Asopuru, she was uncomfortable with the idea. Later on, aftércackd
incidences in the hall, she changed her mind and we meReluctance to be
involved with an official investigation cannot be equated to reluctance to make
report or coercionl.W. in fact “changed her mind” after additionabppropriate
incidents.

Dr. Okembgaadditionallycites a number of declarations of other
Department employees, stating that they had never had a problem with him or

noticed the alleged behavior. But the Court notes that evidence that Plaintiff dic

nothave problems witsomeco-workers is not evidence that Plaintiff did not have

problems with the cavorkers who made allegations of inappropriate behavior.
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Nor is it relevant that Dr. Okembgo is not the supervisor of the women
alleging the inappropriate behavior, as Dr. Okembgo ar@e=tCF No. 45 at 54
(“Taken individually,[N.S’s], [T.W.'s], and[S.N.'s] allegation of sexual
harassment does not stand the test of the plaintiff being their superior at work (
having authority to make any decisions in the work place. They, therefore, do n
have any basis of being afraid of telling the plaintiff that they were unctabfe
with him or around him.”). The behavior the women reported vidldie
Department’s sexual harassment policy, regardless of the relative status of the
individuals involved.

In short, Dr. Okembgo appears to have believed that Skinnarland had it ¢
for him, thatSkinnarlandvent around the office asking women if they had a
problem with Dr. Okembgo, and th@kinnarlandcoerced women into making
untrue statements abddt. Okembgo But there is simply no evidence for this
conclusion. Skinnarland made inquiries into Dr. Okembgo’s behavionfiolp
the allegations of harassing behavior; those inquiries necessarily involved aski
other women about their experiences with Dr. Okembgo.

Dr. Okembgalsostates that Skinnarland created a Chemist 3 position for
one of the three candidates who was interviewed at the same time as Dr. Oker
Dr. Eberlein. ECF No. 45 at 1. He contends that “Mr. Skinnarland had to hire D

Eberlein because he had laid out his plans to get Dr. Okembgo dismissed from
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working at Ecology.” ECF No. 45 at 2. He goes on to say “it was clearly eviden
that the position of a Chemist was not needed,” citing an email from Alisa

Huckaby as proof that Skinnarland intended to replace Dr. Okembgo with Dr.

Eberlein® However, the email in question simply notes that Dr. Okembgo’s “wor

deliverables” are those typically assigned to permit writers, and asking for

clarification and modification of the workscope associated with Dr. Okembgo, Dr.

Ebetein, andanother chemisECF No. 45 at 67, Exhibit 1. Accordingly, this
conclusory allegation is unsupported and insufficient to create a dispute of mat
fact for the purposes of summary judgment. Likewise, other statements regard
Skinnarland’s attempts to sow discord, ask women if they were being harassec
attack Dr. Okembgo’s book are unsupported by any reference to supporting
material, such as a declarati@eeECF No. 45 at 3.

There is simply no indication that the people who made thsidedo
dischargeDr. Okembo had any discriminatory motivation for doing so. To the

contrary, they were concerned abbut Okembgo’s repeated sexual harassment

® Defendant contends in its reply, to which Dr. Okembgo did not have an
opportunity to respond, that Dr. Eberlein was hired in July 2009, eight months
before any disciplinary action taken against Dr. Okembgo. ECF No. 54 at 4;

Skinnarland Declaration at 2.
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and, to a lesser degrdey,, Okembgo’s misuse of state resources and time for his
nonprofit work and promotion of his boelall activities which expressly violated
Department policy.

For the reasons stated, the Court finds that Defendant provided legitimat
and nondiscriminatory reasons for discharging Plaintiff, and Plaintiff failed to
show thathose reasons were pretext for discriminatory anisasordingly, the
Court grants Defendant’s motion for summary judgment on this issue.

C. Plaintiff's Allegations of First Amendment Violations
Plaintiff contends in his opposition to Defendant’s MotionSammary

Judgment that “it is a discrimination for the defendant to make rules that conflig

with the Constitutional rights of a citizen” under the First Amendment of the U.$.

Constitution. ECF No. 45 at 60. He further argues that the defendant enacted g
official policy that interfered with his right to freedom of religion, and appears ta
argue that restriction on sharing his book impinges on his freedom of sfgkech.
Plaintiff also citedJnited States. Means 627 F. Supp. 247 (D. South Dakota
1985) rev’d in United States. Means 858 F.2d 404 (8th Cir. 1988pr the
proposition that it is arbitrary and capricious when a policy denies freedom of
religion. Id. Plaintiff’'s complaint includes a request for relief from “Defendant’s
trumping of [his] protected speech in the work environment.” ECF No. 1 at 4.

Factual allegations in the complaint relating to speech consist of the following:
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[Skinnarland] trampled on my right to freedom of expression by forbidding

the sharing of my thoughts during normal conversations with colleagues

forbade giving my book to those who wanted to read it. He gave

management a directive that | should not use the word ‘pray’ when other

staffs [sic] were allowed to express their cultural values as they wished.
ECF No. 1 a8B.

1. Freedom of Speech

Based on Dr. Okembgofmo secomplaint and response to Defendant’s
motion for summary judgment, the precise grounds under which he claims Firs
Amendment protections are unclddowever,the Court construgso se
pleadings and responses liberally, and accordingly examines several possibiliti
One basis for protection is that Defendant’s memoranda were rules that infring
on his freedom of expression. Another is that he was discharged for exercising
First Amendment rightsThe Court considers each in turn.

a. Whether the Department’'s Work Expectations
Memoranda Violated Dr. Okembgo’s First Amendment
Rights

Defendant frames the alleged First Amendment violation as a restriction
speech, applying the “public concern” test to measure whether the Department
a state agency, could impose certain restrictions on Dr. Okembgo.

Government employeao not relinquish all First Amendment rights

otherwise enjoyed by citizens just by reasothefr employmentConnickv.
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Myers 461 U.S. 138, 14£1983) But“a governmental employer may impose
certain restraints on the speech of its employees, restraints that would be
unconstitutional if applied to the general publiCity of San Diego, Cal. v. Rpe
543 U.S. 77, 8082 (2004) Whenanemployee speaks as a “citizen on matters of
public concern” rather than as an “employee upon matters oplrsbnal
interest,” the Court will apply a balancing te&d. at 83 (citingConnick v. Myers
461 U.S. 138, 143 (1983))Whether an employee's speech addresses a matter ¢
public concern must be determined by the content, form, and context of a givel
statement, as revealed by the whole re¢ddl.If the speech in question is a
matter of public concern, the Court appliesBickeringbalancing testwhich
evaluatesrestraints on a public employee's speech to baldheariterests of the
[employee], as a citizen, in commenting upon matters of public concern and thg
interest of the State, as an employer, in promoting the efficiency of the public
services it performs through its employ&etd. (quotingPickeringv. Board of
Education of Township High School District 205 Will Cnty., 881 U.S. 563, 568
(1968.

The January 27, 2010, Work Expectation memorandum’s provisions
pertaining to free speech provide:

4) You are not to use your work time for any amork activity including:

e Promoting and soliciting contributions of money, time or other

donations for younon-profit organization or other nework related
activities that you are involved in
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e Promoting, selling and/or distributing your book on marriage
e Promoting religious opinions, providing religious information,
counseling, offers to pray
5) You are not to use your assigned state computer, work phone, copy
machine, fax machine or any other state equipment for anyodarelated
activity.
ECF No. 325 at 2, Exhibit N. The April 7, 2010, memorandum contains the san
provisions. The memoranda, therefore hibbd three specific expressive acts
during work time: (1) promoting or soliciting for outside activities, including a
nonprofit organization; (2) promoting, selling or distributing a book; and (3)
promoting religion and religious beliefs and offering tayp
Defendant contends that Dr. Okembgo’s speech was not on a matter of
public concern becausepertained to a subject of personal interest. ECF No. 54

8-9. While this is a close questipRlaintiff's speech-promotion of the nonprofit

organizationhis book, and his religioduring work hours—constitutes a matter of

public concern, contrary to Defendant’s argument. “This circuit and other court$

have defined public concern speech broadly to include almyshatter other

than speech that relatesimbernal power struggles within the workplacé&uicker

v. State of Cal. Dep't of EQu@7 F.3d 1204, 1210 (9th Cir. 96); see alsdillette

v. Delmore886 F.2d 1194, 1197 (9th Cik989) (Speech that can fairly be
considered as relating to any matter of political, social, or other concern to the
community is constitutionally protected.”National Treasury Employees Union v,

United States990 F.2d 1271 (D.C.Cir. 1993ff'd in relevant part, rev'd in part
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on other grounds513 U.S. 454 (1995) (“The contrast, [between public concern
speech and nepublic concern speech], then was between issues of external
interest as opposed to ones of internal office management. Accordingly, we re:
the “public concern” criterion as referring not to the number tefr@sted listeners
or readers but to whether the expression relates to some issue of interest beyg
the employee's bureaucratic nicheHgre,under this broad standard and in the
light most favorable to Plaintiff, all three types of speaxjuably conern social
matters or matters possibly of concern to the community, not “internal power
struggles within the workplace.” Insofar as selling his book or asking for donatig
may be unprotected, the underlying speech about the cause the nonprofit
organizatim stands for, Plaintiff's religious beliefs, and the subject matter of the
book are arguably matters of public concern; at minimum, they are not matters
internal grievanced hus, taken in the light most favorable to Plairdifid under
the Ninth Circuit’s broad standarall three types ofpeech arprotected by the
First Amendment, anthe Court moves to the next question in the analytical
framework.

Even where a public employee's speech implicates a genuine matter of
public concern, a public empley may still be justified in firing the employee.
Nunez v. Davisl69 F.3d 1222, 1228 (9th Cir. 1999). In determining a public

employee's rights to free speech, courts must strike a balance “between the
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interests of the [employee], as a citizen, in commenting upon matters of public
concern and the interest of the State, as an employer, in promoting the efficien
the public services it performs through its employeBgkering 391 U.S. at 568
“When someone who is paid a salary so that [he] will contribute to an agency's
effective operation begins to do or say things that detract from the agency's
effective operation, the government employer must have some power to restra

[him].” Waters v. Churchill511 U.S. 661, 675 (1994Yhe employer's interest

outweighs the employee's interest in speaking on a matter of public concern if

employee's speech “impairs discipline by superiors or harmony amemngrkers,
has a detrimental impact on close working relationships for which personal loyz:
and confidence are necessary, or impedes the performance of the speaker's di

or interferes with the regular operation of the enterprilarikinv. McPherson

483 U.S5.378,388(1987).In balancing these interests, a court must consider “the

manner, time, and place of the employee's expresdohn.”

Here, the memorangaohibitthree types of speech during work hours.
First, the memoranda prohiliffromoting, selling and/or distributing your book or
marriagé—language suggestintgat the Department was restricting commercial
activities related to the bookefendant has a much greater interest in preventing
an employee from spending work time and state resources on selling a book th

the Plaintiff has in using those hours to sell the book, especially when there we
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no restrictions on him doing so outside of work hours. Furthermore, the
Department, as a state agency, has an interest in maintaining the appearance
independence from religion. Insofar as the book contained themes on Christiar
and marriageas the evidence suggedts Court notes that tHigepartment has a
strong interest in maintaimg the appearance of neutrality with respect to religion
With respect to the Department’s prohibition dgtrémoting and soliciting
contributions of money, time or other donations for your-panfit organizan or
other norwork related activities that you are involved’ithe Court likewise finds
that the Department’s interest in restricting these activities during work hours a
using work resources outweighs Plaintiff's interest. This is particularly Swei
context of the evidence that Dr. Okembgo had gone to the WSU library during
work hours to work with the students from his nonprofit organization, and that
was receiving notwork emails regarding the nonprofit organization at his work
email addressThe Department paid him to perform a public service as a chemis
not to work on personal projects, however worthwhile and impoitémte Dr.
Okembgo disputes the extent of his email use, he does not dispute that there n
have been some use, and he does not appear to dispute that he spent time on
nonprofit organization during work houws such, the Department’s interest in
restricting activities that impede the employee’s productivity weighs heavy in th

balance.
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With respect to the last type sibeech restricted under the memoranda,
“Promoting religious opinions, providing religious information, counseling, offer
to pray,”’the Court again finds that the Department’s interest in promoting
“harmony among cavorkers” and limiting impediments toH¢ performance of
the speaker's dutieand “the regular operation of the enterptiseitweigh the
Plaintiff's interest. This is especially so given the context of the restrictions; thig
particular restriction arose after aworker complained of beingotilled” into a
conference room to pray after a miscarriage, and another complained that Plai
had repeatedly offered to pray for her fertility. The prayers, proffered religious
information, and offers of counseling were intertwined with the topics of
conversation Dr. Okembgo’s amorkers found uncomfortable discussing with
him: pregnancy and fertility. Furthermore, since the restriction was only on this
activity during work, the Department may have been concerned about Dr.
Okembgo’s use of work public space, such as the conference room, for these
impromptu prayers. Again, the Department’s interest in maintaining neutrality
respect to religion is one moi&ctor weighing in its favor

Accordingly, the Court finds thalhe Department’s interest inaimtaining a
workplace that is free of sexual harassment, does not promote a particular relig

and which maintains some semblance of order and efficiency outweighs the
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Plaintiff's interest in selling his book, promoting his religious beliefs, or running
his nonprofit organization, while he is supposed to be working
a. Whether Dr. Okembgo Was Discharged in Retaliation for
Exercising Protected First Amendment Rights

In a closely related argument, Dr. Okembgo also may be claiming that he
was terminated for exercising his First Amendnregtits.

“When a government employee exercises his protected right of free
expression, the government cannot use the employment relationship as a mea
retaliate for that expressidnCoszalter v. City of Saler320 F.3d 968, 9734 (9th
Cir. 2003) In order to state a claim against a government employer for violation
the First Amendment, an employee must show (1) that he or she engaged in
protected speech; (2) that the employer took “adverse employment action”; ang
that his or her speech was a “substantial or motivating” factor for the adverse
employment actionCoszaltey 320 F.3d at 9734 (citing Bd. of County Comm'rs
v. Umbehr518 U.S. 668, 67§1996);Nunez147 F.3d at 8745; Hyland v.

Wonder 972 F.2d 1129113536 (9th Cir.1992);Allen v. Scribner812 F.2d 426,
430-36 (9th Cir.1987).

The first question is whether Dr. Okembgo engaged in protected speech.

be protected, as noted above, the speech must be on a matter of public concel

the employee'mterest in expressing herself on this matter must not be outweig}
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by any injury the speech could cause to “the interest of the State, as an emplo
in promoting the efficiency of the public services it performs through its
employees.”Waters 511 US.at 668(quotingConnick,461 U.Sat 142

Pickering 391 U.S.at568).

Plaintiff does not clearlindicatewhat speech might be protected. The
complaint states that Defendant had forbidden him from sharing his “thoughts”
during “normal conversations” with emorkers; from giving his book to people
who wanted to read it; and from using the word “pray.” ECF No. 1 at 3.
Presumably at least some of the speech implicated by the Work Expectations
Memoranda is included in this descriptiesnch agliscussions of religion, trying
to distribute his book, and solicitations for his nonprofit organization. However,
noted above, the Department’s interest in maintaining an efficient and harassm
free workplace outweigh whatever interest Plaintiff may have in carrying out thg

activities during work hour$Insofar as there might be other protected speech at

® For example, the Supreme Court has indicated that Title VII's prohibition on
discrimination in the “terms, conditions, or privileges of employmiectudes the
requirement that employers maintain a workplace where employees are free fr
harassment based upon a protected stdaesMeritor Sav. Bank, FSB v. Vinson,

477U.S.57, 6566 (1986).
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issue, the Court notes that it is ultimately immaterial because here, asetiscuss
the Title VII context, the undisputed evidermeerwhelminglypoints toward the
repeated sexual harassment complaints against Dr. Okembgo as the motivatin
factor in his terminatior-notretaliation for any form oprotected speech. His
female ceworkers made claims that he stood too close, made suggestive
comments, discussed pregnancy and fertility, hugged and touched them and
otherwise made them uncomfortable in violation of the Depent’s sexual
harassment policy. In fact, the most extensive of these complaints took place a
Dr. Okembgo was first investigated for and warned about violation of the sexug
harassment policy. Furthermore, an investigation revealed evidence that Dr.

Okembgo was using work time for his nonprofit organization.

Accordingly, Plaintiff's suggestion that he was terminated in retaliation forf

protected speech fails.
2. Freedom of Religion
The Court next turns to Plaintiff's allegations that the Departmeracted
an official policy that interfered with plaintiff's right to freedom of religion.” ECF
No. 45 at 60The Court first notes that this claim, raised in Plaintiff's responsive
memorandumis only obliquely referenced in the complaint, and Defendamalid

address it in its replyRlaintiff citesU.S. v. Means627 F. Supp. 247 (1985¢v'd
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in U.S. v. Means858 F.2d 404 (8th Cir. 1988), for the proposition that it is
arbitrary and capricious when a policy denies freedom of reli¢gion.

Plaintiff hasfailed to establish that his right freely to exercise his religion
was substantially burdened by the government’s action in this ¥&seon v. City
of Los Angeles27 F.3d 1385, 1393 (9th Cir. 1994) ([t]lo show a free exercise
violation, the religious@herent . . has the obligation to prove that a governmenti
[action] burdens the adherent's practice of his or her religion by pressuring him
her to commit an act forbidden by the religion or by preventing him or her from
engaging in conduct or haviragreligious experience which the faith mandates.
This interference must be more than an inconvenience; the burden must be
substantial and an interference with a tenet or belief that is central to religious
doctrine) (citation omitted).

Insofar as Plaintiff claims relief under the Administrative Procedure Act,
the Court notes that the Federal Administraivecedure Acyoverns federal
agencies. Washington State Agencies, like the Washington State Department (
Ecology, are governed by the Washington Administrative Procedure Act, codifi
at RCW 34.05. Having dismissed Plaintiff's federal discrimination and
constitutional claims above, the Court declines to exercise supplemental

jurisdiction over any possible pendent state law claims.
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Because the paes do not brief or discuss any possible additional
infringement of Dr. Okembgo’s right to free exercise of religion on other theorig
nor does Plaintiff make such claim in his Complaint, the Court will not further
consider such an argument here.

D. Plaintiff's Further Allegations that Defendant Failed to Follow its

Policies

Plaintiff again invokes the Administrative Procedure Act in his opposition
Defendant’s Motion for Summary Judgment when he claims that it is a violation
the APA when an agency fails to follow its own policy. ECF No. 45 af60.
noted above, th€ourtagain declines to exercise any supplemental jurisdiction
over posible pendent state law claims arising out of violatiofistate
administrative procedure rules.

E. Plaintiff’'s Motion for Summary Judgment

Plaintiff, appearingro se filed a motion for summary judgment (ECF No.
50) on January 17, 2014, 39 days after the deadline for dispositive motions
established in the Jury Trial Scheduling Order (ECF No. 22). Plaintiff hdgeabot
any motion to extend the deadline for dispositive motions or indicated any goog
cause for the delaypefendant objects to Plaintiff's motion as untimahyd notes
that it merely presents arguments made in Plaintiff's response to Defendant’s

motion for summary judgmenECF No. 68Regardless,drause the Court grants
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Defendant’s motion for summary judgment on all claims, Plaintffismely
motion is moot.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Defendant’s Motion for Summary Judgment (ECF No. 24) is
GRANTED.
2. Plaintiff's untimely Motion for Summaryudgment (ECF No. 50) is
DENIED as moot.

3. All other pending motions af@ENIED as moot.

4. All pending hearings and the jury trial ardCATED .

The District Court Executive is hdrg directed to enter this Ordgmovide
copies to counselnd Plaintiff at his address of record, enter judgment in favor o
Defendant Department of Ecology, aBHOSE the file.

DATED February24,2014.

il

THOMAS O. RICE
United States District Judge
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