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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
TIA GRIFFIN,
NO: 13-CV-004%~TOR
Plaintiff,
ORDERGRANTING DEFENDANT’S
V. MOTION FOR SUMMARY
JUDGMENT
BENEFICIAL IN HOME CARE,
INC.,
Defendant

Doc. 59

BEFORE THE COURT i®efendants Motion for Summary Judgment
(ECF No0.43). This matter was heard with omigumenbn November 13, 2013.
Tia Griffin appearegro seonher ownbehalf Markus W. Louvieappeared on
behalf of DefendantThe Court has reviewed the briefing and the record and file
herein and isfully informed.
BACKGROUND
Plaintiff, proceedig pro seandin forma pauperisalleges that her former

employer violated Title VII by discriminating against her on the basis of race in
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wake of an accident involving a minor child under Plaintiff's care. Plaintiff furth
alleges that her former employer “obstructed justice” by withholohfogmation
from Department of Healtmvestigatorsluring theensuing investigation.

Defendant has moved for summary judgment on all claims, arguing that
there are no genuine issues of material fact for tb@fendant alsassertghat it
Is immune fromliability on all claims arising from its statementsngestigators
pursuant tdVashington’s child abuse reporting statute, RCW 26.44.060, and
Washington’'s AntiSLAPP statute, RCW 4.24.510. For the reasossudsed
below, the Court concludes that Defendant is entitled to summary judgment.

FACTS

At all times relevant to this lawsuit, Plaintiff Tia Griffin (“Plaintiff’) was a
nursing assistant registered with the Washington Department of Hd@h(}.
Plairtiff, who is AfricanAmerican,was hired by Defendant Beneficial In Home
Care, Inc. (“Defendant”) in June 2011 aNwrsing Assistant.This was an awvill
employment relationshipOne of Plaintiff'smainresponsibilitiesn herroleas a
Nursing Assistalwas to provide patime “respite care” for a minor child with
autism named S.DGenerally this entailed caring for S.D. for approximately thre
to four hours per day while S.D.’s parents attended to errands or other matters

S.D. was injured while under Plaintiff's care on October 22, 2®14aintiff

asserts that she left S.D. alone in the bathroom for approximately ten seconds
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preparing to give the child a batferiffin Dep., ECF No. 46, at Tr. 61.Plaintiff

left the bath water runningn a lukewarm temperature. Griffin Dep., ECF No. 46
1, at Tr. 61.When Plaintiff returned, she discovered that S.D. had entered the
bathtub. Griffin Dep., ECF No. 48, at Tr. 61. A few minutes later, S.D. began t
wince and makeaoises. Griffin Dep., ECF No. 48 at Tr. 61. Plaintiff put her
hand in the bathwater and discovered that it was extremely hot. Griffin Dep., B
No. 461, at Tr. 61. She also observed that the bathtub’s temperature control d
had been turned to tiettest setting. Griffin Dep., ECF No.46at Tr. 62.
Plaintiff immediately turned off the water and removed S.D. from the bathtub.
Griffin Dep., ECF No. 46L, at Tr. 62. The nature and extent of S.D.’s injuries is
not clear from the existing recordt appears, however, that S\Was severely
burned and required extensiveedicalcareat Sacred Heart Medical Center in
Spokane and Harborview Medical Center in SeatleeECF No. 53 at 10305.

At some point after the accident, S.D.’s parents contacted Defendant ang
alleged that Plaintithad beemegligent in caring for S.Cand that S.D. had been
injured as a result. Pursuant to its mandatory reporting obligation, Defendant
reported the incident to the DOH. Defendant also placed Plaintiff perssion
pending an official investigation in accordance with company politye matter

was subsequently investigated by the DOH, the Spokane Police Department a
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the Seattle Police Department. While the precise outcome of these investigatig
Is unclea, it appears that Plaintiff was cleared of any deliberate wrongdoing.

While theabove investigations wepending, Defendant terminated
Plaintiff’'s employment pursuant the following company policy:

If you have not officially given your notice to thgencybut have

not worked any shiftsin a 30 day period, for reasons of; L&l,

doctors’ orders, personal, or any other reasons your personnel file will

be closed and you will be terminated as an employee.

If you wish to reinstate your employment witlerieficial InHome

Care, you may reapply. You will not be promised a rehire. You will

be considered as any other applicant.
ECF No. 452 (emphasis in original)Plaintiff did not apply to be reinstated after
she was cleared of wrongdoing. This laws$oilibwed.

DISCUSSION

Summary judgment may be granted to a moving party who demonstrateg
“that there is no genuine dispute as to any material fact and that the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving pa
beas the initial burden of demonstrating the absence of any genuine issues of
material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden thg
shifts to the normoving party to identify specific genuine issues of material fact

which must be decided by a jurfiee Anderson v. Liberty Lobby, €77 U.S.

242, 256 (1986). “The mere existence of a scintilla of evidence in support of th
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plaintiff’'s position will be insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff.ld. at 252.

For purposes of summary judgment, a fact is “material” if it might affect tl
outcome of the suit under the governing ldd. at 248. A dispute concerning any
such fact is “genuine” only where the evidence is such that a reasonable jury c

find in favor of the normoving party.Id. In ruling upon a summary judgment

ould

motion, a court must construe the facts, as well as all rational inferences therefrom,

in the light most favorable to the nomoving party. Scott v. Hrris, 550 U.S. 372,
378 (2007). Only evidence which would be admissible at trial may be consider
Orr v. Bank of America, NT & SR&85 F.3d 764 (9th Cir. 2002).
A. Title VII Race Discrimination Claims

Title VII prohibits both intentional discrimination on the basis of race
(“disparate treatméit and practices that, while not intentionally discriminatory,
have a disproportionately adveedtect (“disparate impaci’on racialminorities
Ricci v. DeStefan®57 U.S. 557, 577 (2009). In support of her Title VII claims,
Plaintiff alleges thaDefendantreated her less favorably than a white emplpyee
Courtney Williamswho had also been suspended and terminated under similar
circumstancesSpecifically,Plaintiff allegesthat Defendain(1) assistedVis.
Williams in applying for unemployment benefitshile sheserved hesuspension;

and(2) eventuallyreinstatedMs. Williams’ employmentvithout requiring her to
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formally reapply ECF No. 50 at 16; ECF No. 51 at 4; ECF No. 53 a120

These allegations implicate a disparate treatment (as opposed to disparate imf

theory of liability.
To state a prima facie disparate treatnodgim under Title V1) a gaintiff

must show thatl() she belonged to a protected cléasacialminority); (2) she

was qualified for brjob; (3) she was subjected to an adverse employment actior

and (4) similarly situated employees not er protected class received more
favorable treatmentMoran v. Selig447 F.3d 748, 75@®th Cir.2009. If the
plaintiff successfullyestablishea prima facie case, the burden shiftthi®

employer to articulata legitimate, nosdiscriminatory reason fats adverse

employment actionHawn v. ExecJet Mgmt., In¢.615 F.3d 1151, 1155 (9th Cir.

2010). This is a burden of productiather than a burden of persuasida. If
the employeatrticulates such a reasorheburden shifts back tthe plaintiffto
demonstrate thaheemployer'sproffered reason was a mere pretextioilawful
discrimination. Id. Theultimate burden of proving intentional discrimination
remains at all times witthe gaintiff. Texas Dep’t of Cmty. Affairs v. Burdir&s0

U.S. 248, 253 (1981).

The first three elements of Plaintiff’'s prima facie case are not in dispote.

purpose®f the instant motion, the only contested issue is whether a similarly

situated employee receivebre favorable treatmetttan Plaintiff. Moran, 447

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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F.3d at 573.Havingthoroughlyreviewed the record, the Court concludes that
Defendant is entitled to judgment as a matter of law on this issue. As a threshg
matter,Plaintiff has failed to establish that that Ms. Williams was a “similarly
situated” employee. As the Ninth Circuit explained/ioran, aplaintiff alleging
disparate treatment must demonstrate that the employeall@gedlyreceived

more favorable treatment was similarly situated “in all material respddisran,
447 F.3d at 755.

That standard has not been satisfied for two reasons. First, Plaagiff
suspended under much more serious circumstangbsreasMs. Williamswas
accused of stealing a client's medicatisegECF No. 53 at Exhibit 1Z2Plaintiff
was accused of abusing and/or causing serious injurgesinor child Although
both women were ultimately cleared of wrongdoing, they were not “similarly
situated” while they served their suspensioise Vasquez v. Cnty. of Los Angele
349 F.3d 634, 641 (9th Cir. 2003) (employee not similarly situatelitsparate
treatment @intiff where employe&did not engage in problematic conduct of
comparable seriousnéss

Second, there is no evidence that Plaintiff emoliedfor unemployment or
spoke to Defendant about beirggnstated As a result, Plaintifivasneverin a
position to receive-or be denied-thesametreatment that Ms. Williams allegedly

received.With regard to the unemployment issue, the record simply reflects the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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Ms. Williams received unemployment benefitsile Plaintiff did not. Plaintiff
would apparently have a jury infer that Defendant was somehow responsible fg
this circumstance, but the evidence to support such an inference is lacking.
Moreover, assuming that Defendant was somehow responsible for Praontiff
receiving unemployment benefitts actions likely do not qualify as an “adverse
employment action” for purposes of the third element of Plaintiff's prima facie
case.SeeRiley v. Tulsa Cnty. Juvenile Bureau ex rel. Tulsa Cnty. Bd. of Comm
421 F. App’x781, 785 (10th Cir. 2010) (holding that supervisor’s interference w
employee’s claim for unemployment benefits was not an adverse employment
action for purposes of a Title VII disparate treatment classgalsoMcDonald
Cuba v. Santa Fe Protective ISs, Inc, 644 F.3d 1096, 1102 (10th C2011)
(holding that‘an application for unemployment benefits, without more” does not
amount tgprotected activity under Title VII).

As for the reinstatement issue, Plaintiff concedesNsatWilliams was
rehiredafter she had “conversation” with a member of Defendant’'s human
resources departmenthereis noevidence that Plaintiff ever had a similar
conversation or otherwismntacted Defendant about the possibility of being
reinstated. Plaintiffvague andelfserving assertion that Defendant “did not
return her calls” in July 2018 insufficient to create a genuine issue of material

fact. See Villiarimo v. Aloha Island Air, Inc281 F.3d 1054, 1061 (9th C2002)

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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(noting that courts routinelyréfuse[]to find a genuine issue where the only
evidence presented is uncorroborated andsselfing testimont). Thus the
Court concludes that Plaintiff was not similarly situated to Ms. Williamsll
material respects.Moran, 447 F.3d at 755.

In a similar vein, there imsufficient evidence to support a finding tihés.
Williams was treated “more favorablyhan Plaintiff. The crux of Plaintiff's
argument is thatnemployment anohformal reinstatement were “never introducec
as options’'to her. ECF Na 50 at 16. This argument misses the mark, as there i
no evidence that Defendant affirmatively “introduced” these options to Ms.
Williams. Once againit is undisputedhatMs. Williams was ranstatedaftershe
hada “conversation” witha member oDefendant’s human resources department
ECF No. 50 at 16; ECF No. 53 at 12. There is no evidence that Defendant, raf
than Ms. Williams, initiated this conversatiomhe samas true with respect to the
unemployment issue; there is no evidence Eredendanaffirmatively introduced
unemployment benefits as “an option” to Ms. Williams and declined to do the
same for Plaintiff For this additional reasptheCourt concludes that Plaintiff has
failed to establish a prima facie case of disparate tegdtm

At oral argument, Plaintiff asserted a second theodigpfarate treatment

that was not fully developed in her briefing: that Defendant discriminated again

her by withholding information about the full extent of S.D.’s disabilities and caf
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needswhich informatiorDefendantad previously provided to a white employee
named Kim Holbert.Taken to its logical conclusion, Plaintiff's theory would be
that the information was withheld from her so a terrible accident would ensue,

resulting in her suspension and eventual firing. In other words, this was all a g

conspiracy to ensure she would fail at her job and be fired. This theory fails for

lack of any proof. Tis theoryalso failsto state a prima facie case of disparate
treatment becaudeeferdant’salleged failurdo providerelevant information
about S.D. does not qualify as “adverse employment actidnFor purposes of a
Title VII disparate treatment claim, adverse employment actiannsaterial
change in the terms and conditions of a person’s employm€huang v. Univ. of
Calif. Davis, Bd. of Tr.225 F.3d 1115, 1126 (9th Cir. 200Mailing to disclose
the full extent of S.D.’s disabilities and care needs simply does not rise to this
level. Defendant ientitled to summary judgmeéonPlaintiff's Title VII claims.
B. Claims for Defamation, Libel, Slander, Obstruction of Justice,

Negligenceand Intentional Infliction of Emotional Distress

Plaintiff has asserted variety of state common laslaimsarising from the
DOH'’s investigatiorinto theincidentinvolving S.D. The essence of these claims
is that Defendandeliberately concealed several key facts from investigatbish
tended to mitigat@laintiff's culpabilityfor the accidentSeeECF No. 53 at 12

(“The Defendant’s [sic] would not admit that they had placed me in an unsafe,

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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hazardous environment that they knew about since 2010.”); ECF No. 57 at 11
(“[E]ven today, the Defendant’s [sic] continue to mislead investigators by not
acknowedging their blatant fraud and discrimination against me, Plaintiff, by
allowing me to be the face and scapegoat of blame after the fact of the inciden
order to hide their misconduct with all third and fourth parties involved in lookin
into this sitation.”); Griffin Dep., ECF No. 44, at Tr. 93 Q: “So, it sounds to

me like your beef with [Defendant] regarding {BPgOH] investigation is that they

didn’t tell the investigators about your level of training and the level of needs that

S.D. had.”A: “Yes.”).

By way of example, Plaintifdllegeshat Defendant failed to inforldOH
investigators (1)hatshe wasot qualifiedor properly trainedo care for adw-
functioning autistic child like S.D(2) that S.D. required much more advanced
level of care than Defendant was providi{@);thatthe water heater in S.D.’s
home had beesetto a scaldingemperature of 140 degrees; and (4) that Plaintiff
suffered from a lower back impairment which may have made it difficutier to
quickly lift S.D. out of the bathtubPlaintiff further alleges thddefendant’s
refusal to provide DOH investigators with this information resulteseireral non
parties to this lawsuihaking defamatory statements against h8eeECF No. 3

at 12 (“By remaining silent throughout the investigation processes, [Defendant]

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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startedafirestorm where third and fourth parties got involved in making
slanderous and libelous statements against myself, the Plaintiff.”).

Defendant has moved to dims these claims as barred\Washington’s
child abuse reportingatute. As relevant here, the child abuse reporting statute
“immunizes those who report suspected child abuse to the authorities from suil
based on adverse consequences of reportMgebb v. Neuroeducation Inc., P.C.
121 Wash. App. 336, 348 (2004). The staprtersides, inpertinent part:

(1)[A] ny person participating in good faith in the making of a report

[of child abuse or neglegpursuant to this chapter .shall in so
doing beimmune from any liability arising out of such reporting.

* * *

(5) A person who, in good faith and without gross negligence,
cooperates in an investigation arising as a result of a report made
pursuant to this chapter, shall not be subjectwibl@bility arising

out of his or her cooperation.

RCW 26.44.060.

There can be no dispute that Plaintiff's claims arise from the “making of g
report” of child abuse or neglect dod“cooperatfion] in an investigationito
such a report. RCW 26.44.060(1) and (bhus Defendant is immune from
liability if it acted in good faith For purposes of RCW 26.44.060, good faith

means “a state of mind indicating honesty and lawfulness of purpddealeyv.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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State Dep’t of Soc. and Health Ser@)Wash. App. 658, 669 (1998Pefendant
bears the burden eftablishinghat it acted in good faithld. at 668.

As a threshold matter, it is undisputed that Defendant was required by la
report all allegations of child abus8eeGriffin Dep., ECF No. 44lL, at Tr. 48, 51.
This mandatory reporting obligation cuts sharply against a finding that Defendg
acted with anything other than honesty and lawfulness of pur@eee\Whaley90
Wash. App. at 669 (holding that day caperabr’s statutory obligation to report
suspected child abuse “is a compelling consideration on the side of concluding
purpose was lawful’) The Court finds that, on the present record, Defendant ha
made a prima facie showing that it acted in good faith.

Moreover the evidence of record does not support Plaintiff's claims that
Defendant withheld relevant information from the DOH. During her deposition,
Plaintiff conceded that she had no direct knowledge of whatxaad was net-
conveyed to investigatarsriffin Dep., ECF No. 44, at Tr. 4950. Plaintiff later
acknowledged that, to the best of her knowledge, Defeimdasimply relayed the
complains that had been lodged by S.D.’s parents. Griffin Dep., ECF Na, 46
Tr. 102. Plaintiff did not depose any of Defendant’s employees or any of the D(
investigators in an attempt to establish what information may have actually beg

omitted. At bottomthere is simply n@videncdrom which a rational jury could

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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find that Defendant acted in bad faitAccordingly, Defendant is immune from
liability on Plaintiff’s state law claimpursuant to RC\26.44.060.

Defendantillsomoved to dismiss Plaintiff's state law claimgrsuanto
RCW 4.24.510, Washington’'s at8LAPP statute At oral argumentDefendant
indicated a willingness to abandon its eBItiIAPP arguments light of Plaintiff’s
representation that her claims were not directed towarchfnunication . .
regardinga] matter reasonably of concéiio a government agency. RCW
4.24.510.Accordingly, the Courtleclines taaddress whether Defendant is entitleg
to relief under the anbLAPP statute.

C. Disability Discrimination Claims

In her opposition briefing, Plaintifeferenceslisability discrimination
claimsarising fromDefendant’s alleged failure to accommodate her asthma and
lifting limitations. ECF No. 51 at 4; ECF No. 53 afl8. As Defendant correctly
notes,no suchclaims werepled in Plaintiff’'s complaint.Accordingly, these claims
will be dismissed.See Ivey v. Bd. of Rage of Univ. of Alaske673 F.2d 266, 268
(9th Cir.1982) @ court’sliberal interpretation of aro secomplaint may not
supply essential elements of a claim thaswevepled).

Assuming that these claims had been properly pled, Defendants are still
entitled to summary judgment. To prevail on a failure to accommodate claim

under the Americans With Disabilities Act (“ADA”), Plaintiff must demonstrate

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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that “(1) she is disabled within the meaning of the ADA; (2) she is a qualified
individual able to perform the essential functions of the job with reasonable
accommodation; and (3) she suffered an adverse employment action because
disability.” Samper v. Providence Sacred Hedetd. Ctr, 675 F.3d 1233, 1237
(9th Cir. 2012).

Here, there is no evidence that Plaintiff suffered an adverse employment
action as a result of Defendant’s alleged failure to accommbdattisabilities
Plaintiff was suspended duednallegationthatshe cause8.D.s injuries. She
was subsequently terminatpdrsuant to Defendant’s inactivity polibgcause she
had not worked a shifih over 30 days Neither of these adverse employment
actions can be construed as arising from a failure to acconenddawhatever
extent Plaintiff's inability to lift S.D. out of the bathtub contributed to the child’s
Injuries,she has failed to introduce evidence from which a rational jury could fir
that her suspension or termination was causally relatine talegedfailure to
accommodate. Thus, Defendant is entitled to summary judgment on these cla

D. Plaintiff's Request for Affirmative Relief

In her response to Defendant’s motion for summary judgment, Plaiskisf

the Court to enter “a directed verdict or judgment as a matter of law instead of

waiting for a jury trial.” ECF No. 53 at 1. The Court construes this request as §
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crossmotion for summary judgment. For the reasons discussed above in
conjunction with Defendant’s motiothis motion is denied.
E. Revocation ofln Forma Pauperis Status

Pursuant to 28 U.S.C. § 1915(a)(3), “[a]n appeal may not be takerma
pauperisif the trial court certifies in writing that it is not taken in good faitfilie
good faith standard matisfedwhen an individual “seeks appellate review of any
Issue not frivolous.”See Coppedge v. United Statgé89 U.S. 438, 448.962).

For purposes of 28 U.S.C. § 1915, an appeal is frivolous if it lacks any arguabils
basis in law or factNeitzke v. Willians 490 U.S. 319, 3281989).

The Court finds that any appeal of this Order would not be taken in good
faith and would lack any arguable basis in law or féatcordingly, theCourt
hereby revokes Plainti'in forma pauperistatus. To the extent that Plaintiff
wishes to pursue an appeal, she must pay the requisite filing fee.

IT IS HEREBY ORDERED:
1. Defendant’s Motion for Summary Judgment (ECF No. 43) is
GRANTED.
2. Plaintiff's request fofa directed verdict or judgment as a matter of,faw
ECF No. 53construal by the Courts a cossmotion for summary

judgment, IDENIED.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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3. The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appea

this Order would not be taken in good faith and would lack any arguab

basis in law or fact. Plaintiff's1 forma pauperistatus is hereby
REVOKED.

The District Court Executive is hereby directed to enter this QOpdevide
copies to Plaintiff and defenseunsel enterJUDGMENT for Defendant, and
CLOSE the file.

DATED November 5, 2013.

il
N N

THOMAS O. RICE
United States District Judge
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