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vin (previously Astrue)

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ANNETTE I. WHITE,
NO: 13-CV-0057#TOR
Plaintiff,
ORDER GRANTING DEFENDANT’S
V. MOTION FOR SUMMARY
JUDGMENT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security
Administration

Defendant

BEFORE THE COURT are the parties’ crosstions for summary
judgment (ECF Nosl2, 13). Plaintiff is represented by. James TreeDefendant
is represented by David J. Burdetthe Court has reviewed the administrative
record and the parties’ completed briefing and is fully informed. Forethsons
discussed below, the Court grabsfendant motion and denieBlaintiff's
motion.
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JURISDICTION

The Court has jurisdiction over this case pursuad2tt.S.C. § 405(g);

1383(c)(3)
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8405(¢
limited: the Commissioner’s decision will be disturbed “oihiy is not supported
by substantiatvidence or is based on legal erroHill v. Astrue 698 F.3d 153,
1158 (9th Cir. 2012) (citing 42 U.S.C. § 405(g)). “Substantial evidence” means
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusion.” Id., at 119 (quotation and citation omitted). Stated differently,

substantial evidence equates to “more than a mere scintilla[,] but less than a

preponderance.d. (qQuotation and citation omitted). In determining whether this

standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching for supporting evidence in isolaktbn.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidenceenrécord is
susceptible to more than one rational interpretation, [the aoud{ phold the

ALJ’s findings if they are supported by inferences reasonably drawn from the

record! Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢
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court “may not reverse an ALJ’s decision on account of an error that is harmleg
Id.at 1111. An error is harmless “where it is inconsequential to the [ALJ’S]
ultimate nondisability determinationfd. at 1115 (quotation and citation omitted).
The party appealing the ALJ’s decision generally bears the burden of establish
that it was harmedShinseki v. Sander§56 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considerasklaled” within

the meaning of the Social Security Act. First, the claimant musirsbte to

pS.

ing

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in deathabr whi
has lasted or can be expected to last for a continuous émad less than twelve
months. 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment must
“of such severity that he is not only unable to do his previous|ydkt cannot,
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in thational economy.” 42 U.S.C.
§ 1382c(a)(3)(B)

The Commissioner has established a-ftep sequential analysis to
determine whkther a claimant satisfies the above criteBae20 C.F.R.
8416.920(a)(4)(N(v). At step one, the Commissioner considers the claimant’s

work activity. 20 C.F.R. § 416.920(a)(4)(i). If the claimant is engaged in
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“substantial gainful activity,” the @nmissioner must find that the claimant is not

disabled. 20 C.F.R. § 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of
claimant’simpairment. 20 C.F.R. § 416.920(a)(4)(ii). If the claimant suffers fro
“any impairment or combination of impairments which significantly limits [his or

her] physical or mental ability to do basic work activities,” the analysis proceed

step three. 20 C.F.R. 8 416.920(c). If the claimant’s impairment does not satis

this severity threshold, however, the Commissioner must find that the claimantii

not disabled.ld.

At step three, the Commissioner compares the claimant’s impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from engaging in substantial gainful activity. 20 C.F.R.
8416.920(a)(4)(iii). If the impairment is as severe or more severe than one of
enumerated impairments, the Commissioner must find the claimant disabled al
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the
claimant’s “residual functional capacity.” Residual functional capacity (“RFC”),

defined generally as the claimant’s ability to perform physical and mental work
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activities on a sustained basis despite his or her limitations (20 C.F.R.
8416.945(a)(1)), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 8§ 416.920(a)(4)(iv). If the claimant i
capable of performing past relevant work, the Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 416.920(f). If the claimant is incapable o
performing such work, the analysis proceeds to step five.

At stepfive, the Commissioner considers whether, in view of the claimant

RFC, the claimant is capable of performing other work in the national economy;.

20 C.F.R. 8§ 416.920(a)(4)(v). In making this determination, the Commissioner
must also consider vocatiorfakctors such as the claimant’'s age, education and
work experienceld. If the claimant is capable of adjusting to other work, the
Commissioner must find that the claimant is not disabled. 20 C.F.R.
8416.920(g)(1). If the claimant is not capable gliating to other work, the
analysis concludes with a finding that the claimant is disabled and is therefore
entitled to benefitsld.

The claimant bears the burden of proof at steps one through four above.
Lockwood v. Comm’r of Soc. Sec. Adnd6 F.3dl068, 1071 (9th Cir. 2010). If

the analysis proceeds to step five, the burden shifts to the Commissioner to
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establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national economy)”"C2-.R.
§ 416.960(c)(2)Beltran v. Astrug700F.3d 386, 389(9th Cir. 2012).
ALJ’'S FINDINGS

Plaintiff appliedfor supplemental security income (S88nefitson
November 6, 2009, alleging an onset date of September 1, Z00138-41. Her
claim wasdenied initially and on reconsideratiofir. 88-91, 97-99. Plaintiff
appearedby video) forahearingbefore an administrative law judge Angust 4,
2011 Tr.21,41-85. The ALJ issue@decision on August 12011] finding that
Plaintiff was not dsabled under the Acflr. 21-32

At step one, the ALJ found that Plaintiff had not engaged in substantial
gainful activity since November @0, theamendedhpplication date Tr. 23, 21
At step two, the ALJound that Plaintiff had severe impairments, but at step thre
the ALJ found that Plaintiff did not have an impairment or combination of
impairments that met or equaltget listing of impairment. Tr.225 The ALJ
determined Plaintiff had the RFC to:

performless than a full range of light wods defined in 20 CFR

416.967(b). She can lift 10 pounds frequently and 20 pounds

occasionally. In an-Bour day, she can sit for about 6 hours and can

walk and/or stand faabout 6 hours. She cannot climb laddeopes,

or scaffolding. She can balance and stiveguently. She can kneel,

crouch, and crawl occasionally. She can climb ramps and stairs

occasionally. She can handle, finger, and feel frequently with both
upper extremities; shieas no limitations in @ching. She should
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avoid all exposure to industrial vibrations amekn moderate

exposure to mild vibrations. She should avoid moderate exposure to
hazards. She can understand, remember, and carryout simple, routine,
repetitive tasksShe should not work in a job with production rate for
pace; instead, the job should requireeting goals. She can have only
occasional, superficial contact with the public. She casustiin

attention and concentration for extended periods but can maintain
attention anadonentration for the two hour intervals generally

required between regularly schedubrdaks.

Tr. 25-25. At step four, the ALJ found that Plaintiff had no past relevant wark.
30. At step five the ALJ found Plaintitfould perform jobs that exist significant
numbers in the national economy in representative occupations saich as
housekeeping/cleaner, pricer/marker, and laundry worker31. Since the ALJ
found that, considering Plaintiff's age, education, work experience, and RFC, tl
Plaintiff wascapable of making a successful adjustment to other work that exist
significant numbers in the national economy, a finding of not disabled was mac

Tr. 31-32.

he

S in

e.

Plaintiff requested review by the Appeals Council, Tr. 17, which was denied

on Decembed, 2012 Tr. 1-6, making the ALJ’s decision tft@ommissioner’s
final decision that is subject to judicial revied2 U.S.C. 88 405(g), 1383(c)(3);
20 C.F.R. 88§ 416.1481, 4240
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision denyin

hersupplemental security inconmader TitleXV | of the Social Security Act.
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Plaintiff hasidentified threeissuedor review. Firstwhether the ALJ improperly
rejected the opinions dflaintiff's treating and examining medical provider<CH
No. 12 at9. Secondwhether the ALJ improperly rejected Plaintiff's subjective
complaints.ld. at 10. Thirdwhether the ALJ failed to identifhe jobs Plaintiff
could perform in light of her specific functional limitationisl.
DISCUSSION
A. Opinions of Plaintiff 's Medical Providers

Plaintiff contends the ALimproperly rejectedhe opinions of her
examining medical providers, including those of Dr. Duris, Taews, and Mr.
Moen. ECF No.12 at 12.

A treating physician’s opinions are entitled to substantial weight in social
security proceedingBray v. Comm’r of Soc. Sec. Admins4 F.3d 1219, 1228
(9th Cir. 2009). If a treating or examining physicsaopinionis uncontradicted,
an ALJmay reject it only by offering “clear and convincing reasons that are
supported by substantial evidenc&ayliss v. Barnhart427 F.3d 1211, 1216 (9th
Cir. 2005). “However, the ALJ need not accept the opinion of any physician,
including a treating physician, if that opinion is brief, conclusory and inadequats
supported by clinical findings.Bray, 554 F.3d at 1228 (quotation and citation
omitted). “If a treating or examining doctor's opinion is contradicted by another

doctor's opinion, an ALJ may only reject it by providing specific and legitimate

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY JUDGMENT ~ 8
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reasons that are supported by substantial evidenBayliss v. Barnhart427 F.3d
at1216(citing Lester v. Chate81 F.3d 821, 83@31 (9th Cir.1995).

Plaintiff contends thatroApril 26, 2011, Dr. Mark Duris, Ph.D., completed
a psychologicaassessmerndnoted that depression and intrusreeollections of
trauma would markedly interfere witterwork activities. Tr. 386.Dr. Duris
diagnosed her with mood disorder, ptyaimatic stress disorder, and adult
antisocial behavior. Tr. 38@r. Durisfound marked or severe limitations in her
ability to: communicate and perform effectively in a work setting with limited
public contact, communicate and perform effectively in a veating with public
contact, and maintain appropriate behavior in a work setting. Tr.[38Duris
foundmoderate limitations in her ability to: understand, remember, and persist
tasksfollowing complex instructions; learn new tasks; and perform routine taskg
withoutundue supervision. Tr. 38 However, Dr. Duris also found that
medication has been shown to assist in relieving these symmathke estimated
that Plaintiff wouldonly be impaired for 6 monthslr. 388.

TheALJ gave little weight to Dr. Duris’ opinion because he did not provids
objective findings that were entirely consistent with his opinion. Tr. 8@ (“
opinions are not consistent with tbeerall record and do not contain evaluations
with objective findingghat show such sevelieitations’). The ALJ also

observed that even “Dr. Duris noted that some of the claimant’s reported
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symptoms wer@nconsistent with his observations and findings and that the
claimant was likely engaging megative impression manament Id., Tr. 38384.
These arspecific and legitimate reasons for noatiigg Dr. Duris’ controverted
conclusions controlling weight

Plaintiff also contendthe ALJ summarilyrejected Mr. Moen’s assessment
without providingadequate reason&CF No.12 at 13. Mr. Moen, MSWpund
that Plaintiffhad marked depression and many moddmat&ations in work
related functions.Tr. 374, 377.Like Dr. Duris’ opinion, the ALJ gave little
weightto Mr. Moen’sopinion because he did not provide objectiveliings that
were entirely consistent with his opinion. Tr. 30 (“the opinions are not consiste
with the overall record and do not contain evaluations with objective findings th
show such severe limitations”). The ALJ also rejected Mr. Moen’s GAFR®rori
because “[fhe scores are largely predicated on subjective reports and feflect
specific functional limitations because they include consideration of multiple
factors notcorrelated with impairment related occupational difficultiebr. 30,
376. The ALJ did not err in rejectintpe unsupported checkb&orm filled out by
Mr. Moen, anon-medical sourcéa social worker) Tr. 37279.

Next, Raintiff contends that the ALJ gawggnificant weight to thiMay 1,
20100pinion of Dr. Toews, butfailed to incorporat¢Dr. Toews’] opinion that

from the time of his evaluation, she wouglohtinue to be unable to work for at
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least another-® months even with propesychosocial treatmeitt ECF No. 12 at
15. Here, the ALJ made the following findings
The undersigned gives some weight to the medical opinion of
consultative examiner, Jay Toevigs].D. He concluded that the
claimant was cognitively intact; could remember msilép
instructions; and could interact with coworkers and supervisors. With
continued abstinence asdme psychosocial support, she would be
able to resume full time employment i¥®6nonths[Tr. 33336] Dr.
Toews examined the claimant and his opinion is generally consistent
his objectivefindings. However, | included more restrictive mental
limitations in the residual functionabpacity above in order to take
into consideration some of claimant medically unsupptxgective
complaints.
Tr. 29. Plaintiff does not explain how this finding is erroneous or not supported
substantial evidenceNo harmful error has been shown.
The ALJ'sfindingsare supported by sulasttial evidence in the record.
B. Plaintiff's Subjective Complaints
Plaintiff next contends that the ALJ improperly discredited Plaintiff’s
subjective complaint£CF No. 12 at 14.7. Evaluating the credibility of a
claimant’s testimony regarding subjectsyamptomgequires the ALJ to engage in
a twostep analysisLingenfelter v. Astru&g04 F.3d 1028, 103386 (9th Cir.
2007). “First, the ALJ must determine vither the claimant has presented
objective medical evidence of an underlying impairment which could reasonabl

be expected to produce the pain or other symptoms alledgkcat 1036 (internal

citations and quotation marks omittedy.claimant must provéhe existence of
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physical or mental impairment with “medical evidence consisting of signs,
symptoms, and laboratory findings.” 20 C.F.R. § 404.1508. A claimant’s
statements about his or her symptoms alone will not suffice. 20 C.F.R. 88
404.1508; 404.152 The claimant is not required to show that her impairment
“could reasonably be expected to cause the severity of the symptom she has
alleged; she need only show that it could reasonably have caused some degre
the symptom.”Lingenfelter 504 F.3dat 1036 QuotingSmolen vChater,80 F.3d
1273, 1282 (9th Cir. 1996)Nor may the ALJ discredit the subjective testimony
as to the severity of the symptoms “merely because they are unsupported by
objective medical evidence Reddick v. Chated 57 F.3d 15, 722 (9th Cir.1998).
On the other hand, “the medical evidence is still a relevant factor in determining
the severity” of the claimant’s limitationgRollins v. Massanafi261 F.3d 853,

856 (9th Cir. 2001).

In the event that an ALJ finds the claimant’s subjective assessment
unreliable, however, “the ALJ must make a credibility determination with finding
sufficiently specific to permit [a reviewing] court to conclude that the ALJ did ng
arbitrarily discredit claimant's testimonyThomas v. Barnhar278 F.3d 947, 958
(9th Cir. 2002). In making such a determination, the ALJ may consitier alia:

(1) the claimant’s reputation for truthfulness; (2) inconsistencies in the claimant

testimony or between his testimony and his conduct; (3) the claimant’s daily liv
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activities; (4) the claimant’s work record; and (5) testimony from physicians or

third parties concerning the nature, severity, and effect of the claimant's condition.

Id. The ALJ may also consider a claimant’s “unexplained or inadelyuat

explained failure to seek treatment or to follow a prescribed course of treatment.

Tommasetti v. Astru®33 F.3d 1035, 1039 (9th Cir. 2008). If there is no eviden(
of malingering, the ALJ’'seasons for discrediting the claimant’s testimony must
be “specific, clear and convincingChaudhry v. Astrue688 F.3d 661, 672 (9th
Cir. 2012) (quotation and citation omitted). The ALJ “must specifically identify
the testimony she or he finds nota® credible and must explain what evidence
undermines the testimonyHolohan v. Massanark246 F.3d 1195, 1208 (9th Cir.
2001).

Here, most significantly, the ALJ noted evidence suggesting malingering,
Tr. 28, 38384, which is sufficient by itself to discount Plaintiff's credibility. But
there is more. The ALJ also notethintiff's extensive criminal history, and her
failure to consistently follovprescribed treatment despite reporting that it
improved her symptom3r. 28, 334383 411, 429 The ALJalso pointed to
Plaintiff’'s daily activities such aserstated ability tattend to her personal care,
prepare mealshopfor groceriesuse public transportatiodp laundry and other
household choreas consistent with the residual functional capacity she was fou

to have.Tr. 28,328,334-35, 174181 The ALJ concluded:
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[T]he undersigned finds that the claimant's mediahlgrminable
Impairments could reasonably be expected to cause some of the
alleged symptomd-dowever, the claimant's staten®igoncerning the
intensity, persistence and limiting effectsloése symptoms are not
credible for the reasons below.
In order to give appropriate consideration to the claimant's
allegations, the undersigned included various limitations in the
residualfunctional capacity assessment above that are based on the
claimant's subjective report; the objective medical evidence shows
fewer limitations. Regardless, as discusggdelow, the claimant is
still not precluded from all work.
Tr. 26 (emphasis arfabld in original citation omittedl The ALJ fully evaluated
all the objective medical evidence and made detailed and specific findings.
Substantial evidence supports those findings.
C. Available Jobs Considering Plaintiff's RFC
Plaintiff contends that the Alfindings at step five were erroneous because
the vocational testimony on whishe relied was without evidentiary valasit
was provided in response to in incomplete hypotheti€alF No.12 at 1.
Specifically,Plaintiff contendshe ALJ’s hypothgcal failed to account for the
marked limitationsdentified by Dr. Duris and the moderate limitations identified
by Mr. Moen Id. at 19. As indicated above, the Court has rejected Plaintiff's
challenge to the ALJ’s findings regarding Dr. Duris and Mr. Moen.
Plaintiff also contends that the ALJ’s RF&iled to account for the

osteoarthritic changes in her hardswell as the effects of carpal tunii&CF No.
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12 at 18. These two medical conditions, Plaintiff reasens]d cause significant
interference in her ability to handle, grip, and manipubdéfects. Id. Plaintiff has
not otherwise supported this argument with any citation to the resocdrdingly,
the Courtcandecline to further address this issigeeCarmickle v. Comm’r, Soc.
Sec. Admin533 F.3d 1155, 1161 n.2 (9th Cir. 2008) (declining to address
plaintiffs argument “because [plaintiff] failed to argue this issue with any

specificity in his briefing.”). Nonetheless, the Court will ilefly address Rintiff's

contention
The ALJ noted Plaintiff alleged pain in her . . . hands, and imaging studie
revealed only minimal abnormalities in . . . one finger of the right hand. 423

The ALJ proceeded to the step two analysis:

Regardless, looking #te evidence in thigght most favorable to
claimant, | will go ahead and find that "neck pain," "back pain,"
bilateralcarpal tunnel syndrome, right hand arthritis, and bilateral
bunions are severe impairments.

Tr. 24. While finding that Plaintiff's impairments do not meet or equal a listing g

impairment, the ALJ found, “The objective medical evidence does not show the

inability to perform fine and gross movements effectivelgl. The ALJ

supported this broad statent with detailed findings and citations to the objective

medical evidence. Tr. 27.

I

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 15

S

—n




10

11

12

13

14

15

16

17

18

18

20

Plaintiff has failed to show that the ALJ’s underlying findings are

unsupported by substantial evidence and thus, the ALJ's RFC finding is not

erroneous.
A district court may not substitute its judgment for that of the

Commissioner. If the evidence “is susceptible to more than one rational

interpretation[the courtlmust phold the ALJS findings if they are supported by

inferences reasonably drawn from the recofdolina, 674 F.3d at 1111.
Substantial evidenae the recordsupports the ALJ’s findings.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff's Motion for Summary Judgment (ECF NtR2) is DENIED.
2. Defendant’s Motion for Summary Judgment (ECF Ng).is
GRANTED.
The District Court Executive is hereby directedil® this Order enter
Judgment for Defendartrovidecopies to counsedndCLOSE this file.
DATED March 21, 2014.
“ 4OMAS O RICE
United States District Judge
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