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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOHN J. KEIMIG
NO: 13-CV-069-TOR
Plaintiff,
ORDERGRANTING DEFENDANT'’S
V. MOTION FORSUMMARY
JUDGMENT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security
Administration

Defendant

Doc. 14

BEFORE THE COURT are the parties’ cromastions for summary
judgment (ECF Nosl2and13). Plaintiff is represented lyora Lee Stover
Defendant is represented 6ristopher J. BracketfThis matter was submitted
for consideration without oral argument. The Court has reviewed the
administrative record and the parties’ completed briefing and is fully informed.
For the reasons discussed below, the Court grants Defendant’s motion and de

Plaintiff's motion.
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JURISDICTION

The Court has jurisdiction over this case pursuadftt.SC. § 405(g)
1383(c)(3)

STANDARD OF REVIEW

A district court’s eview of afinal decision of the Commissioner of Social
Securityis governed by 42 U.S.C. 8§ 405(g). The scope of reuiger 8405(gis
limited: the Commissiones decisionwill be disturbed‘only if it is not supported
by substantial evidence or is based on legal éridill v. Astrue 698 F.3d 1153,
1158-59 (9th Cir. 2012)citing 42 U.S.C. 8§ 405(g)). “Substantial evidence” mear
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusion” Id. at 1159(quotation and citation omitted). Stated differently
substantial evidence equates to “more than a mere scintilla[,] but less than a
preponderance.ld. (quotation and citation omitted)n deternining whether this
standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching for supporting evidence in isolaktbn.

In reviewing a deniabf benefits, a district courhay not substitute its
judgment for that of the Commissioner. If the evidence in the récord
susceptible to more than one rational interpretaftbe,court] must phold the
ALJ’s findings if they are supported by inferences reasonably drawn from the

record? Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 201Burther,a district
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court “may not reverse an ALJ’s decision on account of an error that is harmleg
Id.at 1111. An error is harmless “where it is inconsequential to the [ALJ’S]
ultimate nondisability determination.Id. at 1115(quotation and citation omitted)
The partyappealinghe ALJ’s decision generally bears the burden of establishin
thatit was harmed Shinseki v. Sander§56 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIALEVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant musirsbte to

S.

[(®]

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous émad less than twelve
months. 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment must
“of suchseverity that he is not only unable to do his previous fydokit cannot,
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B)

The Commissioner has established a fstep sequential analysis to
determine whether a claimant satisfiesdabevecriteria. See20 C.F.R. §
404.1520(a)(4)(H(v); 416.920(a@)(i)-(v). At step one, the Commissioner

considers the claimant’s work activit0 C.F.R. 88 404.1520(a)(4)(1);
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416.920(a)(4)(i). If the claimant is engaged in “substantial gaaafivity,” the
Commissioner must find that the claimant is not disabBIC.F.R. 8§

404.15200); 416.9200).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity off

claimant’s impairment. 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ii). If the

claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c);
416.920(c).If the claimant’'s impairmentloes nosatisfy this severity tieshold,
howeverthe Commissioner must find that the claimant is not disalted

At step three, the Commissiormymparsthe claimant’s impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from erggag insubstantial gainful activity20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)(4)(iii). If the impairment is as severe or more
severe thawne of theenumeratedmpairments, the Commissioner must find the
claimant disabled and award benefits. 20.R.B8 404.1520(d); 416.920(d).

If the severity of the claimant’'s impairment does meet or exiteesgeverity
of the enumerated impairments, the Commissioner paisgte tassesshe

claimants “residual functional capacity Residual functional capacity (“RFC”),
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defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitatRth€ (F.R. 88
404.1545(a)(1)416.945(a)(2) is relevant to both the fourth and fifth steps of the
analysis.

At step four, the Commissioneonsidersvhether in view of the claimant’s
RFC,the claimants capable of performingiork that he or she has performed in
the pas(“past relevant work”) 20 C.F.R. 88 404.1520(a) (&)
416.920(a)(4)(iv).If the claimants capable of performing past relevant wdhe
Commissioner must find that the claim@ot disabled.20 C.F.R. 8§
404.1520f); 416.920(f). If the claimant is incapable of performing such work, th
analysis proceeds to step five.

At step five, the Comissionerconsidersvhether, in view of the claimant’s

RFC, the claimant is capable of performing other work in the national economy.

20 C.F.R. 88 404.1520(a)(4)(v); 416.920(a)(4)(v). In making this deteronnat

the Commissioner must also consider vocational factors such as the claimant’s

education and work experienckl. If the claimant is capable of adjusting to other

work, the Commissioner must findaththe claimanis not disabled. 20 C.F.R. 88§
404.1520(g)(1); 416.920(g)(1). If the claimant is not capable of adjusting to oth
work, the analysis concludes with a finding that the claimant is disablad and

therefore entitled tbenefits. Id.
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The claimant bears the burden of proof at stepslooedh four above.
Lockwood v. Comm’r of Soc. Sec. Admii6 F.3d 1068, 1071 (9th Cir. 2010).
the analysis proceeds to step five, the burden shifts to the Commissioner to
establish thafl) the claimant is capable performingother work and(2) such
work “exists in significant numbers in the national economy.” 20 C.F.R. 88
404.1560(c); 416.960(c)(2Beltran v. Astrug700F.3d 386, 389(9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff filed applicatiors for disability insurance benefimmdsupplemetal
secuity income disability benefits oklay 21, 201Q allegng a disability onset
date ofOctober 1, 2006 Tr. 15863. These applications were denied initially and
upon reconsideratigandPlaintiff requested a hearing’r. 83-84, 8592, 115-16.

A hearing vasheld before an Administrative Law JudgeSeptember 7, 2011
Tr. 45-80. The ALJ rendered a decisidenying Plaintiff benefits on November 1
2011 Tr. 32-40.

The ALJ found that Plaintiff methe insured status requirementsldfe ||
of the Social Security Act througBeptember 30, 2013r. 34 At step one, the
ALJ found that Plaintiff had not engaged in substantial gainful activity since
October 1, 2006theamendedilleged onset date. T34. At step two, the ALJ
found that Plaintiff hadevere impairmetconsisting of1) lumbar degenerative

disc disease; (2) obesity; (3) diabetes mellitus type Il; (4) hypertension; and (5)
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chronic obstructive pulmonary diseask. 34. At step three, the ALJ found that
Plaintiff's severampairmens did not meet or medically equalisted impairment.
Tr. 35. The ALJthendetermined thaPlaintiff had the residual functional capacity
to:

[P]lerform light work as defined in 20 CFR 404.1567(b) and

416.967(bkexcept he cannot climb ladders, ropes or scaffolds and is

limited to occasional climbing of ramps and stairs. He can

occasionally balance, stoop, crouch, kneel and crawl. He should

avoid concentrated exposure to extreme cold, wetness or humidity,

excessve vibration, poorly ventilated areas, irritants such as fumes,

odors, dust, chemicals and gases, unprotected heights, and use of

moving machinery
Tr. 35-38. At step four, the ALJ found that Plaintiffas unable to perforpast
relevant work Tr.38. At step five the ALJfoundthat Plaintiff could perform the
representative occupati®ofcafeteria attendant, production assembler and
marker/pricerand that such occupati®axisted in significant numbers in the
national economy. TB8-39. In light of this step five finding, thé&LJ corcluded
that Plaintiff was not disabled under the Social Securityafdideniedhis claims
on that basisTr. 39-40.

The Appeals Council denied Plaintiff's request for revievDesember Q,

2012 making the ALJ’s decision the Commissioner’s final decision for purpose;s

of judicial review. Trl1-6;20 C.F.R. 8§ 404.981, 416.1484, and 422.210.
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ISSUES
Plaintiff raisesfour issue for review.

1. Whether the ALJ erred irejectingthe opinions of examing
physician Dr. William Shanks

2. Whether the ALJ erred in failing to incorporate a sit/stand option
into Plaintiff's residual functional capacity;

3. Whether the ALJ erred in assessing Plaintiff's credibiatyd

4. Whether the ALJ erredt step five
ECFNo. 12 at 8-15.

DISCUSSION
A. Opinionsof Dr. William Shanks

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
[but who review the claimant's file] (nonexamining [or reviewing] physicians).”
Holohan v. Massanar246 F.3d 1195, 12602 (9th Cir.2001) (citations omitted).
Generally, a the opinion of a treating physician carries more weight than the
opinion of an examining physician, and the opinion of an examining physician
carries more weight than the opinion of a reviewing physicidnIn addition, the

Commissionéss regulations give more weight to opinions that are explairead th
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to opinions that are not, and to the opinions of specialists on matters relating tqg
their area of expertise over the opinions of-gpecialists.ld. (citations omitted).

If a treating or examining physicianopinion is uncontradictedn ALJ may
reject it only by offering “clear and convincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th CR005).

“If a treating or examining doct@ opinion is contradicted by another do&or
opinion, an ALJ may only reject it by providing specific and legitimate reasons
that are supported by substantial evidendd.(citing Lester v. Chater81 F.3d

821, 830831 (9th Cir.1995)). Regardless of the source, an ALJ need not accepif
physicians opinion that is “brief, conclusory and inadequately supported by
clinical findings.” Bray v. Comnr’ of Soc. Sec. Admirb54 F.3d 1219, 1228 (9th
Cir. 2009) (quotation and citation omitted).

Plaintiff contends that the ALJ erred in rejectthg opiniors ofexamining
physician Dr. William ShankthatPlaintiff's activity level was “very limited” and
that hedid not appear to be capable of “any employment at this time.” ECF No
at 12. Becauseltese opinions were contradictsegTr. 23845, the ALJneed
only have given specific and legitimate reasons supported by substantial evide
to reject them.Bayliss 427 F.3d at 1216.

TheALJ provided the followingpecific and legitimate reasofws rejecting

Dr. Shanks’s opinions

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~9
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W.M. Shanks, M.D.gppined the claimant was not capable of

employment in view of the lumbar spine condition and radicular pain

into the right lower extremity. The opinion of Dr. Shanks is given

little weight. He provides no specific functional limitations. Further,

subseqgant records reflect improvement with treatment. The claimant

reported improvement after epidural injections. He stated he has been

able to do yard work and activities of daily living. He reported his

back pain was significantly better and his radicular flank pain was 99

percent gone. He had been able to be more active, ambulate more,

and work in his garden.
Tr. 37. The ALJ further noted that ReterWeir, another examining physician
who had examined Plaintiff five months earlieentified specift functional
limitations and opined that they would not preclude Plaintiff from working with
certain restrictions. Tr. 37. The Court concludes that the ALJ’s decision to cre
Dr. Weir’'s opinions over those of Dr. Shanks is supported by substantiaheeid

B. Residual Functional Capacity Assessment

Plaintiff argues that the ALJ erred by failingit@orporatea sit/stand option
into the RFC in light of Dr. Weir’s opinion that Plaintiff “would require breaks
every two hours if sitting, as well as breaks every two hours if standing and/or
walking.” ECF No. 12 at 12. This argument is unavailing. First, Dr. Weir did n
opine that Plaintiff required a sit/stand option. Instead, he merely opined that
Plaintiff could sit or stand for up to six hours per ¢igbur work day, provided

that he was given a break every two hours.245. There is nothing in Dr. Weir's

opinion which indicates that Plaintiff would require the option to perform his wo
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sitting or standing at his discretion. Second, as Defendant correctly notes, a br

every two hours ia standard working condition. As such, a reprieve from sitting
or standing every two hours need not have been incorporated into theSREC.

SSR 8312 at 4 (explaining that “[p]ersons who can adjust to any teeedry

eak

sitting and standing by doing so at breaks, lunch periods, etc., would still be able to

perform a defined range of wdjk The ALJ did not err in crafting the RFC.
C. Adverse Credibility Deter mination
In social security proceedings, a claimant nusive the existence of
physical or mental impairment with “medical evidence consisting of signs,

symptoms, and laboratory findings.” 20 C.F.R. 88 416.908; 416.927. A

claimant’s statements about his or her symptoms alone will not suffice. 20 C.F.

88 416.908; 416.927. Once an impairment has been proven to exist, the claima
need not offer further medical evidence to substantiate the alleged severity of |
her symptomsBunnell v. Sullivan947 F.2d 341, 345 (9th Cir. 1991) (en banc).
As long as the impairment “could reasonably be expected to produce [the]
symptoms,” the claimant may offer a subjective evaluation as to the severity of
impairment. Id. This rule recognizes that the severity of a claimant’'s symptoms
“cannot be objectively verified or measuredd. at 347 (quotation and citation

omitted).
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If an ALJ finds the claimant’s subjective assessment unreliable, “the ALJ

must make a credibility determination with findings sufficiently specific to permit

[a reviewing] court to conclude thite ALJ did not arbitrarily discredit claimant's
testimony.” Thomas v. Barnhare78 F .3 d 947, 958 (9th Cir. 2002). In making
this determination, the ALJ may considarter alia: (1) the claimant’s reputation
for truthfulness; (2) inconsistencies in the claimant’s testimony or between his
testimony and his conduct; (3) the claimant’s daily living activities; (4) the
claimant’s work record; and (5) testimony from physicians or third parties
concerning the nature, severity, and effect of the claimaatidition. Id. If there
Is no evidence of malingering, the ALJ’s reasons for discrediting the claimant's
testimony must be “specific, clear and convincir@tiaudhry v. Astrue688 F.3d
661, 672 (9th Cir. 2012) (quotation and citation omitted). The‘Alukt
specifically identify the testimony she or he finds not to be credible and must
explain what evidence undermines the testimoryglohan v. Massanari246

F.3d 1195, 1208 (9th Cir. 2001).

Plaintiff suggestshat the ALJ’s adverse credibility determination “is not
based on any convincing evidence.” ECF No. 12 atBe&ause Plaintifé
argument has not been raised with dagree oparticularity, the Court deems the
argument waivedSee Carmickle v. Comm’r of Soc. Sec. AdrbiBi3 F.3d 1155,

1161n.2 (9th Cir.2008) (declining to reach issue where appellant “failed to argu
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[the] issue with any specificity in his briefing'Rogal v. Astrug2012 WL
7141260 at *3 (W.DWash.2012) (unpublished) (“It is not enough merely to

present an argument in the skimpiest way, and leave the Court to do counsel’

work—framing the argument and putting flesh on its bones through a discussion of

the applicable law and facts.”) (citations omitteijoreover, even if the argument
had not been waived, the ALJ gave clear and convincing reasons supported by
substantial evidence for discrediting Plaintiff's testimo®geTr. 36 (noting that
Plaintiff had engaged in strenuous work activities such as logging, snow shove
and light mechanical work after his alleged disability onset date and that Plaint
testimony that physical therapy worsened his symptoms was belied by his phyj
therapy progress notes).
D. Step Five Challenge

Plaintiff argues that the ALJ erred in finding th&twas capable of

performing othework at step five of the sequential evaluation process. ECF Na.

12 at ¥. While Plaintiff has styletlis argument as a challenge to the adequacy ¢
the hypothetical question posed to the vocational expert, his analysis focuses (
same issues addressed above. ECF No. 12 at 14 (“The hypothetical question
not fully represent Plaintiff's physical impairments, nor his pain compl&ints

Because Plaintiff has not identified any additional deficiencies in the hypothetid
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posed to the vocational expeahe Court will not address this argument further
Defendant is entitled to summary judgment.
ITISHEREBY ORDERED:
1. Defendatis Motion for Summary Judgme(ECF No.13)is
GRANTED.
2. Plaintiff's Motion for Summary Judgme(ECF No.12)is DENIED.
The District Court Executive is hereby directed to file this Order, enter
Judgment foDefendantprovide copies to counsel, aGtl OSE thefile.
DATED March 12, 2014

THOMAS O. RICE
United States Districiudge
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