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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
CaseNo. 13cv117-JPH
LA CRISHA M. LOPER,
Plaintiff, ORDER GRANTING DEFENDANT'’S
MOTION FOR SUMMARY
VS. JUDGMENT
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,
Defendant.

BEFORE THE COURT are cross-motions for summary judgment. ECF
13, 14. Attorney Rebecca M. Coufal reprdasegplaintiff (Loper). Special Assistar
United States Attorney Christopher]. Brackett represents defends
(Commissioner). The parties consentetoceed before a magistrate judge. E
No. 6. After reviewing the administrativecard and the briefs filed by the partie
the courtgrants defendant’s motion for summajydgment, ECF No. 14.

JURISDICTION
Loper applied for disability insuranceenefits (DIB) and social securit

income (SSI) benefits on Aprd5, 2010, allegig disability beginmg May 15, 2009
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(Tr. 122-32). The claim wadenied initially and on remsideration (Tr. 74-77, 80
83).

Administrative Law Judge (ALJ) MoirAusems held a hearing November
2011. Loper, represented by counsel, testifidedical and vocational experts, a
Loper’s boyfriend, also testified (Tr29-68). On January 26, 2012, the ALJ issU
an unfavorable decision (TL5-22). The Appeals Coundlenied review Februar
12, 2013, making the ALJ’'s decision fln®©n March 25, 2013 oper filed this
appeal pursuant to 42 U.S.C. £85(g). ECF No. 1, 5.

STATEMENT OF FACTS

The facts have been presented ia #dministrative hearg transcript, the
ALJ’s decision and the parties’ briefs. &hare only briefly summarized here a
throughout this order as necesstrgxplain the Court’s decision.

Loper was 29 years old at the hagri She graduated from high school a
has worked as a waitress, housekeeput telephone solicitor. She was insuf
through December 31, 2014 (Tr. 1, 64, 150-51).

SEQUENTIAL EVALUATION PROCESS

The Social Security Act (the Act) deés disability as th&nability to engage
in any substantial gainful activity by reasof any medically derminable physica
or mental impairment which cdre expected to result death or which has lasted ¢

can be expected to last for a continupaesiod of not less thatwelve months.” 42
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U.S.C. 88 423(d)(1)(A), 1382c(a)(®). The Act also provides that a plaintiff sha

be determined to be undedssability only if any impaiments are of such severit
that a plaintiff is not only unable tdo previous work but cannot, consideril
plaintiffs age, education and work expmces, engage inng other substantia
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(A
1382c(a)(3)(B). Thus, the definition of disbty consists of both medical an

vocational component&dlund v. Massanari253 F.3d 1152, 1156'{Cir. 2001).

The Commissioner has establishedve-§tep sequential evaluation proce

for determining whether a person is dieal. 20 C.F.R. 88 404.1520, 416.920. S

one determines if the person is engagedsubstantial gainful activities. If sq

benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step two,ickhdetermines whether plaintiff has
medially severe impairment or comhbtion of impairmers. 20 C.F.R. 88

404.1520(a)(4)(ii), 416.920(@)(ii).

If plaintiff does not have a severe inmpaent or combination of impairments

the disability claim is denied. If the impaient is severe, the evaluation proceeds
the third step, which compss plaintiffs impairment with a number of listg
impairments acknowledged by the Commissiotte be so severe as to preclu
substantial gainful activity. 20 C.F.R8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2

C.F.R. 8 404 Subpt. P App. 1. If the impagnt meets or equals one of the list

ORDER GRANTING DEFENDANT’'S MOTION
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impairments, plaintiff is conclusively presed to be disabled. If the impairment|is
not one conclusively presuméal be disabling, the evaluation proceeds to the fourth

step, which determines whether the impant prevents plaintiff from performin

QL

work which was performed in the past. If aipliff is able to perform previous work
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),

416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC) is

-

considered. If plaintiff cannot perform paskerant work, the fifth and final step |
the process determines whether plaintifilide to perform other work in the national
economy in view of plaintiff's residual fictional capacity, age, education and pjast
work experience. 20 C.F.R. 88 40520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert482U.S.137(1987).

The initial burden of proof restupon plaintiff to establish grima faciecase
of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971); Meanel v. Apfel172 F.3d 1111, 1113{SCir. 1999). The initial burden i$

met once plaintiff establishebat a mental or physicampairment prevents thg

1%

performance of previous work. The burdéhen shifts, at step five, to the
Commissioner to show that (1) plafiitican perform other substantial gainful
activity and (2) a “significant number afbs exist in the national economy” whigh

plaintiff can performKail v. Heckler 722 F.2d 1496, 1498'(Xir. 1984).

ORDER GRANTING DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT ~ 4
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STANDARD OF REVIEW

Congress has provided a limited scopgudicial review of a Commissioner’
decision. 42 U.S.C. 8§ 405(g). A Courtust uphold a Commissioner’s decisid
made through an ALJ, wheahe determination is not bad on legal error and i
supported by substantial eviden&ee Jones v. Hecklef60 F.2d 993, 995 (oCir.
1985); Tackett v. Apfel180 F.3d 1094, 1097 {XCir. 1999). “The [Commissioner's
determination that a plaintiff is not disabledl be upheld if the findings of fact ar
supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. § 405(g)pubstantial evidence is meothan a mere scintilla
Sorenson v. Weinberges14 F.2d 1112, 1119 n 10"(€ir. 1975), but less than

preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 (9Cir. 1989).

UJ

n,

S

D

a

Substantial evidence “means such ewick as a reasonable mind might accept as

adequate to support a conclusioriRichardson v. Perales402 U.S. 389, 401
(1971)(citations omitted). §Juch inferences and conslans as the [Commissione
may reasonably draw from the evidence” will also be uphdhitk v. Celebreeze
348 F.2d 289, 293 (dCir. 1965). On review, the Cduconsiders the record as
whole, not just the evidence supporting the decision of the CommissWiaetman
v. Sullivan 877 F.2d 20, 22 {8Cir. 1989)(quoting<ornock v. Harris 648 F.2d 525,

526 (9" Cir. 1980)).

It is the role of the trier of fact, notishCourt, to resolve conflicts in evidence.

ORDER GRANTING DEFENDANT’'S MOTION
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Richardson 402 U.S. at 400. If evidence supports more than one rat
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTackett 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984). Nevertheless, a decision supgarby substantiakvidence will still be
set aside if the proper legal standards werieapplied in weighing the evidence a
making the decisiorBrawner v. Secretary d¢dealth and Human Service839 F.2d

432, 433 (8 Cir. 1987). Thus, if there is substantial evidence to support

administrative findings, or if there i®flicting evidence that will support a finding

of either disability or nondisability, thenfding of the Commisener is conclusive
Sprague v. Bower12 F.2d 1226, 1229-30%Tir. 1987).
ALJ'S FINDINGS

At step one ALJ Ausems found Lopeddiot work at SGA levels after ons
(Tr. 17). At steps two and three, sfeund Loper suffers from supraventricul
tachycardia, an impairment that is severg does not meet or medically equa
Listed impairment (Tr. 17-18). The ALAund Loper less than credible and able
perform a range of light work(Tr. 18-19, 21). At stefour, relying on the VE, the
ALJ found Loper is able to perform her paslievant work as waitress, cleaner an
telephone solicitor (Tr. 21-22Accordingly, the ALJ found.oper is not disabled a

defined by the Act (Tr. 22).
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ISSUES

Loper alleges the ALJ erred when steighed the medical and lay evideng

and when she assessed credibility. ECFIDBoat 9-14. The Commissioner respor
that the ALJ’s findings are factually suppattend free of harmful legal error. Sk
asks the court to affirm. ECF No. 14 at 4-12.
DISCUSSION

A. Credibility
Loper alleges the ALJ’s credibility assenent is not properly supported. E(
No. 13 at 9-10. The Comnsi®ner answers that the ALJ's reasons are cl
convincing and suppodeby the evidence. ECF No. 14%¥. The parties correctly
agree this is the proper standard.
When presented with conflicting medl opinions, the ALJ must determir|
credibility and resolve the conflicBatson v. Comm’r of Soc. Sec. AdmB859 F.3d
1190, 1195 (8 Cir. 2004)(citation omitted). The ALs'credibility findings must be

supported by specific cogent reasoRashad v. Sullivar903 F.2d 1229, 1231 {9

€,

ds

e

Cir. 1990). The parties are correct that, absent affirmative evidence of malingering,

the ALJ's reasons for rejecting the aoEnt’'s testimony must be “clear ar
convincing.” Lester v. Chater81 F.3d 821, 834 {9Cir. 1995). “General findings

are insufficient: rather the ALJ must iddéy what testimony is not credible an

ORDER GRANTING DEFENDANT’'S MOTION
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what evidence undermines tldaimant’s complaints.”Leste, 81 F.3d at 834
Dodrill v. Shalalg 12 F.3d 915, 918 (dCir. 1993).

The ALJ’s reasons aear and convincing.

The ALJ considered Loper’'s activisieof daily living and inconsistent

statements, infrequent medical treatmentlurfa to follow prescribed treatment and

lack of supporting objective evidence, allggestive of greater functional capac
than Loper described imer testimony (Tr. 21).

Daily activities have included gettirtgvo children up for school, preparin

their breakfast, caring for her youngest clijgde two at the hearing], picking the

older children up from school each afteon, helping with homework, cookin

complete daily meals and putting the childte bed. Her partner, Mr. Beck, works

outside the home. Loper did laundry, cleaned, shopped twice weekly for gro

ty

g

9

ceries

(for an hour or two) and played with hehildren. She has alleged she stopped

working because she was laff for lack of work. She testified she was unsurg
the tachycardia spells had anything to dthweing laid off but she had not missg
work because of them (Tr. 19, 210G, 55, 59, 150, 170-174, 246).

The ALJ considered Loper’s unexplained inadequately explained lack ¢

medical treatment and failure to follawneatment recommentians. Following one

episode of supraventricular tachycardiad with a history of arrhythmia, Dr.

Alaeddini prescribed medication five mbstafter onset, in October 2009. She ¢

ORDER GRANTING DEFENDANT’'S MOTION
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not follow up until a consultative exam inlyi2010. On more than one occasif
Loper admitted she had not takéhe medication prescribed for tachycardia. (Tr.
18, 195, 226-27, 241, 245-49, 268, 309).

The ALJ relied on the lack of objectivevidence supporting Loper’s allegs

limitations. Loper testified she had her first attack of tachycardia in 2004 but did not

seek medical treatment until 2008. A J@908 EKG was normal. Loper testifie
that while she was pregnant with her ¢hohild she had no heart palpitations. S
delivered this child in August 2009, thre®nths after onset. Tachycardia was |
reproduced in October 2010. At the hearimgper testified shelid not want follow

through with recommended testing. (1L7-19, 45-46, 48, 5317, 222-25, 255

264, 306).
An ALJ may properly consider dailgctivities when assessing credibilit
Carmickle v. Comm’iof Soc. Sec. Admin533 F.3d 1155, 1161 {9Cir. 2008);

Thomas v. Barnhart278 F.3d 947, 958-59 {9Cir. 2002). Lack of consisten
treatment is properly considered whessessing credibility. An inadequatg
explained lack of compliance with medi¢edatment may correctly be considered
the ALJ.Burch v. Barnhart400 F.3d 676, 680 {9Cir. 2005);Fair v. Bowen 885
F.2d 597, 603 (9 Cir. 1989). Subjective complaint®ntradicted by medical recorg
are properly considered, as long as it is not the only basis for discredit

claimant’s subjective complaint€armickle 533 F.3d at 1161.

ORDER GRANTING DEFENDANT’'S MOTION
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Loper's reliance orLingerfelter v. Astrug504 F.3d 1028, 1035-36"{XCir.
2007) is misplaced. ECF No. 13 at 7-10. While she is correct that testimony as
severity of symptoms cannot be discted “merely because they are unsuppor
by objective medical evidence,” the ALJ heedied on more than merely the lack
objective evidence. Moreover, Loper's staent that she “was not sent for
consultative psychological evaluation,” EQNo. 13 at 10, is sBiply incorrect. The
SSA informed Loper in its decision on omsideration that there was insufficie
evidence of an alleged anxiety disordecdese she failed to appear for a schedu
psychological consultative examation and did not ask to be rescheduled (Tr.
285,299).

The ALJ’s credibility assessment ssipported by the evidence and free
harmfulerror.

B. Medical evidence

Loper alleges the ALJ shalhave accepted the cortreted January and Jun
2011 opinions of treating cardiologisthdo Peterson, M.D. ECF No. 13 at 13-1
She alleges because he is a treating d@sid his opinions arsupported by Lope
and the lay testimony, and the doctors vdsagree with him are not cardiologisit
the ALJ erred. ECF No. 13 at 14. &fCommissioner responds that the ALJ

reasons for rejecting this contradictedropin are specific, legitimate, and support

ORDER GRANTING DEFENDANT’'S MOTION
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by substantial evidence. ECF No. 14 &tll. The court agrees with th
Commissioner.

The ALJ rejected Dr. Peterson’'s sommat dire limitations because h

opinions are internally inconsistent. The @iso inconsistent with other evideng

including medicalopinions(Tr. 19).

In January 2011 Dr. Peterson opined: thachycardia (frequent heart racin
limits Loper to working one to ten hoursrpgeek; (2) she has no limitations in jg
seeking activities and (3) she is limitedsedentary work for the next six montl
(Tr. 20, 314-15). In June 2011, Dr.t@eson opined Loper (1) could not wahky
hours because “overexertionutd cause arrhythmias”; (2) she had no limits in |
seeking activities and (3) could perform liginirk (Tr. 20, 317-18). Opinions thé
are internally inconsistent maproperly be given less weighEee Morgan v.
Commissioner of Social Sec. Admit69 F.3d 595, 603 {Cir. 1999).

The ALJ correctly points out Dr. Pesen’s opinions are also inconsiste
with Dr. Weir's, who examined Loper on July 27, 201Gpekr told Weir a
cardiologist had treated her with metopto[a generic form of toprol] withoui
improvement. She admitted she did not lgaek for follow up. Dr. Weir opinec
Loper had no exertional limitatior$r. 20, 245, 249).

Dr. Peterson’s opinions are contradictgdthose of William Hicks, Jr., whq

testified at the hearing. He opined dav could perform lightwork (Tr. 20-21,

ORDER GRANTING DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT ~ 11
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referringto Tr. 42).
An ALJ may properly reject any apon that is brief, conclusory and
inadequately supported by clinical finding3ayliss v. Barnhart427 F.3d 1211
1216 (¢ Cir. 2005). An ALJ may not relypolely on a nonexamining expert’s
opinion when rejecting the opinion of a tiieg doctor, as this does not constitute
substantial evidencePitzer v. Sullivan 908 F.2d 502, 506 n. 4 W9Cir.
1990)(emphasis added). Heireaddition to Dr. Hicks’ testimony, the ALJ relied gn
the contradictory opinion of examiningoctor Weir, who reviewed records,
examined and observed Loper, amdirfid no limitations. The ALJ relied on the
report of agency reviewing doctor Norm&taley, M.D., who also opined Loper had
no limitations. The ALJ notes Dr. Peten’s assessed dire limitations gre
inconsistent with the record as a whdler. 20-21, 245-49, 297). This would
include, in part, Loper’s ability to care for a young child.
The ALJ properly weighethe medical evidence.
C. Lay testimony
Loper alleges the ALJ erred by failing address the latestimony of Sean
Beck, Ms. Loper’s fiance or boyfriend. EQ¥o. 13 at 11-12, ferring to Tr. 57-64.
At the hearing Loper testified she and NBeck had been togeth four years (Tr.
50). Relying orMolina v. Astrue674 F.3d 1104, 1114f@Cir. 2012) and/alentine

v. Comm’r of Soc. Sec. Admirs74 F.3d 685, 694 {9Cir. 2009), the Commissione

-

ORDER GRANTING DEFENDANT’'S MOTION
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responds that the ALJ’s failure to disctiss testimony was at most harmless eri
ECF No. 14 at 11-12.

TheCommissioners correct.

When an ALJ discounts the testimonylaf witnesses, “he [or she] must gi\
reasons that are germane to each witnd&sgntine v. Comm’of Soc. Sec. Admin
574 F.3d 685, 694 {0Cir. 2009), citingDodrill v. Shalalg 12 F.3d 915, 919 {9
Cir. 1993).

However,

Where lay witness testimony does m@scribe any limitations not alreag
described by the claimant, the ALJ’s llagupported reasons for rejecting tl
claimant’s testimony apply equally well the lay witness testimony, it would 4
inconsistent with our prioharmless error precedent deem the ALJ's failure tg
discuss the lay witness testimaimybe prejudicial per se.

Molina v. Astrue 674 F.3d 1104, 1117 {<Cir. 2012), citingValentine 574 F.3d at
694.

Beck’'s testimony essentially mirrateLoper’'s. He described the san
symptoms. (Tr. 46-47, 58). The court already found the ALJ’s assessment of L
credibility was supported by substantial ende and free of harmful legal errg
Accordingly, these reasons apply to the tiestimony as well. Error if any is clearl
harmless because the layti@®ny is merely cumulative tthe claimant’s properly

discounted subjective complaints. In swaltumstances the ALJ was not required

discuss the lay testimony specificalyee Valentine574 F.3d at 694. In additior

ORDER GRANTING DEFENDANT’'S MOTION
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lay testimony can be rejected if, agdhat conflicts with medical evidenckeewis v.
Apfel 236 F.3d 503, 511-12{<Cir. 2001).

Loper alleges the ALJhsuld have weighed the ewdce differently, but the
ALJ is responsible for reviewing the eenice and resolving cdidts or ambiguities
in testimony Magallanes v. Bower881 F.2d 747, 751 {oCir. 1989). It is the role
of the trier of fact, not this courtp resolve conflicts in evidencRichardson 402
U.S. at 400. If evidence supports more tloare rational intemgtation, the Court
may not substitute its judgment for that of the Commissiohackett,180 F.3d at

1097;Allen v. Heckler 749 F.2d 577, 579 {91984). If there is substantial eviden

to support the administrative findings, ortiifere is conflicting evidence that wil

support a finding of either disabilityor nondisability, the finding of the
Commissioner is conclusiv&prague v. BowerB12 F.2d 1226, 1229-30{<Cir.
1987).

The ALJ's determinations are supfeat by the record and free of harmf
legal error.

CONCLUSION

O
@D

Ay "4

ul

After review the Court finds the AlLg’decision is supported by substantial

evidence and free of harmful legal error.
IT IS ORDERED:

Defendant’s motion for summary judgmeBCF No. 14 isgranted.

ORDER GRANTING DEFENDANT’'S MOTION
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Plaintiff’'s motion for summary judgment, ECF No. 13, is denied.
The District Court Executive is directea file this Order, provide copies t

counsel, enter judgment in favor of defendant@h®@SE the file.
DATED this 29th day of January, 2014.

S/ James P. Hutton

JAMES P. HUTTON
UNITED STATESMAGISTRATE JUDGE
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