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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

SHARON E. BARNETT

Plaintiff,

CAROLYN W. COLVIN,

Defendant

NO: CV-13-019}FVS

ORDERGRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT AND DENYING
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

JUDGMENT 1

BEFORE THE COURT are the parties’ cross motions for summary
judgmentECF Nos. 17 and 19T his matter was submitted for consideration
without oral argumentPlaintiff was represented yana C. MadserDefendant
was represnted bySarah L. Martin The Court has reviewed thedministrative
record and the parties’ completed briefing and is fully infornkea the reasons
discussed below, theuartgrantsDefendant’sMotion for Summary Judgment and
deniesPlaintiff's Motion for Summary Judgment

JURISDICTION

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
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Plaintiff Sharon E. Barnefirotectively filed forsupplemental security
income (“SSI”) on January 8, 2010. Tr. 199. Plaintiff initially alleged an onset d
of December 31, 1995 (Tr. 1§dutlater amendethe onset date to January 8,
2010 (Tr.37). Benefits were denied initially and upoemonsideratio. Tr. 115
118, 12021. Plaintiff requested a hearing before an adrnats/e law judge
(“ALJ") , which was held before ALJ R.J. Payne on June 21, 2011.-BA.G2e
ALJ denied baefits (Tr. 88105, but the Appeals Council remanded the Gawk
directed the ALJ talevelop the recorénd further evaluate Plaintiff's subjective
complaints and RFCTr. 106-110). This hearingvas held before ALJ R.J. Payne
on July 26, 2012. Tr. 361. Plaintiff was represented by counsel and testified at
the heang. Tr. 46-60. Medical experDr. Donna Veraldalso testifiedTr. 3845.
The ALJ denied beneft(Tr. 1434) and the Appals Council denied veew (Tr.

1). The matter is now before this court pursuant to 42 U.S.C. § 405(g).
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing and
transcripts, the ALJ’s decision, and the briefs of Plaintiff and the Commissionel
and will therefore nly be summarized here.

Plaintiff was 36years old at thetme of the hearingShe completedenth
grade and was in special education her wholeTife47-48. Plaintiff has been

only sporadically employed and testified that she nke&tany job for more than

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 2
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one or two months at a timér. 49-50. Plaintiff testified that the numbemne
reason she wouldn’t be able to work is she is forgetful. F&bShe also testified
that her reading, writing, and math skills are “poor.” Tr. 47.

STANDARD OF REVIEW

A district court's review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 405(¢
limited: the Commissioner's decision will be disturbed “only if it is not supportec
by substantial evidence or is based on legal erkol.¥/. Astrue,698 F.3d 1153,
1158-59 (9th Cir.2012) (citing 42 U.S.C. § 405(g)). “Substantial evidence” meal
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusion.”ld. at 1159 (quotation and citation omitted). Stated differently,
substantial evidencejgeates to “more than a mere scintilla[,] but less than a
preponderanceld. (quotation and citation omitted). In determining whether this
standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching farpporting evidence in isolatiofd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence in the record “is suscep
to more than one rational interpretation, [the court] mpsbld the ALJ's findings
if they are supported by inferences reasonably drawn from the relstoliia v.

Astrue,674 F.3d 1104, 1111 (9th Cir.2012). Further, a district court “may not

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
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reverse an ALJ's decision on account of an error that is harmksst™111. An
error is harmless “where it is inconsequential to the [ALJ's] ultimate nondisabili
determination.’ld. at 1115 (quotation and citation omitted). The party appealing
the ALJ's decision generally bears the burden of establishing that iewasd
Shinseki v. Sanders56 U.S 396, 40910 (2009).
FIVE-STEP SEQUENTIAL EVAL UATION PROCESS

A claimant must satisfy two conditions to be considered “disabled” within
the meaning of the Social Security Act. First, the claimant must be “unable to
engagen any substantial gainful activity by reason of any medically determinab
physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous period of not less than t\
months.” 42 US.C. § 1382c(a)(3)(A). Second, the claimant's impairment must b
“of such severity that he is not only unable to do his previous work[,] but canno
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above criteee20 C.F.R. 88
404.1520(a)(4)(K(v); 416.920(a)(4) (K(v). At step one, the Commissioner

considers the claimant's work activity. 20 C.F.R. 88 404.1520(a)(4)(i);

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 4
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416.920(a)(4)(i). If the claimant is engaged in “substantial gainful activity,” the
Commissioner must find that the claimant is not disabled. 20 C.BR. §

404.1520(b); 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of
claimant's impairment. 20 C.F.R. 88 404.1520(a)(4)(ii); 416.9@D(4a). If the
claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c);
416.920(c)If the claimant's impairment does not satisfy this severity threshold,
however, the Commissioner must find that the claimant is not diséathled.

At step three, the Commissioner compares the claimant's impairment to
several impairments recognized by then@assioner to be so severe as to
preclude a person from engaging in substantial gainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a) (4)(iii). If the impairment is as severe or more
severe than one of the enumerated impairments, the Commissiosigiind the
claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d); 416 .920(d).

If the severity of the claimant's impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the

claimant's “residual functional capacity.” Residual functional capacity (“RFC"),

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 5
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defined generally as the claimant's ability to perform physical and mental work
activities on a sustained basis despite his or her limitations (20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1)), is relevant to both the fourth and fifth steps of t
analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 88 404.1520(a)(4)(iv); 416.920(a)(4)(i

If the claimant is capable of performing past relevant work, the Commissioner

must find that the claimant is not disabled. 20 C.F.R. § § 404.1520(f); 416.920(f).

If the claimant is incapable of performing such work, the analysis proceeds to ¢
five.

At step five, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing other work in the national economy.

C.F.R. 88 404.1520(a)(4)(v); 416.920(a) (4)(v). Irkmg this determination, the
Commissioner must also consider vocational factors such as the claimant's ags
education and work experiendd. If the claimant is capable of adjusting to other
work, the Commissioner must find that the claimant is not cisal20 C.F.R. 8§ 8§

404.1520(g)(1); 416.920(g) (1). If the claimant is not capable of adjusting to oth
work, the analysis concludes with a finding that the claimant is disabled and is

therefore entitled to benefitkl.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
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The claimanbeargshe burden of praf at steps one through four above.
Lockwood v. Comm'r of Soc. Sec. Adntiig F.3d 1068, 1071 (9th Cir.2010). If
the analysis proceeds to step five, the burden shifts to the Commissioner to
establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national economy.” 20 C.F.R. 8§ §
404.1560(c); 416.960(@)y; Beltran v. Astrue700 F.3d 386, 389 (9th Cz012).

ALJ'S FINDINGS

At step me, the ALJ found Plaintiff had not engagedcubstantial gainful
activity sinceJanuary 8, 2010, treamendedalleged onset datér. 19. At step two,
the ALJ found Plaintiff has the following severe impairments: learning disorder,
dysthymic disorder, borderline intellectual functioning, and deéeenpersonality
disorder Tr. 19 At step three, the ALJ fourttat Plaintiffdoes not have an
impairment or combination of impairments tinag¢etor medically equals the
severity of one of the listed impairment2i C.F.R. Par404, Subpt. P, App’x 1.
Tr. 23 TheALJ then determinethat Plaintiffhadthe RFC

to perform a full range of work at all exertional levels but with the followin

nonexertional limitations: moderate limitations in the ability to understand

remember, and carry out detailed instructions; the ability to interact
appropriately with the general public; and the ability to set realistic goals
make plans independently of others

Tr. 25 At step four, the ALJ found Plaintiff has no past relevant work. TrAR8

step five, the ALJ founthatconsidering the Plaintiff's age, education, work

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
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experience, and RFC, thaeejobsthat exist in significant numbens the national
economy that Plaintiff can perform. Tr..28
ISSUES

The question is whether the AL3scision is supported by substantial
evidence and free of legal error. Specifically, Pl#fiatsserts: (1jhe ALJ
improperly discounted Plaintiff's statements regarding the severity of her
Impairmentsand (3 the ALJ did not poperly consider nor reje@r. John
Arnold’s medical opinionECF No. 17 at 8.2. Defendant argues: (1heALJ
provided clear and convincing reasons to find Plaintiff not credaid(2) the
ALJ properlyweighed Dr. Arnold’s opinionECF No. 19 at 4.3.

DISCUSSION
A. Credibility

In socialsecurityproceedings, a claimant must prove the existence of
physical or mental impairment with “medical evidence consisting of signs,
symptoms, and laboratory findings.” 20 C.F.R. 88 416.908; 416.927. A claiman
statements about his or her symptoms alone wilbnffice. Id. Once an
Impairment has been proven to exist, the claimant need not offer further medic
evidence to substantiate the alleged severity of his or her sym@amzell v.
Sullivan,947 F.2d 341, 345 (9th Cir.1991) (en banc). As long asitpairment
“could reasonably be expected to produce [the] symptoms,” the claimant may (¢

a subjective evaluation as to the severity of the impairneknthis rule

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 8

al

ffer




10

11

12

13

14

15

16

17

18

18

20

recognizes that the severity of a claimant's symptoms “cannot be objectively
verified ormeasured.1d. at 347 (quotation and citation omitted).

If an ALJ finds the claimant's subjective assessment unreliable, “the ALJ

must make a credibility determination with findings sufficiently specific to permit

[a reviewing] court to conclude that th& Adid not arbitrarily discredit claimant's
testimony.”Thomas v. Barnharg78 F.3d947, 958 (9th Cir.2002). In making this
determination, the ALJ may considatter alia: (1) the claimant's reputation for
truthfulness; (2) inconsistencies in the claimant's testimony or between his
testimony and his conduct; (3) the claimant's daily living activities; (4) the
claimant's work record; and (5) testimony from physicians or third parties
concerning the nature, severity, and effect of the claimant's conditioAbsent
anyevidence of malingering, the ALJ's reasons for discrediting the claimant's
testimony must be “specific, clear and convincir@iaudhry v. Astrueg88 F.3d
661, 672 (9th Cir.2012) (quotation and citation omitted).

Plaintiff argues the ALiImproperly discounte@laintiff's testimony
concerning the severity of her impairments. ECF No. 17-421Plaintiff
testified thattould not read a newspaper because of poor reading skills, and alg
reported that her spelling and math skills were poor. Tr. 47. She testified that tf
“number one reason” she was unable to work was that she was “fafgetfld3-

54.The ALJfound Plaintiff's “statements concerning the intensity, persistence,

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 9
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and limiting effects of [her] symptoms are not entirely crisdiilr. 26. The ALJ
listed multiple reasons in support of this adverse credibility finding.

First, the ALJcitesobjective medicatévidencehat does not support
Plaintiff’'s claim that she cannot work due to being forgetful. Tr. 26. Subjective
testimony cannot be rejectsdlelybecause it is not corroborated by objective
medical findings, but medical evidence is a relevant factor in determining the
severity of a claimant’s impairmen®ollins v. Massanayi261 F.3d 853, 857 (9th
Cir. 2001)Yemphasis added)/Vhile the court notes that Plaintiff was consistently
diagnosed as having “borderline intellectual functioning” (Tr.,3D0, 418, the
results of mental status examinations have generally been within normal limits
311-12,325326,362-363,402,417-418).The ALJ also relies on evidence that
Rey-15 tests “have been consistent with memory malingering.” Tr. 26 (citing 41

424)." Finally, the ALJ accurately notes that the psychological evaluation evidel

! Defendant argues that this mention of memory malingering was a separate re
given by the ALJ to support his adverse credibility finding. ECF No. 1%8at 7

However, the court finds the context of the ALJ’s citation to this evidence was t

(Tr.

7,

nce

ason

0]

support the reasoning that objective medical findings did not corroborate Plaintiff's

testimony that she could not work because she was forgetful. Thus, malingering

will not be analyzed as a separate reason, nor does it alter the applicable stang

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 10
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contains no report by Plaintiff of significant memory problefs26.This
objective medical evidence was relevant and properly considered by thas#tlJ,
did not form the sole basis for haslverse credibility finding.

Secondthe ALJ identified multiple inconsistencigsthe recordhat
support the ALJ’s finding that Plaintiff was not credible. Most glaringly, Plaintiff
testified that the primary reason she could not work was forgetfulness (Tr. 54),
at the same hearing she testified that her memory is “okay” ZJ.r Faintiff's
Inconsistent statements about this sympémea clear and convincing reason to
find her not credibleSee Smolen v. Chat&0 F.3d 1273, 1284 (9th Cir. 1996)
(ALJ may consider prior inconsistent statements concerning symptoms in
consideing credibility)).

Moreover, the ALJ founthat “[a]lthough the undersigned has found the
claimant’s history of substance dependence is not material to the determinatior
disability, the claimant has provided inconsistent information related to her
subgance use.” Tr. 28Conflicting statements about substance abuse may suppdg
an ALJ’s “negative conclusions about [Plaintiff's] veracityhomas278 F.3d at
959; see alsdBunnellv. Sullivan 947F.2d 341, 346 (9th Cir. 1991) (an ALJ may

discredit a claimant’s allegations based on relevant character evidéfnes).

in this case requiring the ALJ to give clear and convincing reasons to support

finding Plaintiff's testimony not credibl&eeChaudhry 688 F.3d a672

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 11
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guestionedat the hearing, Plaintiff alternately testified that she used illegal drug:
“two years ago,” “
somewhere around there.” Tr.-5Q. She further testified that the only drug she

previously used was marijuana. Tr. 51. However, in 2010 she reported to Dr. J

Everhart that she “now uses marijuana occasionally” although the “last time sh

two to four years ago,” and “four years ago, five years ago, of

)

byce

e

used marijuana was about two years ago;” and she denied using any other drugs.

Tr. 361. In contrast to these previous report§eptembeR011 she reported to
Dr. John Arnold that “she had not used meth in years” anthsiense of
marijuana was “about a year and a half ago.” Tr. 417. The record agais show

inconsistent responsesgarding drug use in November 2011 when she denied al

drug or alcohol usage with “the exception of smoking cannabis during her youth.

Tr. 422. But in 2007 she reported smoking methamphetamines “three to four
weeks ago” (Tr. 310gnd then contradictorily reported in 2008 that she last useg
methamphetamines one and a half yearag@23) The former provider
concluded that Plaintiff was “vague and inconsistent regarding her substance g
history” (Tr. 310); andhe latterdeterminedhat Plaintiff's “report of last
methamphetamine and marijuana use do not appear to be credible when com
to the medical record (Tr. 324).

Plaintiff argues thathis reason was “inadequate” because it is

“uncontradicted that there is no evidence of current substance abuse and subg

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 12
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abuse has no [effect] on her diagnoses or impairment.” ECF No. 171&t 11
However,Plaintiff's inconsistenstatementshroughout tle recordregardingooth
the timing and nature of her drug usea clear and convincing reason to discount
Plaintiff's credibility.

Third, the ALJ found that Plaintiff's “poor work history additionally raises
some questions as to whether the current unemployment is truly the result of
mental health problems.” Tr. 26. Poor work history is an appropriate factor to
consider when evaluating Plaintiff's credibilitgee Thoma®78 F.3d at 959 his
reasorwasnot challenged by Plaintiff in her briefin§ee Carmickle v. Comm’r of
Soc. Sec. Admin533 F.3dL155, 1161 n.2 (9th Cir. 2008)ourtmay declingo
address this issue as it was not raised with specificity in Plaintiff's briefksg)
noted by the ALJ, Plaintiff has not worked since 1998; and prior to that Plaintiff
only worked sporadically and not at substantial gainful activity levels. TEI#S.
testified that the longest she had ever worked was one or two months at & time
49-50. Plaintiff's poor work history, even in the years predating her alleged
disability, is a clear and convincing reason to discount Plaintiff's credibility

Finally, the ALJ noted that Plaintiffid not seek mental health counseling at
any time during the relevant period. Tr. 26. Unexplained, or inadequately
explained, failure to seek treatmentf@aiow a prescribed course of treatment may|

be the basis for an adverse credibility finding unless thershewing of a good

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 13
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reason for the failureOrn v. Astrue495 F.3d 625, 638 (9th Cir. 200However,
an ALJ “must not draw any inferences about an individual's symptoms and the
functional effects from a failure to seek or pursue regular medical tnetatme
without first considering any explanations that the individual may provide, or ot
information in the case record, that may explain infrequent or irregular medical
visits or failure to seek medical treatment.” Social Security Ruling (“SSR7®06
at *7 (July 2, 1996), available at 1996 WL 374186. Plaintiff's briefing offers no
explanation for her failure to pursue treatment. Plaintiff testified that she has
medical insurance and she knows how to make an appoinffinebi-52. A

review of the recordanfirms that Plaintiff did not seek mental health treatment;
and reveals a statement by Dr. Arnold in 2010 indicating that the only conditior
that would impair Plaintiff's ability to cooperate with treatment was “non
compliance.Tr. 402.Plaintiff's failure to pursue treatment was a vatigson to
find hernot credible.

For all of these reasons, and having thoroughly reviewed the record, the
court concludes that the ALJ supported his adverse credibility finding with
specific, clear and convincing reasons supported by substantial evidence.

B. Medical Opinion Evidence
There are three types of physicians: “(1) those who treat the claimant

(treating physicians); (2) those who examine but do not treat the claimant

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 14
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(examining physicians); and (3) those who neither examine nor treat the claima
[but who review the claimant's file] (honexamining [or reviewing] physicians).”
Holohan v. MassanarR46 F3d 1195, 120402 (9th Cir.2001(citations omitted).
Generally, a treating physician's opinion carries more weight than an examining
physician's, and an examining physician's opinion carries more weight than a
reviewing physician'sHolohan v. MassanarR46 F3d 1195, 120402 (9th
Cir.2001)(citations omitted)f a treating or examining physiciargpinionis
uncontradictedthe ALJ may reject it only by offering “clear and caneing
reasons that are supported by substantial evideBegliss v. Barnhar427 F.3d
1211, 1216 (9th Cir.2005Conversely, “[if a treating or examining doctor's
opinionis contradicted by another doctarjginion, an ALJ may only reject it by
providing specific and legitimate reasons that are supported by substantial
evidence.ld. (citing Lester v. Chater@1 F.3d 821, 83831 (9th Cir.1995)).
“However, the ALJ need not accept thignionof any physician, including a
treating physician, if thaipinionis brief, conclusory and inadequately supported
by clinical findings.”Brayv. Comm'r of Soc. Sec. Admib54 F.3d 12191228
(9th Cir. 2009)(quotation and citation omitteR)aintiff argueghatthe ALJerred
by improperly rejectinddr. JohnArnold’s opinion.ECF Na 17 at 810.

In December 2010, Dr. Arnolexaminedhe Plaintiff andassessed marked

limitations in multiple cognitive and social factors, including her ability to:

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 15
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understand, remember, and persist in tasks by following compeudtions of
three or more steps; learn new tasks; communicate and perform effectively in g
work setting with either normal or limited public contact; and maintain approprig
behavior in a work setting. Tr. 40He opined in the narrative section thaaiRtiff
was “capable of understanding and carrying out simple repetitive instructions”
able to“complete very simple tasks without close supervision.” Tr. #01.
November 2011, Dr. Arnoldgain examined the Plaintiff asdnilarly concluded
that Plaintiff is “capable of following simple and repetitive instructions,” but she

would “function best in a work environment having direct support from

supervisors and fellow employees... [that] does not require direct interaction with

the general public.” Tr.22.He also opined that Plaintiff's “difficulty with
memory, focus and concentration will limit her sucaaske work setting.” Tr.
422,

The ALJ gave little weight tthe evaluationsonducted by Dr. Arnold

during the relevant perigdTr. 27. Plaintiff argues the ALJ “did not properly

% Dr. Arnold alsoconducted an evaluation in 2009 that found substantially simila
limitations agn hislater assessments. Tr. 350. The ALJ did not address this
evaluation in his decision. However, [m]edical opinions that predate the allegec
onset of disability are of limited relevanc€armickle 533 F.3d at 1169 he

amended alleged onset date in ttase is January 8, 2046d the evaluation was

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
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consider nor reject Dr. Arnold’s opinion and, instead, relied on the testimony of]
Dr. Veraldi.” ECF No. 17 at 10. Plaintiff notes that Dr. Arnold examined Plaintift
whereas Dr. Veraldi testified as a medical expert at the hearing but did not treg
examine the Plaintiff. Tr. 3&5. Plaintiff is correct that “[t]he opinion of a
nonexamining physician cannoy itselfconstitute substantial evidence that
justifies the rejection of the opinion of either an examiming treating physician.”
Lester v. Chater81 F.3d 821, 831 (9th Cir. 1995)(emphasis added). However,
where, as here, the treating physician's opinion is contradicted by medical
evidence, the opinion masyill be rejected if the ALJ provides specific and
legitimate reasons supported by substantial evidence in the r&€esmAhdrews v.
Shalala,53 F.3d 1035, 1041 (9th Cir.199P)aintiff contends that “the ALJ did

not expressly reject Dr. Arnold’s report and utterly failed to provide any reason
discountit.” ECF No. 17 at 10. However, while not identifiedchallengedy
Plaintiff in her opening brief, the ALJ did offer specific and legitimate reasons f¢
rejecting Dr. Arnold’s opinionSee Carmicklgs33 F.3dat 1161 n.Zcourtmay
declineto address ik issue as it was not raised with specificity in Plaintiff's

briefing).

conducted in 20Q9Tr. 37.In addition, Plaintiff does not argue that the ALJ erred
in failing to consider this opinion. Thus, the court declines to address this issue

it was not raised in Plaintiff's briimg. See idat 1161 n.2.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYINGPLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT 17
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As an initial matter, the court finds thato of the reasons given by the ALJ

for rejecting Dr. Arnold’s opinion are not specific, legitimatad supported by

substantial evidence. First, the ALJ identifies an alleged discrepancy between {

narrative portions of Dr. Arnold’s evaluations indicating that Plaintiff was capable

of understanding and carrying out simple and repetitive instructions (Tr. 401, 4
and the marked limitati@assessed by Dr. Arnold in the chdadx portion ofthe
2010evaluation as identified above, including but not limited to the ability to
learn new tasks and the ability to maintain appropriate behavior in the work
setting. Tr. 401. The ALJ is correct that in the functional limitations section of th
DSHS evaluation form, “marked” is defined as “very significant interference
“with theindividual’s ability to perform basic workelated activities” (Tr. 27,

401). However, the ALAppeardo reason that is inconsistent for Dr. Arnold to
opine that Plaintiff is capable of understanding and carrying out simple and
repetitive instructions while at the same time assessiggnarked limitations in
other cognitive and social factors. The ALJ does not cite a specific functional
limitation assessed by Dr. Arnold as “marked” that is inconsistent with his opini
that Plaintiff can carry out simple and repetitive tasks. In fact, Dr. Arnold’s cheqg
the box limitations were consistent with his narrative comments, as he assesse
mild limitation in Plaintiff's ability to understand, remember, and persist in tasks

following simple instructions, in contrast to marked limitations in her ability to
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understand, remember, and persist in following complex instructions. TITHB1

reason is not specific and legitimate, nor is it supported by substantial evidence.

Second, the ALJ rejects Dr. Arnold’s opinion based in part on “the setting
where [Plaintiff] was being evaluated for the specific purpose of determining
entitlemento either state general assistance benefits, where rules for obtaining
benefits are much more relaxed than those used for Social Security disability
purposes, or for the express purpose of determining eligibility to social security
benefits.” Tr. 2728. It is wellsettled in the Ninth Circuit that the purpose for
which a report is obtained does not provide a legitimate basis for rejecteg it.
Lester v. Chater81 F.3d 821, 832 (9th Cir. 1999hus, the ALJ erred in
considering the purpose for which.[#rnold’s report was obtained.

However, despit¢his flawed reasoning, thesgrorsare harmless loause
the ALJ articulatecdditionalspecific and legitimate reasofws rejecting Dr.
Arnold’s opinion that were supported by substantial evideédee.Camickle, 533
F.3d at 11663. First, the ALJ found that several of Dr. Arnold’s opinions were
unsupportedby the results ohis owntesting, andherecord as a wholdr. 27.
Consistency with the medical record as a whole, and between a treating physiq
opinion and his or her own treatment notes, are relevant factors when evaluatir
treating physician’s medical opiniotseeBayliss 427 F.3d at 1216 (discrepancy

betweertreating physician’s opinion and clinical notes justified rejection of
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opinion); Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001) (ALJ may
reject treating physician’s opinion that is unsupported by record as a whole, or
objective medical findigs”). Moreover,’an ALJ need not accept the opinion of a
doctor if that opinion is brief, conclusory, and inadequately supported by clinics
findings.” Thomas 278 F.3d at 957

Here, Dr. Arnold opined that Plaintiff's “difficult with memory, focus, and
concentration would limit her success in the work setting.” Tr. 422. Howaser,
noted by the ALJ, the results of the few mental status examinaboisictedy
Dr. Arnold were within normal limits. Tr. 402, 4418. Most notably, in
September 2011, Dr. Aofd found that Plaintiff had “relatively good shderm,
and acceptable long term memory” and “generally adequate concentraliicesab
at the time of assessment.” Tr. 4478. The ALJ found Dr. Arnolds statement
wasalso unsupported by thngitudinal record whichndicates her pace
persistence, and memory are all within normal limits.” Tr. 27. In 2007, Dr. Mah¢
Dalley found Plaintiff's IQ indicated Borderline Intellectual Functioning, but the
results of the mental status exam were in the nornfahitd impairment” range.
Tr. 312:312. Dr. Dalley opined that Plaintiff did not have a psychological disabil
that would prevent her from working in an entry level position. Tr. 315. In 2008
Dr. Joyce Everhart opined that Plaintiff had “no difficultyttwexecutive

functioning,” “persistence seems good,” and the results of mental status examg
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were within normal limits. Tr. 32827. In 2010, Dr. Everhart opined that
Plaintiff's pace and persistent were good; and mental status exam results indic
her Iong term memory was fair, and she was able to recall three of three object
immediately and three of three objects after five minutes. Tr38@2

The ALJ noted an additionadternal inconsistency between Dr. Arnold’s

statement in November 2011 that Plaintiff “will require direct supervision in tern

of meeting even basic cognitive demands” (Tr. 422); and his opinion in an earlier

evaluation that Plaintiff “can complete very simple taskboutclose
supervision” (Tr. 40emphasis added)he NovembeR011 statemens also
inconsistent with the medical record as a whalgich consistently indicates no
problems with social functioning, using public transportation, andactieg with
medical professionals. Tr. 312, 327, 362, 400, 422. After an exhaustive review
of the record, the court finds that inconsistencies between several of Dr. Arnolc
opinions in November 2014and his own treatment notes and objective findings
from the record as a whole, was a specific and legitimate reason for the ALJ to
reject Dr. Arnold’s opinion.

Finally, the ALJ reasoned that “Dr. Arnold appeared to place undue reliaf
upon the subjective allegations” of the Plaintiff. Tr. 27. “An ALJ mggct a
treatment physician’s opinion if it is based ‘to a large extent’ on a claimant's se

reports that have been properly discounted as incredideiimasetti v. Astrye
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533 F.3d 1035, 1041 (9th Cir. 2008s discussed above, the ALJ properly fdun
Plaintiff wasnot credible. Dr. Arnold’s opiniowas based in part on Plaintiff's
self-reports; therefore this was a valid reason for the ALJ to reject his opinion.

For all of these reasons, the ALJ properly rejected Dr. Arnold’s medical
opinion by artculating specific and legitimate reasons supported by substantial
evidence.

CONCLUSION

After review the court finds the ALJ’s decision is supported by substantia
evidence and free of harmful legal error.
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF No., i¥DENIED.

2. Defendant’s Motiorfor Summary Judgment, ECF No.,19

GRANTED.
The District Court Executive is hereby directed to enter this Order and

provide copies to counsel, enter judgment in favoheflefendant, anGLOSE

the file.
DATED this 19" dayof June 2014
s/Fred Van Sickle
Fred Van Sickle
SeniorUnited States District Judge
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