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bIvin
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
TYSON DONALD PERKINS No. CV-13-0236FVS
Plaintiff,
ORDER GRANTINGDEFENDANT'S
VS. MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION
CAROLYN W. COLVIN, Acting FOR SUMMARY JUDGMENT
Commissioner of Social Security,
Defendant.

BEFORE THE COURT are cro$dotions for Summary Judgment. (Ct. R&f), 22)
Attorney Jeffrey Schwalrepresents plaintiff, Special Assistant United States Attofreryye
Erin Sheaepresents defendant. After reviewing the administrative record and deef&yi the
parties, the court GRANT8efendant’'sMotion for Summary Judgment and DENIp&intiff's
Motion for Summary Judgment.

JURISDICTION

Plaintiff Tyson Donald Perkingplaintiff) protectively filed for disability insurance
benefits (DIB)on December 22010 (Tr. 189) Plaintiff alleged an onset date DEcember 15,
201Q (Tr. 32, 165) Benefits were denied initially and on reconsideration. (Tr. 120,) 124
Plaintiff requested a hearing before an administrative law judge (ALJ)hwias held before
ALJ Donna W. Shipp®n February 282012 (Tr. 32-93) Plaintiff was represented by coehs
and tedfied at the hearing. (T86-42 60-68, 7082.) Medical expertStephen Rubin, Ph.D. and
vocational expert Daniel McKinney also testified. (B2-60, 69, 8292) The ALJ denied
benefits (Tr.15-26 and the Appeals Council denied review. (Tr. 1.) The matter is now bef
this court pursuant to 42 U.S.C. § 405(Q).
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STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing trans¢rgptsld’s
decision, and the briefsf gplaintiff and the Commissioner, and will tieéore only be
summarized here.

Plaintiff was 33 years oldat the time of the hearing. (Tr. §0He graduated from high
school andattended some college. (Tr.,3828) He has work experience asfootball coach,
security guard, nanny, room service provider and pantry cook for a hotel, recepteadst
steward, desk clerk at a golf course, laborer, athletic shoes salesmatyrduassembler,
warehouse administrator, wood and hardware salesman, shelf stocker, assemblyrkare
airplane and truck loader, website builder, and warehouse driver and stocker.-§2r) H@

builds custom furniture in his garage a few hours a day. (Tr. 37.) He testified thatamiber

2010 he started having depression issues and cut his left arm on the inside and outSi@g. (T

He has anxiety attacks, irrational thoughts, stress, and sometime wantshimself for relief.
(Tr. 62.) He has been more irritable and had a lot more anxiety attacks. (Tr. 63.) Hie lgises
room to isolate himself from his children. (Tr. 68lpise triggers anxiety and irritability. (Tr.
64.)
STANDARD OF REVIEW

Congress has provided a limited scope of judicial review of a Commissioeersoah.
42 U.S.C. 8§ 405(g). A Court must uphold the Commissioner’s decision, made through an
when the determination is not based on legal error and is supported by substantiakeSekeng
Jones v. Heckler760 F. 2d 993, 995 (9th Cir. 1983kckett v. Apfell80 F. 3d 1094, 1097 (9th
Cir. 1999). The [Commissioner’s] determination that a claimant is not disabled will be uphel
the findings of fact are supported by substantial evidergelgado v. Heckler722 F.2d 570,
572 (9th Cir. 1983) (citing 42 U.S.C. 8§ 405(g)). Substantial evidence is than a mere
scintilla, Sorenson v. Weinbergeb14 F.2d 1112, 1119 n. 10 (9th Cir. 1975), but less than
preponderanceMcAllister v. Sullivan 888 F.2d 599, 60602 (9th Cir. 1989)Desrosiers V.
Secretary of Health and Human Servic&l6 F.2d 573, 576 (9th Cir. 1988). Substantig
evidence “means such relevant evidence as a reasonable mind might accept as adeq
support a conclusion.Richardson v. Perales402 U.S. 389, 401 (1971) (citations omitted)
“[S]uch inferences and conclusions as the fassioner] may reasonably draw from thg
evidence” will also be upheldMark v. Celebrezze348 F.2d 289, 293 (9th Cir. 1965). On
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review, the Court considers the record as a whole, not just the evidence supportiegdioa d
of the CommissioneiWeetmarv. Sullivan 877 F.2d 20, 22 (9th Cir. 1989) (quotiKgrnock v.
Harris, 648 F.2d 525, 526 (9th Cir. 1980)).

It is the role of the trier of fact, not this Court, to resolve conflicts in evideng
Richardson, 402 U.S. at 400. If evidence supports more dhanrational interpretation, the
Court may not substitute its judgment for that of the Commissidiaekett 180 F.3d at 1097;
Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision supportegd
substantial evidence will still bees aside if the proper legal standards were not applied
weighing the evidence and making the decisBmawner v. Sec’y of Health and Human Serv
839 F.2d 432, 433 (9th Cir. 1988). Thus, if there is substantial evidence to support
administrative fndings, or if there is conflicting evidence that will support a finding of eith
disability or nondisability, the finding of the Commissioner is conclu$Syeague v. Bower812
F.2d 1226, 1229-30 (9th Cir. 1987).

SEQUENTIAL PROCESS

The Social Security Act (the “Act”) defines “disability” as the “inability tayage in any
substantial gainful activity by reason of any medically determinable gdlysir mental
impairment which can be expected to result in death or which has lasted or caredtedexp
last for a continuous period of not less than 12 months.” 42 U.S.C. 88 423 (d)(1)(A), 11
(@)(3)(A). The Act also provides that a plaintiff shall be determined to be undsalality only
if his impairments are of such severity th&iptiff is not only unable to do his previous work
but cannot, considering plaintiff's age, education and work experiences, engagg other
substantial gainful work which exists in the national economy. 42 U.S.C. 88 423(d)(2)
1382c(a)(3)(B). Thusthe definition of disability consists of both medical and vocation
componentsEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir. 2001).

The Commissioner has established a -Btep sequential evaluation process foy

determining whether a claimant issdbled. 20 C.F.R. 88 404.1520, 416.920. Step ol
determines if he or she is engaged in substantial gainful activities. dfain@ant is engaged in
substantial gainful activities, benefits are denied. 20 C.F.R. 88 404.1520(a)(4]
416.920(a)(4)(1).

If the claimant is not engaged in substantial gainful activities, the decision m3

proceeds to step two and determines whether the claimant has a medically spagneent or

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT3

e.

n

the

11
—_

382¢C

A),

ne

0,

\ker




combination of impairments. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4f(ihe claimant
does not have a severe impairment or combination of impairments, the disabilitysatiEnied.

If the impairment is severe, the evaluation proceeds to the third step, which esttigar
claimant’s impairment with a number of listedgairments acknowledged by the Commissiong
to be so severe as to preclude substantial gainful activity. 20 C.F.R. 88 404.152i)(a)(4
416.920(a)(4)(ii); 20 C.F.R. § 404 Subpt. P App. 1. If the impairment meets or equals one
listed impairments, #hclaimant is conclusively presumed to be disabled.

-

h)(
f the

If the impairment is not one conclusively presumed to be disabling, the evaluation

proceeds to the fourth step, which determines whether the impairment prevetasriaatdrom

performing work he orte has performed in the past. If plaintiff is able to perform his or her

previous work, the claimant is not disabled. 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4
At this step, the claimant’s residual functional capacity (“RFC”) assesssnemnsiered.

If the claimant cannot perform this work, the fifth and final step in the psatsermines
whether the claimant is able to perform other work in the national economy in view of his of
residual functional capacity and age, education and past work experience. 20 C.F.H
404.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v. Yuckerd82 U.S. 137 (1987).

The initial burden of proof rests upon the claimant to establish a prima facie fcas
entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 (9th Cir. 197Mgeanel
v. Apfe|] 172 F.3d 1111, 1113 (9th Cir. 1999). The initial burden is met once the claim
establishes that a physical or mental impairment prevents him from engaging in Hes o
previous occupation. The burden then shifts, at step five, to the Commissioner to show th
the claimant can perform other substantial gainful activity and (2) a ‘isignifnumber of jobs
exist in the national economy” which the claimant can perfétail. v. Heckler 722 F.2d 1496,
1497(9th Cir. 1984)If the Commissioner does not meet that burden, the claimant is found tq
disabled Burch v. Barnhart400 F.3d 676, 679 {oCir. 2005).

ALJ'S FINDINGS

At step one of the sequential evaluation process, the ALJ found plaintiff did not @mgag

substantial gainful activitgince December 13010, the alleged onset dafér. 17.) At step

two, the ALJ found plaintiff hathe following severe impairments: generalized anxiety disorder

and depressior(Tr. 17.) At step three, the ALJ fourlaintiff does not have an impairment or
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combhnation of impairments that metr medically equad one of the listed impairments R0
C.F.R. Part 404, Subpt. P, App. 1. (Tr.)IBhe ALJ therdetermined

[C]laimant hadhe residual functional capacity teniorma full range of work at

all exertional levels. The claimant can remember locations and -likerk
procedures and understand, remember and carry out very short and simple as well
as detailed instructions. He can perform activities within a schedamtam
regular attendance, and be punctual within customary tolerances; sustain an
ordinary routine without[t] special supervision; make simple wet&ted
decisions and complete a normal workday and workweek without interruptions
from psychologically based symptoms and to perform at a consistent pace without
an unreasonable number and length of rest periods. The claimant can interact
appropriately with the general public; ask simple questions or request assistance;
accept instructions and respond appiadpty to criticism from supervisors; get
along with coworkers or peers without distracting them or exhibiting behavioral
extremes and maintain socially appropriate behavior and adhere to basic standards
of neatness and cleanliness. He can respond apgedprio changes in the work
setting, be aware of normal hazards and take appropriate precautions and set
realistic goals or make plans independently of others. The claimant works best i
environments with superficial contact with supervisors, coworketghangeneral

public and where he would not be required to use public transportation.

(Tr. 20). At stepfour, the ALJ found plaintiftapableof performingpast relevant work(Tr. 24)
Thus, the ALJ concluded plaintiff was natder a disability as defined in the Social Security Ag
from Decembed 5, 2010, through the date of the decis(dm. 26.)
ISSUES

The question is whether the ALJ’s decision is supported by substantial evidencesand
of legal error. Specifically, piatiff assertshe ALJerredby: (1) improperly rejected the opinion
of an examining psychologist; (2) improperly rejected lay witness statsjrend (3) failed to
conduct a proper step four analySi€ECF No. 20 at 719.) Defendant arguethe ALJ: (1)
reasonably assessed the examining psychologist opinion; (2) reasonably dddnessay
witness statements; and (3) reasonably assessed plaintiff’'s abilitffdonpg@ast relevant work
(ECF No. 22at2-19)

DISCUSSION

1. Dr. Genthe

! Plaintiff also initially alleged the ALJ erred at step three, but concededshe on reply. (ECF
No. 20 at 13-15, ECF No. 23 at 5.)
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Plaintiff argues the ALJmproperly rejected the opinion of Dr. Genthe, an examinin
psychologist (ECF No. 20 at 41.) In disability proceedings, a treating physi¢gampinion
carries more weight than an examining physisiaopinion, and an examininghysiciaris
opinion is given more weight than that of a rexamining physicianBenecke v. Barnhar879
F.3d 587, 592 (B Cir. 2004);Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995 the treating
or examiningphysiciars opinions are not contradect, they can be rejected only with clear an
convincing reasond.ester 81 F.3d at 830f contradicted, the opinion can only be rejected fo
“specific’ and “legitimate reasons that are supported by substantial evidence in the rec
Andrews v. Shalal&3 F.3d 1035, 1043 {9Cir. 1995). Historically, the courts have recognizeq
conflicting medical evidence, the absence of regular medical treatment durinptjeel geriod
of disability, and the lack of medical support for doctoeports based substally on a
claimants subjective complaints of pain as specific, legitimate reasons for disregaraleating
or examining physicida opinion.Flaten v. Secretary of Health and Human Serdd. F.3d
1453, 1463-64 (9th Cir. 19953air, 885 F.2d at 604.

Dr. Genthe examined plaintiff and prepared a psychological evaluation irepetiruary
2011. (Tr. 32434.) He diagnosed bipolar disorder; panic disorder with agoraphobia; sof
phobia; and personality disorder NOS. (Tr. 334.) He also indicated “rule out” diagnose

learning disorder, malingering, cognitive disorder and impaired intellefinationing? (Tr.

% By specifying a diagnosis as only provisional, a clinician indic&esignificant degree of
diagnostic uncertaintyy DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 4'" Ed.

at 5. A provisional diagnosis is rendef@ehen there is a strong presumoptthat the full criteria
will ultimately be met for a disorder, but not enough information is available to make a f
diagnosis. Id. at 3-4. A “rule out diagnosis means there is evidence that the criteria for
diagnosis may be met, but more inforratis needed in order to rule it o&ee U.S. v. Grape
549 F.3d 591, 5984 n. 2 (& Cir. 2008); Williams v. U.S. 747 F. Supp967, 978 n. 19
(S.D.N.Y 1990); Simpson v. Comm2001 WL 213762, *8 (D. Or. 2001) (unpublished

opinion). See alsoWayne G. SiegelDifferential Diagnosis of Substance Use Disorders and

Other Psychiatric Disorders Gary L. Fischler ~and  Associates, PA,
www.psycheval.com/substance%20_use_disorders.shtml (last viSiggdember 19 2014)

(“Although not part of the formdSM-IV convention, many clinicians use the tefmle out
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334.)Dr. Genthe noted plaintiff’'s mental health appeargld to moderately well managed with
medication. (Tr. 334.) Some signs of exaggeration of psychological problems wereedbse
(Tr. 334.) Dr. Genthe reported plaintiff made a number of vague claims and gaventrefgae
responses. (Tr. 334.) When prompted to elaborate, pfaivdas “repeatedly unable forovide
relevant support.” (Tr. 334.) Dr. Genthe also observed plaintiff did not appear to bring forth
best effort on testing and his responses weresuallypoor. (Tr. 334.) Dr. Genthe concluded the
results of the Wechsler test were unlikely reflective of plaintiff's truentog abilities and
indicated personality and validity testing would be helpful. (Tr. 334.) Socially, Dr. Gent
assessed plaintiff's ability to interact appropriately with the pubket along with coworkers or
peers and ability to respond to criticism franmpervisors is poor. (Tr. 334.) Dr. Genthe opine
plaintiff is unlikely to function adequately in a work setting until his symptoms have be
managed more effectively. (Tr. 334.)

Plaintiff asserts the ALJ failed to provide any valid reasons for rejetlimg@pinion of
Dr. Genthe. (ECF No. 20 at 9.) The ALJ gave three reasons for giving little weidbt.
Genthe’s opinionThe ALJ said, “Considering Dr. Genthe’s observations about poor effort g
exaggeration of psychologically based problems, as wéfleamconsistent treatment record ang
long history of employment while enduring the same conditions, the undersigned[Qive
Genthe’s] conclusions little weight.” (Tr. 24.)

First, the ALJ gave little weight to Dr. Genthe’s opinion because plagsifionstrated
poor effort and exaggeration of psychologically based symptoms. (TA physicians opinion
may be rejected if it is based on a claim@rdubjective complaints which were properly
discountedTonapetyan v. Halter242 F.3d 1144, 1149 (9th Cir. 200Mporgan v. Comm, 169
F.3d 595 (¥ Cir. 1999);Fair, 885 F.2d at 604Exaggeration of symptoms suggests a lack ¢
credibility, and the ALJ made a negative credibility finding which is noliemged by plaintiff®

just prior to a diagnosis to indicate that not enough information exists to make the idiagumios
it must be considered as an alternative.

% If the ALJ finds that the claimant's testimony as to the severity of herapdifimpairments is
unreliable, the ALJ must make a credibility determination with findings suffigiesptcific to
permit the court to conclude that the ALJ did not arbitradgilgcredit claimant's testimony.
Morgan v. Apfel 169 F.3d 595, 6002 (9" Cir. 1999). In the absence of affirmative evidence ¢
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(Tr. 24-26.) Dr. Genthe stated the objective test results are unlikely reflectiviiotiff's true
cognitive abilitiesand assessed no cognitive limitations. (Tr. 334.) Dr. Geald®observed
some signs of exaggeration of psychological symptoms. (Tr. 334.) NotwithstaDdir@enthe
assessed poor ability to interact appropriately with the public, poor ability talagey with
coworkers and peers, and poor ability to respondaoggpjately to criticism from supervisors. (Tr.
334.)The ALJ pointed out other evidence conflicts with claims of social difficul(ies 21-23.)
As a result, the ALJ reasonably rejected Dr. Genthe’'s findings because iofiffigla
exaggeration angoor dfort.

The other reasons cited by the ALJ for rejecting Dr. Genthe’s opinion avantl®
plaintiff's credibility rather than the reliability or validity of Dr. Genthdindings. The ALJ
cited
plaintiff's inconsistent treatment record as a reasomej@cting Dr. Genthe’s opinion. (Tr. 24.)
An ALJ is permitted to consider the claimantack of treatment in making a credibility
determinationBurch v. Barnhart400 F.3d 676, 681 {oCir. 2005).When there is no evidence
suggesting a failure to seek treatment is attributable to a mental impairment, it iaiéason
the ALJ to conclude that the level or frequency of treatment is inconsistent witavedeof
complaints.SeeMolina v. Astrue 674 F.3d 1104, 1113114 (¢ Cir. 2012); S.S.R. 98p. The
ALJ correctly points out there are significant gaps in treatth€ht. 22.)However, this has little

malingering, the ALJ's reasons must“bkear and convincinjLingenfelter v. Astrue504 F.3d
1028, 103839 (d" Cir. 2007);Vertigan v. Haltey 260 F.3d 1044, 1050 Y{SCir. 2001);Morgan,
169 F.3d at 599The ALJ cited a number of legally sufficient reasons supported by substan
evidence in the record to justify the negative credibility finding. (Tr. 21-23.)

* Plaintiff sav counselor Chad Davis monthly from August 2010 to December 2010. (. 2
73.) Plaintiff next saw Mr. Davis in July 2011, then another gap occurred before plsamtif
counselor Julirae Gunt&astleton in January 2012. (Tr. 348.) The ALJ found it “smewhat
suspicious” that plaintiff began seeing Ms. Gui@astleton for therapy sessions shortly after hi
hearing date was set and inferred “an attempt to bolster his recorde® thefchearing. (Tr. 22.)
The ALJ also pointed out that although plaintéported intentionally cutting himself, there werg

no instances of hospitalization due to mental health impairments. (Tr. 22.)
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do with Dr. Genthe’s findings anid more relevant telaintiff's credibility.> The credibiliy
finding is not disputed and the ALJ’s interpretation of that evidence is reasonabi&ff lack

of treatment should have littleffecton the weight given to Dr. Genthe’s findings. Thus, this i
not a specific, legitimate reason for rejecting Genthe’s opinion.

Similarly, the ALJ citedplaintiff's long history of employmenwhile enduring the same
conditions alleged to be disabliag another reason for rejecting Dr. Genthe’s conclus{dns
24.) In making a credibilityassessmenthe ALJ mg rely on ordinary techniques of credibility
evaluation.Smolen v. Chatei80 F.3d 1273, 1284 (9th Cir. 1998he ALJ observed that even
though plaintiff has a history of somewhat sHonrtd jobs, he was able to make a significan
amount of money during the three or four years before the alleged onset date ducimdnev
alleged a worsening of his condition. (Tr. 21.) Plaintiff argues that, éebptincome, his
previous work reflects his limitations because he never held a job for more fdvanmreonts at
a time. (ECF No. 20 at 10.) Regardless, this is an issue pertaining to credibditis not
relevant to the weight assigned to Dr. Genthe’s opinion. Thus, this is not a spegifimate
reason for rejecting the opinion.

The ALJ cited a specificlegitimate reason for rejecting Dr. Genthe’s opinion an
therefore did not err. However, even if the ALJ erred in rejecting Dr. Genthe&®wopihe error
would be harmless. Harmless error occurs when an error is inconsequerhial utimate
nondisability determinatiorSee Carmickle v. Comm’r, Soc. Sec. AdraBB8 F.3d 1155, 1162
(9th Cir. 2008);Stout v. Comm'r, Soc. Sec. Admitb4 F.3d 1050, 1055 (9th Cir. 2008gtson
v. Comm'r Soc. Sec. Admi&59 F.3d 1190, 11997 (9th Cir. 2004).The vocational expert

® Plaintiff asserts the gaps in treatment were due to a lack of funds ans fpomtDecember
2010 chart note indicating plaintiff was “self pay.” (ECF No. 20 at 10, Tr. 2Bigability
benefits may not be denied because of the clais&ailure to obtain treatment he cannot obtai
for lack of fundsGamble v. Chater68 F.3d 319, 321 (dCir. 1995).Defendant points out the
ALJ observed plaintiff's earnings “in those three to four years of allegeccased
symptomatology should have enabled him to seek some level of appropriate carellyedpec
the symptoms were a limiting as claimed.” (Tr. 2Rlaintiff does not address or rebut thig
assertionSee Fair 885 F.2d at 603. Notwithstanding, the ALJ cited sevadalitionalreasons

supporting the negative credibility finding which are supported by substantial evidence
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testified that there would be jobs a person can do even with the limitations on publi¢ andtag
contact with supervisors and coworkers identified by Dr. Genthe. (19291Thus, even if the
ALJ erred and the opinion was credited, the finding that plaintiff can perform pasnelvork
would not change. As a result, any error would be harmB#est v. Commissioner, Social Sec
Admin, 454 F.3d 1050, 1056 (9th Cir. 200@&)urch v. Barnhart 400 F.3d 676, 682 (9th Cir.
2005); Curry v. Sullivan 925 F.2d 1127, 1131 (9th Cir. 199®Where corrected error does not
change the outcome, the error is harn)less

Lay Witness

Plaintiff argues the ALJ improperly rejected the lay statements of pfantiffe. (ECF
No. 20 at 1113.) An ALJ must consider the testimony of lay withesses in determining whethg
claimant is disabledStout v. Commissioner of Social Secyr#$4 F.3d 1050, 1053 foCir.
2006). Lay witness testimony regarding a claimant’s symptoms or how an impairmeatsaff
ability to work is competent evidence and must be considered by thelfAay.testimony is
rejected, the ALJ “‘must give reasons that are germane to each witriégsyén v. Chaterl00
F.3d 1462, 1467 {dCir, 19%) (citing Dodrill v. Shalalg 12 F.3d 915, 919 (dCir. 1993)).

Plaintiff's wife, Liane Perkins, completed third party function report ®tim January
2011 and March 2011. (Tr. 229, 23%#44.) In the January 2011 function report, Ms. Perkin
reportedplaintiff experiences anxiety attacks when interacting with others or wiaentifb
perceives stressful conditions or scrutiny. (Tr. 213.) She reported plairgtiffdigoroblems with
personal care and does some chores. (Tr1B814Ms. Perkins stated aintiff has always been
this way, but has grown increasingly worse. (Tr. 218.) She noted limitationsifyimayetting
along with others and reported plaintiff cannot spend even small amounts of time with o
without becoming increasingly irritablené anxious. (Tr. 218.) Similarly, in March 2011, Ms.
Perkins reported that interacting with others or even thinking about doing so causesrgsea
(Tr. 237.) She indicated that no matter how easy a job is or how well he likes and getsitidong
his coworkers or employers, he always “spirals into a depression and out of cothtioladew
weeks.” (Tr. 237.) She reported limitations in memory, completing tasks and gatmgwith
others. (Tr. 242.)

The ALJ found Ms. Perkins’ statements “are aceedpas descriptive of Mrs. Perkins
perceptions” but the behaviors observed are “not fully consistent with other eviaferecerd.”

(Tr. 21.) Inconsistency with medical evidence is a germane reason for rejecting lessvit
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evidence Bayliss v. Barnhart427 F.3d 1211, 1218 (9th Cir. 200Rewis v. Apfel236 F.3d
503, 511 (9th Cir. 2001)incent v. Heckler739 F.2d 1393, 1395 (9th Cir. 1984). When an AL
provides clear and convincing reasons for rejecting a claimant's own subjectiplaiotenand
when the lay witness's testimony is similar to such complaints, it follows that the ALJaaiso
germane reasons for rejecting the lay witness's testingsg.Valentine74 F.3d at 694The
ALJ described in detail other evidence in the record inconsigiémiplaintiff's allegationsand
therefore inconsistent with Ms. Perkins’ stateme(ifs. 1824.) Plaintiff cites numerous points
in the record and asserts this evidence is consistenthetlay witnesstatements. (ECF No. 20
at 12.) Many of these femrs were discussed by the ALJ or are based on plaintiff's oy
statements, which were determined by the ALJ to be less than fully er®dibrthermore,
plaintiff argues for another interpretation of the evidence but does not establishehal J
erredin fact or law in analyzing the evidence. The ALJ, not this court, is responsible
reviewing the evidence and resolving conflicts or ambiguitegallanes v. Bower881 F.2d
747, 751 (9th Cir.1989); see alBichardson v. Peralegt02 U.S. 389, 400 @I1). The court

must uphold the AL3 decision where the evidence is susceptible to more than one rati

interpretation.Magallanes 881 F.2dat 750. As a result, the ALJ cited a germane reason

supported by substantial evidence for rejecting Ms. Perkiatements.
2. Step Four

Plaintiff argues the ALJ failed to make a proper step four assessmeRtN&EQO0 at 15
19.) At step four, the ALJ must examine a claimamFC and the physical and mental demand
of the claimaris past relevant work. 20 C.F.404.1520(e). RFC is what an individual can stil
do despite his or her limitations. S.S.R-&@8&’ If a claimant is able to perform his or her

® For example, plaintiff cite the findings of Dr. Genthe and reviewing psychologists Dr. Kest
and Dr. Kraft. (ECF No. 20 at 12, citing Tr. 334, 99, 102,-118, 118.) As discussexipra Dr.
Genthe’s findings were properly rejected by the ALJ and, notwithstanding,alsey constent
with the vocational expert’'s testimony. The findings of Drs. Kester and Weak discussed by
the ALJ and weighted appropriately and plaintiff does not challenge the ALJ'slemt&n of
that evidence. (Tr. 24.)

" Social Security Rulings are ismli to clarify the Commissionsrregulations and policy. They

are not published in the federal register and do not have the force of law. étpuwelercase
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previous work, the claimant is not disabled. 20 C.F.R. 88 404.1520(a)(4)(iv), 416.9¢Me)(4
In finding that an individual has the capacity to perform a past relevant job, theideteon or
decision must contain the following specific findings of fact:
a. A finding of fact as to the individual’'s RFC;
b. A finding of fact as to the physical and mental demands of
the past job/occupation; and
C. A finding of fact that the individual's RFC would permit a
return to his or her past job or occupation.

S.S.R. 8262. The burden of proof lies with the Plaintiff at step four, but the ALJ still has a d{

to make the requisite factual findings to support his conclusRingo v. Massanari249 F.3d
840, 844 (9th Cir. 2001); S.S.R. 82-82aintiff asserts the ALJ erred edchpart of the step four
analysis. (ECF No. 20 at 15-19.)

a. RFC

Plaintiff first argues the ALJ failed to include all of plaintiff's limitations in the RFC

finding. (ECF No. 20 at 16.) Plaintiff argues the ALJ improperly ignored IQ testitigating
extremely low intellectual functioning. (ECF No. 20 at 16.) In reply briefphgntiff concedes
he erroneously construed Dr. Genthe’s memory subtest score as an IFEBCér&lo. 23 at 5.)
Thus, the ALJ did not err on this issue.

Plaintiff also argues the ALJ improperly failed to include limitations relating
concentration, persistence and pace in the RFC finding. (ECF No. 20 at 16.) Plaintiffopbint
the psychological expert, Dr. Rubin, whose opinion the ALJ gave great weight, found t@od

limitations in activities of daily living and moderate limitations in concentrapensistence and

pace. (ECF No. 20 at 16.) However, the testimony referenced by plaintiff was Dn’Rubi

analysis of the “B” criteria, not an RFC assessment. (Tr. 46.) Adjudicat®enequired to assess
an individuals limitations and restrictions from a mental impairment(s) in categories identif
in the “paragraph Band“paragraph Ccriteria of the adult mental disorders listingsS.R. 96
8p. Thelimitations identified in the‘paragraph B and “paragraph Ccriteria are not an RFC

law, deference is to be given to the Commissigsnaterpretation of the Regulatiorigkolov v.
Barnhart 420 F.3d 1002 n.2 {9Cir. 2005);Bunnell v. Sullivan947 F.2d 341, 346 n.3"Cir.
1991).

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT12
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assessment but are used to ratestheerity of mental impairments at steps tavathreeof the
sequential evaluation procesd. The mentaRFC assessment used at steps four andofiviee
sequential evaluation process requires a more detailed assebgntemizing various functions
contained in the broad categories found in paragraphs B and C of the adult nsartrdi
listings in 12.00 of the Listing of Impairmentd. Thus, when Dr. Rubin was asked about the |
criteria, themoderae restrictios in daily living andsocial functioninghe mentioned were not
part of his assessment phintiff's residual functional capacity. (Tr. 46.) Therefore, the ALJ di
not err by not including these moderate limitations in the RFC.

Plaintiff asserts “every emining and reviewing source in the record found at lea
moderate limitations in concentration, persistence and pace.” (ECF No. 20 ainb/Tcit46,
99, 113, 334.) In addition to the findings of Dr. Rubin discusagata® plaintiff cites Drs.
Kesterand Kraft, who reviewed the record. Plainafjaincites B criteria finding®f moderate
limitations which are not properly part of the RRtding. (Tr. 99, 113.)n assessinglaintiff's
residual functional capacitipr. Kester and Dr. Kraftachfound,“Claimant able to sustain focus
and concentration sufficiently to complete tasks, however, will maintaiomfdhrough better
performing less complex tasks.” (Tr. 101, 115.) This is consistent with the R&&di (Tr. 20.)
Plaintiff also cites Dr. Geh&s opinion, but Dr. Genthe assessed only social limitations and
limitation on concentration, persistence and pace. (Tr. 334.) Thus, there is no basglfa re
functional capacity limitations on concentration, persistence and pace andXiugdAbt err.

Plaintiff nextpoints out Dr. Rubin agreed with Dr. Genthe regarding several areas of (]
functioning. (ECF No. 20 at 16.) Dr. Rubin agreed with Dr. Genthe’s assessment thi#f' plai
social abilities are poor andssessed moderate social limitations. @9, 53.)As discussed
supra the social limitations identified by Dr. Genthe are consistent with the vocatiquexit'sx
testimony thatwork would not be precluded. (Tr. @R, 334.)The ALJ also included social

limitations in the RFCAs a result, there is no error.

8Additionally, the ALJ discussed the moderate limitations assessed by Dn Rudbi
explained his finding of a mild limitation on concentratipeysistence and pace under the “B’
criteria. (Tr. 1819.) The ALJ citedseveral specific, legitimate reasons for rejecting that portig
of Dr. Rubin’s opinion and plaintiff does not address or challenge those reasons. As,a r

there is no error.
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Plaintiff further argues the record indicates that Mr. Perkins would nuoss dueto his
depression and anxietfCF No. 20 at 16.The only evidence plaintiff points to as establishing
difficulty with work attendance is Dr. Rubin’s qualified comment that, “he may have period
such severe anxiety that the absenteeism might be a real problem.” (ECF Nd6201a 48.)
However, Dr. Rubinalso testified that plaintiff would have the ability to perform activitieg
within a schedule, maintain regular attendance, and be punctual within custoreamyde! (Tr.
48.) Furthermore, while reviewing Dr. Kraft’'s residual functional capaaityiriig, Dr. Rubin did
not disagree with Dr. Kraft's conclusion thaaintiff is not significantly limited in the ability to
perform in a schedule and maintain regular attenddfice5253, 115.)It is the ALJs duty to
resolve conflicts and ambiguity in the medical and -nwdical evidenceSee Morgan v.
Commissioner169 F.3d 595, 59800 (9" Cir. 1999).1t is not the role of the court to secend
guess the ALJAllen v. Heckler 749 F.2d 577, 579 {oCir. 1984). The court must uphold the
ALJ’'s decision where the evidence is susceptible to more than one rationatetatermp.
Magallanes v. BowerB81 F.2d 747, 750 {oCir. 1989).To the extent Dr. Rubin’s testimony
could be construed as ambiguous regarding plaintiff's need to miss work, the Abdatags
resolved the issue because Dr. Rubin twice indicated no limitation regardindaatte. As a
result, the ALJ did not err by failing to include a limitation on attendance in the RFC.

b. Past Relevant Work

Next, daintiff argues the ALJ failed to identify the specific demands of plaintgést
relevant work as required by S.S.R.-82 (ECF No. 20 at 17 Rlaintiff notes the ALJ identified
four past jobs that plaintiff could perform: construction laborer, furniture buildeteriaia
handler, and lift assembler. (ECF No. 20 at 17, citing Tr. 24.) Plaintiff asSdérese is no
discussion of the specific demands of these jobs anywhere in the ALJ's decisionl7 (Tr
However, plaintiff apparently overlooked the ALJ’s discussion of eachafjgage 25 of the
transcript’ The ALJ stated, “Because the claimant hasueber of past jobs, the following
summarizes the evidence showing how those that are within the residual functiectyca

qualify as relevant, refering [sic] to testimony, work history reports amdngg records where

° Defendant pointed out the ALJ’'s discussion of past relevant vimrEummary judgment
briefing, but plaintiff failed to acknowledge or responsively address the findimgseply
briefing. (ECF No. 22 at 18; ECF No. 23 at 6.)

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT14




appropriate.” (Tr. 25.) The ALthen listed each job, the length of time performed, the SVP, and
earnings for each position and cited the exhibits from which this data wagexhlliar. 25.) As
a result, the ALJ adequately met the requirement to mékeliag of fact as to the phyatand
mental denands of plaintiff's relevant past jobs.
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C. RFC and Past Relevant Work Compared

Lastly, plaintiff argues the ALJ failed to properly compare the claim@&F€ with the
specific demands of plaintiff's past relevant wak required by S.BR. 8262. (ECF No. 20 at
17.) The ALJ stated, “In comparing the claimant’s residual functional capacitytigt physical
and mental demands of this work, the undersigned finds that the claimant is able to pex$orn|
actually and generally performedhd& vocational expert’s testimony was consistent with th
DOT.” (Tr. 25.) Plaintiff citesPinto v. Massanarand asserts the ALJ “improperly allowed the
assessment to take place in the vocational expert's head.” (ECF No. 20 at 17, citing 249
840.) However, Pinto holds thatan ALJ may rely on a job description in the Dictionary of
Occupational Titlesvhichis not consistenwith a claimant'sdentified limitationsonly whenthe
ALJ definitively explairs this deviation.249 F.3d at 847. Inhis case, the vocational expert
testified his testimony did not deviate from the DOT and the Aldrakde that finding. (Tr. 25,
89.) As a result, the vocational expert made no assessment “in his head” which isfraddleeri
by consulting the DOTPIaintiff has failedo identify any deviation from the DOT with respect
to limitations established by the record and plaintiff's past relevant vifanito is therefore
inapplicable on this issués a resit, the ALJs comparison of RFC and past relevant work i
adequatelygpported.

CONCLUSION

Having reviewed the record and the ALJ’s findings, this court concludes thié&s AL
decision is supported by substantial evidence and is not based on error.

IT IS ORDERED:

1. Defendant’aViotion for Summary JudgmeECF No. 22) is GRANTED.

2. Plaintiff's Motion for Summary Judgme(ECF No. 20)is DENIED.

The District Court Executive is directed to file this Order and provide a wopgunsel
for plaintiff and defendant. Judgment shbk entered fordefendantand the file shall be
CLOSED.

DATED September @, 2014

s/Fred Van Sickle
Fred Van Sickle
Senior United States District Judge
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