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v. Colvin

Administrative Law Judge’s (ALJ) deniaf benefits. ECF No. 5. Plainti
contends the ALJ did not properly cafexy (1) the opinions of examinir
physicians regarding her psychological and meitaltations, and (2) he
subjective symptom testimony. The&Commissioner of Social Secur
(“Commissioner”) asks the Coun affirm the ALJ’s decision.

After reviewing the record and reknt authority, the Court is ful
informed. For the reasons set fortHdve the Court affirms the ALJ’'s decisiq

and therefore denies Plaintiff's motiand grants the Comissioner’s motion.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
TAMMY JO WRATH-SMITH, No. 2:13-CV-0346-SMJ
Plaintiff,
ORDER GRANTING
V. DEFENDANT’'S SUMMARY
JUDGMENT MOTION AND
CAROLYN W. COLVIN, Acting DENYING PLAINTIFF'S
Commissioner of Social Security, SUMMARY JUDGMENT MOTION
Defendant.
Before the Court, without oral gmment, are cross-summary-judgmient
motions. ECF Nos. 16 & 21. PlaifitiTammy Jo Wrath-Smith appeals the
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A.  Statement of Fact$

Plaintiff has an 8th grade educatiomdavas in special education for mg
reading, and science. ECF No. 13 at 25th& time of her hearing, Plaintiff w
living in her RV and immediately prior tthat she had been living with frien
and at a women’s sheltdd. at 26. Plaintiff suffers from a variety of physif
ailments including back pain, asthmadaother pulmonary problems, and obes
Id. at 22-23. Further, Plaintiff has someental impairments that result in m
restriction for activities of daily livingand moderate difficulties with soc
functioning. Id. at 23. Though Plaintiff has workeas a fast food worker, as
chicken processing plant worker, andaastore laborer, she has not worked
sought employment since 2014. at 26, 31.

In June 2010, psychologist Dr. DabiBrown examined Plaintiff an
diagnosed her with mild retaation, among other conditionigl.at 29. In Februar
2011, psychologist Dr. Jay Toews also ekad Plaintiff and diagnosed her w
borderline intellectual functrmng, among other conditiondd. Dr. Cynthia
Collingwood examined the medical recona this case and determined t
Plaintiff was capable adimple routine workld.at 131.

I

! The facts are only briefly summarized. Detailedt§ are contained in the administrative hear

transcript, the ALJ’s decision, and the parties’ briefs.
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At her hearing, Plaintiff testified thahe cannot lift more than five pounds

with her right arm, no more than ten poks with both of her arms, and that

hips or knees want to givaut every once in a whiléd. at 26. Further, Plaintiff

said that she has severe back pain that is exacerbated by even basic activi

her

fies such

as sitting.ld. at 27. Plaintiff also testified that the medication that she takes for her

edema makes her go to thstreom extremely frequentlyd. at 26. According to

her, she cannot walk long distances and that climbing stairs poses great di

fficulty.

Id. Based on these contentions and the medical evidence in the record, Plaintiff

believes this Court should overturn the Ad Jindings. Plaintiff did not testify as

to any mental health limitationkl. at 29.
B. Procedural History
In July 2012, Plaintiff filed for Supplemental Security Income

Disability Insurance Benefits. She a@es her disability began August 20

and

D8.

Though this is not her first applicationrfbenefits, the current claim was denjed

by the Social Security Administration Beptember 2012. Sthityr thereafter, ir

December 2012, Plaintiffslaim was denied again oeaonsideration. Plaintif

sought review. In May 2013, an ALJ dedi Plaintiff's claim after a hearin

0.

Plaintiff's subsequent request for review of the ALJ's decision was denied.

Plaintiff now brings this action pursuato 42 U.S.C. § 405(g), claiming that the

ALJ's decision is based on legal errndanot supported by substantial evidenc
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C. Disability Determination

A "disability" is defined as the “idmlity to engage in any substanti
gainful activity by reason of any medilyadeterminable physical or ment;
impairment which can be expected to regulieath or which has lasted or can
expected to last for a continuous perioidnot less than twelve months.” 4

U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). @hdecision-maker uses a five-st

sequential evaluation process to determwieether a claimant is disabled. 2

C.F.R. 88 404.1520, 416.920.

Step one assesses whether the clainsaehgaged in substantial gainf
activities. If he is, benefits are denie2D C.F.R. 88 404.1520(b), 416.920(b).
he is not, the decision-maker proceeds to step two.

Step two assesses whether the clairhasta medically severe impairme
or combination of impairments. 20.F.R. 88 404.1520(c%#16.920(c). If the
claimant does not, the disability claim denied. If the claimant does, tf
evaluation proceeds to the third step.

Step three comparesetitlaimant's impairment with a number of list
impairments acknowledged lige Commissioner to be so severe as to prec
substantial gainful activity. 20 C.F.R8§ 404.1520(d), 404 Subpt. P App.

416.920(d). If the impairment meets or dguzne of the listed impairments, tk
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claimant is conclusively presumed todisabled. If the impairment does not, t
evaluation proceeds to the fourth step.

Step four assesses whether the inmpant prevents the claimant frof
performing work he has performed the past by examining the claimant
residual functional capacity 20 C.F.R. 88 404.1520(e416.920(e). If the
claimant is able to perform his previowsrk, he is not disabled. If the claima
cannot perform this work, the evalion proceeds to the fifth step.

Step five, the final step, assessdwether the claimant can perform oth
work in the national economy in view ofshage, education, and work experien
20 C.F.R. 88 404320(f), 416.920(f);see Bowen v. Yucker#82 U.S. 137
(1987). If the claimant can, the disabildhaim is denied. Ithe claimant cannot
the disability claim is granted.

The burden of proof shifts during theequential disability analysis. T
claimant has the initial burden of establishingrisna faciecase of entitlement {
disability benefits. Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971). T

burden then shifts to the Commissioner to show (1) the claimant can p

he

n

Nt

er

ce.

he

o

he

crform

other substantial gainful acily, and (2) that a "significant number of jobs exist in

the national economy," which the claimant can perfokail v. Heckler 722 F.2¢
1496, 1498 (9th Cir. 1984). A claimant is disabled only if his impairments :

such severity that he is not only abte to do his previous work but canr
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considering his age, education, andrkvexperiences, engage in any ot
substantial gainful work which exista the national economy. 42 U.S.C.
423(d)(2)(A), 1382c(a)(3)(B).

D. Standard of Review

On review, the Court considers the recasda whole, not just the evider

supporting the ALJ’s decisiorSee Weetman v. Sulliva8v7 F.2d 20, 22 (9th Cir.

1989) (quotingornock v. Harris 648 F.2d 525, 526 (9th Ci1980)). The Cou

upholds the ALJ's determination that tle&imant is not disabled if the AL

applied the proper legal stamda and there is substantial evidence in the reca
a whole to support the decisioielgado v. Heckler722 F.2d 570, 572 (9th C
1983) (citing 42 U.S.C. 8§ 405(g)Brawner v. Sec’y of Health & Human Ser\
839 F.2d 432, 433 (9th Cir. 1987) (ogmizing that a decision supported
substantial evidence will be set aside # ffroper legal standasdvere not applie
in weighing the evidence and making thexidion). Substantial evidence is m
than a mere scintillé&orenson v. Weinberges14 F.2d 1112, 1119.10 (9th Cir
1975), but less thaa preponderancé]cAllister v. Sullivan888 F.2d 599, 601-C
(9th Cir. 1989)Desrosiers v. Sec’y of Health & Human Seré46 F.2d 573, 57
(9th Cir. 1988). "It means such reémt evidence as a reasonable mind m
accept as adequate tgpport a conclusion.'Richardson v. Peralggl02 U.S. 389

401 (1971) (citations omitted). "[S]uchfémences and condions as the [ALJ
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may reasonably draw from the evidence" will also be uphdark v. Celebrezze

348 F.2d 289, 293 (9th Cin965). If the evidence supports more than
rational interpretation, the Court must uphold the ALJ's decisidklen v.
Heckler, 749 F.2d 577, 579 (9th Cir. 1984).

E. Analysis

The ALJ used the required five-stspquential framewé@rto determine

v

one

14

whether Plaintiff was disabled. At step one, the ALJ found that Plaintiff had not

engaged in substantial gainful activity ohgr the relevant period. ECF No. 13
22. At step two, the ALJ concluded tHalgintiff has severadevere impairment
as defined under the Social Security Act and Regulatldnat 22. At step threg
the ALJ determined that Plaintiff doestriave an impairment or combination
impairments that meets or medically equals the requisite sevdrigt 22-24. Al
step four, the ALJ concluded that Plaiihis unable to perfornany past relevali
work. Id. at 31-32. At step five, the ALJ found that Plaintiff, despite ce

limitations, has the residual functional eapy to perform light work and

capable of making a successful adjustmertdth@r work that exists in significant

numbers in the national econontg. at 25-31.
Plaintiff believes that, in reachingishconclusion, the ALJ committed tv
reversible errors. First, Plaintiff @ins that she is more limited from

psychological standpoint than what wdstermined by theALJ, who did nof
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properly consider the opinions of Dday Toews, Dr. Debra Brown, and I
Cynthia Collingwood. ECF No. 16 at 11-18econd, she argues that the ALJ
not “properly consider nor yect her symptom testimonyld. at 13.

1. Medical opinions.

Plaintiff argues “that the ALJ failed toquerly consider the opinions of Dr.

Toews, Dr. Brown and Dr. CollingwoddECF No. 24 at 3. Specifically, sl
believes that the ALJ did nsupport the rejection dheir opinions with specifi
and legitimate reasons that were supgubiby substantial evidence in the recq
The Court disagrees and finds that thelAhet the applicable substantial evide
standard.

In Social Security cases, there aresthtypes of medical opinions: thg
from treating physicians, examining phyarits, and non-examining physicia
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). The amount of weight affo
each type of physician varies; opiniaoistreating physicians is accorded gre:
weight than those of examining physiciamghich in turn are afforded great
weight than those of non-examining physiciads.(citing Pitzer v. Sullivan908
F.2d 502, 506 (9th Cir. 1990%gallant v. Heckler 753 F.2d 1450 (9th Cir. 1984
To reject an opinion of either a treating examining physician, an ALJ must
forth “specific and legitimate reasons tlaa¢ supported by substantial evidenc

the record,” even if the opiniois contradicted by another doctdd. at 830-31
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(citing Andrews v. Shalala53 F.3d 1035, 1043 (9t€ir. 1995)). If such a

=)

opinion is not contradicted by anothénen the ALJ “must provide ‘clear and
convincing’ reasons for rejecting” itd. (citing Pitzer, 908 F.2d at 506)). “The
opinion of a non-examining physician cannot by itself constitute substantial
evidence that justifies the rejection tiie opinion of either an examining
physician or a treating physiciard. (citing Pitzer, 908 F.2d at 506 n. 4Gallant,
753 F.2d at 1456)).

Here, Dr. Brown and Dr. Toews erexamining physicians, while Dr.

Collingwood is a non-examining physaci. The ALJ found that the various

10

11

12

13

14

15

16

17

18

19

20

experts disagreed as to the Plaintiff's na¢mtilities. Accordingly, this Court wi|l
assess the record to see if the ALd@nclusion is supported by substantial
evidence. Applying this standard involwvesiewing the administrative record as a
whole. Id. If the evidence is susceptible to radhan one ratiomanterpretation

the Court will uphold the ALJ’s decisioid. “The ALJ can meethis burden by

setting out a detailed andarough summary of the factnd conflicting medica
evidence, stating his interpretati thereof, and making findings.Magallanes
881 F.2d at 751 (quotingotton v. Bowen799 F.2d 1403, 1408 (9th Cir. 1986)).
This is precisely what the ALhas done in this instance.
I

/
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a. Medical Opinions of Dr. Toews and Dr. Brown

Dr. Toews examined Plaintiff and diagsed her with (1) an adjustmg

disorder with depressed mood and (2)deoline intellectual functioning. ECF Np.

13 at 335. Part of the testing invety administering the Wechler Adi
Intelligence Scale-Third Edition (“WAIS-II); which measures the intellectt
functioning in adults. Based on this testd other information, Dr. Toews fou
that Plaintiff “is capable of remembeg multi-step and wderately detaile
instructions. She is able to perforat least repetitive types of work. Wa
limitations are largely due to physicaloptems. She is capable of performin
variety of jobs consistent with physidahitations... She is competent to mana
funds.”ld.

The ALJ gave the opinion stated by Dr. Toews significant weldhat 30.
Giving due consideration to the specifisu#ts of the various tests administe
by Dr. Toews and other evidence in the rd¢cthe ALJ concluded that a diagno
of borderline intellectual functioning was corred¢t. at 30-31. The AL
determined that these findings support the conclusion that Plaintiff “is caps
performing [specific vocational prepaiati level (“SVP”)] 3level (low-end semi
skilled) tasks [and that she] is capalole superficial contact with the gene

public.” Id. at 25.
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Seven months prior to Dr. Toews’ arination, Dr. Brown also examin
Plaintiff and also administered the WAIS-III test. This testing yielded a |
score for Plaintiff than that of Dr. Baws. And so, unlike Dr. Toews, Dr. Broy
diagnosed Plaintiff with mild mental retiation and severe impairment in sog
educational, and oapational functioningld.at 419. According to Dr. Brown, t}
effects of this diagnosis on Plaintiffability to work included “[d]ifficulty with
short-term memory. Cognitive disability anpairment in functioning, includin
processing visual spatial informatiodifficulty understanding and using vert
information or speech, difficulty with magmatics, poor judgnm, and/or muscl
weakness, speech impairment, motor contidl.”

The ALJ found this conchion to be flawed, stating that “Dr. Browr
opinion . . . has been carefully coresidd, but is not accorded significa
evidentiary weight because it is ngupported by appropte longitudina
evidence documenting the requisite defidgfsadaptive functioning necessary,
establish mental retardationlt.at 29. The ALJ then pointed to a number

different reasons contained in the rectrdt either Dr. Brown failed to consid

or that undermine her conclusion and supploat of Dr. Toews. First, the AL

reasoned that Plaintiff “successfullyerformed unskilled substantial gain
activity without any accommadion for several yearslt. Second, the ALJ als

considered that Plaintiff engaged innéde range of actividgs of daily living—
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such as saving money for a car by donating plasma, reading a lot, work
crossword puzzles, horseback riding,mgpcamping, among others—that are
consistent with the diagnosisl.at 29-30. Third, the ALJ found that Plaintiff g
not list having mild mental retardatiaan any applications for Social Secur
disability benefitsld. at 29.

This reasoning is sufficient to resolve the contradicting medical opinic
this case. Ultimately, thALJ's finding that Plaintiff has borderline intellectu
functioning but that she is capable pdrforming SVP 3 levelasks is supporte
by substantial evidence. The ALJ was présd differing medical diagnoses &
the ALJ made credibility derminations by consideny both the medical ar
testimonial evidence and applying thdm each Doctor’'s opinion. In such

circumstance, the Court cannot say tat ALJ’s findings are not supported

substantial evidence. Accordingly, tid.J made no errorsvith the way the

medical opinions of Dr. Toewsd Dr. Brown were considered.

b. Medical Opinions of Dr. Collingwood.

Dr. Collingwood reviewed the record in this calsk.at 124-134. Based ¢
the documents that were presented Ber,Collingwood found that Plaintiff wa
capable of simple routine work due @aomoderately limitedhbility to carry ouf
detailed instructions, a modgely limited ability to maintain attention a

concentration for extendegeriods, a moderately lited ability to work in
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coordination with or in proximity to oting without being distracted by them, and

a moderately limited ability to compé workdays and workweeks withqut

interruptions for symptomsd. at 131. The ALJ gave DCollingwood’s opinior

significant weight because it relied on a sawiof all the evidnce in the record.

Id. at 30.

Plaintiff argues that the ALJ basicaltgjected Dr. Collingwood’s opinio
ECF No. 16 at 13. This is not the ca$be ALJ determined that Plaintiff cou
perform low-end semi-skilled tasks, EQf. 13 at 25, whic on its face seen
inconsistent with the finding by Dr. Gmgwood that Plaintiff is capable ¢
simple routine work. However, in considering whether jobs that Plaintiff ¢
perform given her residuabimctional capacity exist in significant numbers,
ALJ listed three positions that had a SVP2ofadvertising material distributc
office cleaner I, and mail clerkd. at 32-33. Plaintiff's mental residual functiof

capacity to perform simple routine works determined by Dr. Collingwood, |

been found to be generally consistent vt descriptions iguiring an SVP of 2.

See Lara v. Astrye805 Fed. App’x 324326 (9th Cir. 2008)Hackett v. Barnhart
395 F.3d 1168, 1176 (10th Cir. 2005).
Dr. Collingwood’s opinion of Plaintifs residual functional capacity wi

limited to simple routine work is nota@onsistent with the ALJ’s finding that

I
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Plaintiff could perform three SVP 2, unskilled jobsAccordingly, Plaintiff's
contention that the ALJ basically rejedtDr. Collingwood’s opinion must fail.

2. Symptom testimony.

Plaintiff argues that the ALJ disesed her testimony without sufficient

specificity. ECF No. 16 at 14. She contendat “the ALJ set forth a boilerplate

statement” and “did not state specificaliyny [her] testimony was not credible.”

Id. The Court disagrees and finds that the ALJ satisfied the relevant

standard.

legal

To weigh the credibility of subjectt system testimony, the ALJ muist

engage in a two-step inquirlyingenfelter v. Astrue504 F.3d 1028, 1035-36 (9th

Cir. 2007). “First, the ALJnust determine whether the claimant has presented

objective medical evidence of an undemtyiimpairment ‘which could reasonal
be expected to produce the pamother symptoms alleged.ltl.at 1036 (quoting
Bunnell v. Sullivan947 F.2d 341, 344 (9th Cir. 199(n banc)). “Second, if th
claimant meets this first test, and #es no evidence of malingering, ‘the A
can reject the claimant's testimony abthg severity of her symptoms only
offering specific, clear and convincing reasons for doing $d.'(quotingSmoler
v. Chater 80 F.3d 1273, 1281 (9th Cir. 1996)).

There are numerous factors that AhJ may consider in weighing

claimant's credibility. InLingenfelter v. Astruethe Ninth Circuit provided son
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examples of acceptable points of inquit{t) whether the claimant engages
daily activities inconsistent with the alied symptoms; (2) whether the claim
takes medication or undergoether treatment for the symptoms; (3) whethe
claimant fails to follow, without adequatxplanation, a prescribed course
treatment; and (4) whether the alleged sions are consistent with the medi
evidence.” 504 F.3d 1028, 104GH{Xir. 2007). As long as the ALJ’s findings 1
supported by substantial evidence, tli®urt “may not engage in secol

guessing."”Thomas v. Barnhar278 F.3d 947, 958 (9th Cir. 2002).

Here, the ALJ acknowledged that “tikaimant’s medically determinable

in

ant

the

of

cal

e

nd-

impairments could reasonably be expedtedause the alleged symptoms,” which

satisfies step one of the inquiry. EGfe. 13 at 26. Further, the ALJ found
evidence of malingerindd. Nonetheless, the ALJ ultimately concluded that
“claimant’s statements concerning the gy, persistence and limiting effects
these symptoms are nentirely credible.”ld. Accordingly, this Court must asse
the record and assess whether the AlUiedeon sufficient specific facts
reaching this conclusion.

Contrary to Plaintiff's assertion, énALJ articulated specific facts th
support the ALJ’s finding regarding theakitiff’'s credibility. Consistent witl

Lingenfelter the ALJ considered 1) whethéne Plaintiff takes medication

no

the

of

PSS

n

at

L

DI

receives medical treatment for her synmpso 2) whether the alleged symptoms
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are consistent with medical/idence, and 3) whether tRé&aintiff engages in dail
activities inconsistent with the alledjesymptoms. Indeed, in reaching
decision, the ALJ did not make a boiletelsstatement as Plaintiff alleges, 4
because of the numerous specific fasipporting the ALJ’s decision the Co
will not second-guess its validity.

The ALJ carefully considered Ptdiff's testimony that her physic
ailments have resulted int& disability. ECF No. 13 &6. First, the ALJ relie
on the fact that Plaintiff has primarily sought conservative treatment fg
conditions. As examples, the ALJ pointsit that Plaintiff has not visite
specialists for treatment or received suygto remedy the ailments and that
has primarily taken over-thesanter medication for her paild. at 27. The Nintf
Circuit has established that “evidence‘@nservative treatment’ is sufficient
discount a claimant’s testimony regeugl severity of an impairmentParra v.
Astrue 481 F.3d 742, 751 (9th Cir. 2007). Accordingly, this provides the
with basis to make an adee credibility determination.

Second, the ALJ found that Plaffi8 testimony was not supported
numerous medical reports produced bythesitment providers. ECF No. 13 at
Such an inquiry is permissible for weighi the credibility of the Plaintiff. A
Defendant correctly points out, “[wila subjective pain testimony cannot

rejected on the sole ground that it is not fully corroborétedbjective medice
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evidence, the medical evidenisestill a relevant factor in determining the severity

of the claimant’'s painral its disabling effects.Rollins v. Massanayi261 F.30

853, 857 (9th Cir. 2001) (citing 20 C.F.8404.1529(c)(2)). And so, this too i$

specific fact that supports the ALJ’s findings.
Third, the ALJ determined that tjhe evidence of record refleg

inconsistencies that have diminished éxéent to which the claimant’s subject

allegations regarding theeverity of her symptom@and limitations can be

considered.” ECF No. 13 at 27. This deismation was subsgiently supported b

numerous specific illustrations. For examphee ALJ found that during a doctor

visit Plaintiff “reported her back pawwas exacerbated only by activities involv

carrying a backpack or prolonged standimdjich is in stark contrast to her

testimony in which she alleged her baglin was exacerbated by even bs

activities such as sitting.fd. This type of inconsistey has less to do wif

whether the extent of the debilitatingondition is unsupported by medi¢

evidence than with whether the tastny is unbelievable in gener&8ee Verduzc
v. Apfe] 188 F.3d 1087, 1090 (9th Cir. 1999). By citing numerous, sps
inconsistencies, the ALJ’s decision further meets the controlling standard.
Finally, the ALJ discussed some inctsncies betweePRlaintiff's daily
life activities and the severity of the sytoms that plagued her. ECF No. 13

28. These contradictions—such as Plairtgftifying that walking is her prima
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mode of transportation and that she canmalk up hills or walk for more tha
two blocks without stopping-provides additional support for the ALJ finding t
the Plaintiff was not credible in her subjective testimalidy.Indeed, the AL
provided ample specific, clear and corormyg evidence for this determinatic
Accordingly, the Court will not disturb the ALJ’s findings.
F.  Conclusion

In summary, the Court finds the record contains substantial evidenct
which the ALJ properly conclude when applying the correct legal standards,
Tammy Jo Wrath-Smith doe®t qualify for benefits.

Accordingly,IT IS HEREBY ORDERED :

1. Plaintiff's Motion for Summary JudgmerECF No. 16 isDENIED.

2.  The Commissioner’s Motion for Summary Judgm&@F No. 2], is

GRANTED.

3. JUDGMENT is to be entered in the Commissioner’s favor.

4.  The case shall bELOSED.

IT IS SO ORDERED. The Clerk’s Office is dected to enter this Ord
and provide copies to all counsel.

DATED this 26th day of January 2015.

St

SALVADOR MENDOZA JR.
United States District Judge

Q:\SMJ\Civi\2013\Wrath-Smith v. Colvin-0346\ord.sum.judg.lc2.docx
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