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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MARK W. LARSEN,
NO: 13-CV-BB85TOR
Plaintiff,
ORDER GRANTING DEFENDANT’S
V. MOTION FOR SUMMARY
JUDGMENT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security
Administration

Defendant

BEFORE THE COURT are the parties’ cross motions for summary
judgment (ECF Nosl4 and15). Plaintiff is represented by Joseph M. Linehan
Defendant is represented bgffrey R. McClain This matter was submitted for
consideration without oral argumenthe Court has reviewed the administrative
record and the parties’ completed briefing and is fully infornféak. the reasons
discussed below, the Cogitants Defendant’s motion and denies Plaintiff's

motion.
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JURISDICTION

The Court has jurisdiction over this case pursuadftt).S.C. § 405(g)
1383(c)(3)

STANDARD OF REVIEW

A district court’s eview of afinal decision of the Commissioner of Social
Securityis governed by 42 U.S.C. 8§ 405(g). The scope of reuiger 8405(gis
limited: the Commissiones decisionwill be disturbed'only if it is not supported
by substantial evidence or is based on legal éridill v. Astrue 698 F.3d 1153,
1158-59 (9th Cir. 2012)citing 42 U.S.C. § 405(g)). “Substantial evidence” mear
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusion” Id. at 1159(quotation and citation omitted). Stated differently
substantial evidence equates to fmthan a mere scintilla[,] but less than a
preponderance.ld. (quotation and citation omitted)n determining whether this
standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching for supporting evidence in isolaktbn.

In reviewing a deniabf benefits, a district courhay not substitute its
judgment for that of the Commissioner. If the evidence in the récord
susceptible to more than one rational interpretaftbe,court] must yphold he
ALJ’s findings if they are supported by inferences reasonably drawn from the

record! Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 201Burther,a district
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court “may not reverse an ALJ’s decision on account of an error that is harmleg
Id.at 1111. An error is harmless “where it is inconsequential to the [ALJ’S]
ultimate nondisability determinationfd. at 1115(quotation and citation omitted)
The partyappealinghe ALJ’s decision generally bears the burden of establishin
thatit washarmed Shinseki v. Sander§56 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant musirbte to

S.

[(®

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous pémad less than twelve
months” 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment must
“of such severity that he is not only unable to do his previous|ydkt cannot,
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in thational economy.” 42 U.S.C.
8§ 1382c(a)(3)(B)

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfiesabevecriteria. See20 C.F.R.
88404.1520(a)(4)(H(Vv), 416.920(al4)(i)-(v). At step one, the Commissioner

considers the claimant’s work activity. 20 C.F.R. 88 404.1520(a)(4)(i)

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 3
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416.920(a)(4)(1). If the claimant is engaged in “substantial gaacfiNity,” the
Commissioner must find that the claimanheg disabled 20 C.F.R.

§§404.15206), 416.920b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of
claimant’s impairment20 C.F.R. 88 404520(a)(4)(ii) 416.920(a)(4)(ii). If the
claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C88.R04.1520(¢)
416.920(c).If the claimant’s impairmentloes nosatisfy this severity threshold,
howeverthe Commissioner must find that the claimant is not disabted

At step three, the Commissiormymparsthe claimant’s impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from engaging in substantial gainful acti2dyC.F.R.
88404.1520(a)(4)(iii)416.920(a)(4)(iii). If the impairment is as severenmmre
severe thawne of theenumeratedmpairments, the Commissioner must find the
claimant disabled and award benefits. 20 C.F.R. 88 404.1520@1920(d).

If the severity of the claimant’s impairment does meet or exiteesgeverity
of the enumerated impairments, the Commissioner paisgge tassesshe

claimants “residual functional capacity Residual functional capacity (“RFC”),

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 4
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defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained badisspte his or her limitations20Q C.F.R.
88404.1545(a)(1,)416.945(a)(1) is relevant to both the fourth and fifth steps of
the analysis.

At step four, the Commissioneonsidersvhether in view of the claimant’s
RFC,the claimants capable of performqwork that he or she has performed in
the pas(“past relevant work”) 20 C.F.R. 88 404.1520(a)(4)(iv)
416.920(a)(4)(iv).If the claimants capable of performing past relevant wdhe
Commissioner must find that the claimahot disabled.20 C.F.R.

88404.15201), 416.920(f). If the claimant is incapable of performing such work
the analysis proceeds to step five.

At step five, the Comissionerconsidersvhether, in view of the claimant’s
RFC, the claimant is capable of performing otherkworthe national economy.

20 C.F.R. 88 404.1520(a)(4)(¥16.920(a)(4)(v). In making this determination,
the Commissioner must also consider vocational factors such as the claimant’s
education and work experienckl. If the claimant is capablef adjusting to other
work, the Commissioner must findaththe claimanis not disabled. 20 C.F.R.
88404.1520(9)(1,)416.920(g)(1). If the claimant is not capable of adjusting to
other work, the analysis concludes with a finding that the claimant is disabled 3

is therefore entitled tbenefits. Id.
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The claimant bears the burden of proof at steps one through four above.
Lockwood v. Comm’r of Soc. Sec. Admii6 F.3d 1068, 1071 (9th Cir. 2010).
the analysis proceeds to step five, the burden shifts to the Commissioner to
establish thafl) the claimant is capable performingother work and(2) such
work “exists in significant numbers in thatronal economy.” 20 C.F.R.
88404.1560(c)416.960(c)(2)Beltran v. Astrug700F.3d 386, 389(9th Cir.

2012).
ALJ’'S FINDINGS

Plaintiff appliedfor disability insurance benefimdsupplemental security
income benefiten January 2, 2010. Tr. 196204, 205213. Plaintiff's
applications were deniaditially and on reconsiderationlr. 14749, 152-56, 157
62. Plaintiff appeare@t ahearingbefore an administrative law judge (“ALJ
May 2, 2012. Tr. 6418. The ALJssued a decisiodenying Plaintiff benefiten
June 5, 2012. Tr.9t34.

The ALJ found that Plaintifbnly met the insured status requiremenfts
Title 1l of the Social Security Act througBecember 312008 Tr. 21. At step
one, the ALJ found that Plaintiff had not engaged in substantial gainful activity
sinceJanuaryl5, 2009 the day after a prior ALJ decisiogjecting disability
benefits Tr. 21. At step two, the ALJ found th&laintiff had the following severe

impairments: right leg amputation above the&neft knee meniscus tear and

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 6
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chondromalacia; right shoulder degenerative joint disease; alcoholaidana
abuse, in remission since December 2009; and obesity. -Pd.ZPhe ALJthen
determined tha®laintiff had theRFCto
performsedentary work as defined in 20 CFR 404.1567(a),
416.967(ameaning that he can lift no more than 10 pounds,
occasionally lifting and carrying articles like files, ledgers and small
tools, that he can sit for approximately six hours in an dight day,
and that he can walk and/or stand no more than two hoarserght
hour day. Additionally, the claimant can push and pull within his
lifting restrictions, and never climb ladders, ropes, scaffolds, ramps or
stairs. He can occasionally balance, stoop, and crouch, but can never
kneel or crawl. He can occasioryaleach overhead with his right
upper extremity. The claimant must avoid all concentrated exposure
to poorly ventilated areas, concentrated exposure to industrial irritants
such as fumes, odors, dust, chemicals and gases, and must avoid all
exposure to yorotected heights and the use of moving machinery.
Tr. 24-25 At step four, the ALJ found that Plaintiff was unatdeerformany
past relevamivork. Tr.28. At step five afterconsideringPlaintiff's age,
education, work experience, aR#C, the ALJfound Plaintiff could perfornother
work existingin significant numbers in the national @cony, such as cashier Il
and sewing machine operatadir. 29. Accordingly, the ALJ found that Plaintiff
was not disabled under the Social Security Act and ddmseclaims on that basis
Tr. 30.
Plaintiff requestedeview by the Appeals Couaiton June 14, 2012. Tr. 14

The Appeals Council denied this request on September 13, P0O136, making

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 7
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the ALJ’s decision the Commissioner’s final decision for purposes of judicial
review. 20 C.F.R. 88 404.981, 416.1484, and 422.210.
ISSUE
Whether the ALJ properly weighed the medical opirgeidence
DISCUSSION

There arghree types of physicians(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
[but who review the claimant's file] (honexamining [or reviewipgysicians).”
Holohan v. MassanarR46 F.3d 1195, 1201202 Oth Cir.2001)(citations
omitted)(brackets in original) “Generally, a treating physician's opinion carries
more weight than an examining physician's, and an examining physician's opin
caries more weight than a reviewing physiciadn'sl. “In addition, the
regulations give more weight to opinions that are explained than to those that &
not,. . .and to the opinions of specialists concerning matters relating to their
specidty over that of nonspecialists. ..” Id. (citations omitted).

A treating physician’s opinions are entitled to substantial weight in social
security proceedingBray v. Comm’r of Soc. Sec. Admibs4 F.3d 1219, 1228
(9th Cir. 2009). If a treating or examining physician’s opinion is uncontradicted

an ALJ may reject it only by offering “clear and convincing reasons that are

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 8
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supported by substantial evidenc&ayliss v. Barnhart427 F.3d 1211, 1216 (9th
Cir. 2005). “If a treating or examining doctor's opinion is contradicted by anothger
doctor's opinion, an ALJ may only reject it by providing specific and legitimate
reasons that are supported by substantial evidenBayliss 427 F.3d at 1216
(citing Lester v. Chater81 F.3d 821, 83831 (9th Cir. 1995)) However, theALJ
need not accept a physiciaropinion that is “brief, conclusory and inadequately

supported by clinical findings.Bray, 554 F.3dat 1228 (quotation and citation

omitted.
Here, Plaintiff contends that he is “more limited from a physical standpoint
than what was determined by the ALJ.” ER®&. 14 at 10. In support of this

contention, Plaintiff argues that the ALJ erred by failing to fully credit the opinign
of his treatingohysicianDr. LylanaCox. Id. at 1311. Plaintiff contends Dr.
Cox’s opinions should have been given controlling weidghtat 12.

First, Plaintiff contendghatin October 2011Dr. Cox opiredthat Plaintiff
was“unable to lift more than ten pouna#eelchair bountdand “could not
participate for more than one to ten hours of activitéated to preparing for and
looking for work” ECF No. 14 at 11. Plaintiff ignores that Dr. Cox also then
opined that he was capablep#rformng sedentary workTr. 384. The ALJ
accepted Dr. Cox’s opinion that Plaintiff could perform sedentary vk,

rejected Dr. Cox’s opinion that Plaintiff was wheelchair bound. Tr. 27.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 9
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Specifically, the ALJ found:
[T]he claimant had been able to attend seagpbintmers at
Spokane Addiction Recovery Center. His treatment notes from May
2010specifically indicate that the claimant was able to get around on
crutches and that his attendancéreatment was only affected by his
condition when he sprained his wrist and waable to uséis
crutches for a period adbout three week#n July 2011, Dr. Cox also
indicated that the claimant was unable to bear weiglitis left knee
Because haopinion is clearly inconsistent with the claimant's
activities such as attendintasses despite hghysical condition, and
the fact that the claimant was ambulatory witlitches, Dr. Cox's
opinion that the claimant was unable to bear any weight on his left
knee is given little weight
Id. (citations to the record omitted].hese arspecific and legitimate reasofts
discounting Dr. Cox’s opinion that are supported by substantial evidence.
Next, Plaintiff contendghat in April 2012, Dr. Cox opined that Plaintiff
“could occasionalljift up to 10 pounds and oasionallycarry up to 10 pounds”,
“could sit for three hours at one time and sit a total of six hours in arheight
workday, “could only stand approximately one hour in an eightrworkday’,
“would need to be lying dowjthe remainder of the time]’was onlyable to
ambulate wth a wheelchair or crutches”stould never reach overhead with either
his left orright hand, and “should never push or pull with his right or left hdnd.
ECF No. 14 at 11.

The ALJrejected Dr. Cox’s opinion, except for her opinibattPlaintiff

was capable of sedentary work. Tr. 28. Significantly, the ALJ found:

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 10




10

11

12

13

14

15

16

17

18

18

20

[Dr. Cox] also opined that the claimant coulever perform postural
activities and that he was unable to perform activities like shopping,
preparing simple meals and feeding himsedfing for personal

hygiene, or sorting and handlipgper files. However, the claimant

indicated in his function report from March 20th@t he prepared

meals daily and had no difficulty feedihgnself, and that he was

able to takeublic transportation. He also indicated that he was able

to fold laundry, which isnconsistent with Dr. Cox's opinion that the

claimant could not handle paper files
Tr. 27-28 (citations to the record omittedAgain, these arspecific and legitimate
reasonghat are supported by substantial eviderfelintiff's own statements
directly contradict Dr. Cox’s conclusions.

Next, Plaintiff argues that “Dr. Cox’s opinion is consistent with other
treating source opinions of ARNP Colley, and Debra StimpsorCPAECF No.
16 at 4. The opinions of Ms. Colley that Plaintiff references are from 2008, a
period of time that was the subject of a prior ALJ decision rejecting disability
benefits for Plaintiff. Thus, Ms. Colley’s records are not directly relevant to this
appeal. An ALJ must explain why “significant, probative evidence has been
rejected.”Vincent v. Heckler739 F.2d 1393, 13945 (9th Cir. 1984). However,
an ALJ need not discuss all evidence presented to llsimThe ALJ did not err by
failing to diswss Ms. Colley’s findings.

The ALJ did, however, consider the opinion of Ms. Stimpsor(CR#ho
had completed a physical evaluation of Plaintiff in July of 2009. Tr. 27. Ms.

Stimpson indicated that Plaintiff waseverely limited due to a lack of prokesis.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 11
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Tr. 27, 307. However, Plaintiff has since obtain@grosthesidut haschosen not
to use it. Tr. 27, 390, 400 Plaintiff further reported that he had no difficulty
performing activities such as swimming and driviAg. 26, 324 Plaintiff's
reported activities are inconsistent with Ms. Stimpson’s opinion that he is sevel
limited. An ALJ may discount a medical opinion to the extent it conflicts with th
claimant’s daily activitiesMorgan v. Comm’r of the Soc. Sec. Adnis9 F.3d
595, 6@-02 (9th Cir. 1999). Accordingly, the ALJ properly gave ®E8mpson’s
opinion little weight.

Plaintiff alsocontendghat Dr. Norman Staley was a nrtreating, non
examining medical consultant and therefore his opinion should be given little
weight. Plaintiff's medical record was reviewedby Staleyin April of 2010.
Dr. Staley is a state agency medical evaluator27. Upon review of Plaintiff's
record, Dr. Staley concluded that Plaintiff was capable of sedentary work,
“meaning that he coullift no more than 10 pounds, sit for approximately six hou
in an eighthour day, and that he could stand and/or walk no more than two hou
in an eighthour day with a prosthesis or crutchesr. 27, 333 Charles Wolfe,
M.D., anothestate agency evahtor,agreed witlDr. Staley’s conclusiom July
of 2010. Tr. 27, 355

A non-examining physician’s opinion may amount to substantial evidence

long as other evidence in the record supports those findirmgsgapetyan v. Halter,
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242 F.3d 1144, 1149th. Cir. 2001). Here, the record shows that Plaintiff
engaged in activities such as working on home rep@irisnming;driving; taking

the bus while using crutchesprosthesis, or a wheelchamooking shopping and

working on cars. Tr. 227, 245, 26. Plaintiff was also able to perform householg
chores such as folding laundry and doing dishes. Tr. 26, 245. The ALJ proper

creditedthe opinions of Dr. Staley and Dr. Wolfe because they were consistent

with the record.

The Court has reviewed the recasla wholend concludethat substantial
evidencesupports the ALJ’s conclusion.
Accordingly,IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary JudgmerECF No.14) is DENIED.

2. Defendant’s Motion for Summary Judgme(CF No.15)is

GRANTED.

The District Court Executive is hereby directed to file this Order, enter

Judgment foDefendantprovide copies to counsel, aB OSE thefile.

DATED November 6, 2014

P

r i 2

~—Miway C feies
THOMAS O. RICE

United States District Judge
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