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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

TRAVELERS CASUALTY AND
SURETY COMPANY,
o No. CV-13-0409-JLQ
Plaintiff,
VS. MEMORANDUM OPINION
) AND ORDER RE:
) SUMMARY JUDGMENT MOTIONS
WASHINGTON TRUST BANK, ;)
Defendant. )

)

BEFORE THE COURT are DefendaBank’s Motion for Summary Judgme
(ECF No. 88), Plaintiff Traveler’'s Motion for Partial Summary Judgment (ECF No
and Bank’s Motion to Strike supporting evidiany materials (ECF No. 120). The co
heard oral argument on the matter on JanR@y2015. Mark Wilson argued the Motig

for Plaintiff. Local counsel Bruce Medes also appeared for Plaintiff. Les]i

Weatherhead argued on behalfDefendant. Geana Vddessel also appeared f
Defendant. This Order memorializes an@g@ements the oral rulings of the court.
l. Introduction/Procedural History
This action was filed on December 9, 201Bravelers filed a First Amende
Complaint on December 11, 2013. (ECF 199. Bank moved to dismiss the Fi
Amended Complaint and that Motion was deni€chvelers then sought and was grar
leave to file a Second Amended Compldli8AC”) (ECF No. 42). The SAC is th

operative pleading. Bank filed a ThirdrBa Complaint against Skils’Kin, Incj.

Skils’Kin appeared and moved to dismiss the Third-Party Complaint. After he
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argument, the court granted the MotiorDismiss Third-Party Complaint. S€rder at
ECF No. 66.

This matter was originally set for jutgial on January 20, 2015. At the part
request the trial and pretrial dates were stricken. The parties sought additional
fully develop the summary judgment record, ea# the court’s rulingrior to trial, and

discuss settlement. S&ipulated Motion to Amend &eduling Order at ECF No. 7p.

As claims remain for trial, the cduesets the pretrial and trial dates.
[I. Factual Background

The court herein recites the basic lsatBackground and will reference additiot
pertinent facts in its discussion of the legaues. The parties have filed a Stipulat
(ECF No. 69) as to certain facts. Each $ids also filed a Statement of Facts in sup
of its Motion, and the parties have filed Response and Reply briefs.

Plaintiff, Travelers Casualty and StyeCompany (“Travelers” or “Plaintiff’
herein), issued a policy of insuranceSkils’Kin, a community-based, not-for-prof
agency with offices locateith Spokane, Washington. &kKin provides services {(
adults with developmental, physicand mental disabilities, including mon
management services. (ECF No. 69, { 4-5%kils’Kin is gpointed by the Sociz
Security Administration as the “represatite payee” for many of its clientdd(at § 6).
Skils’Kin is also authorized to act agpresentative payee by its clients who signeg
agreement specifically acknowledging and appointing Skils’Kin as agent
representative payee. (Bank S 6f#9).

Skils’Kin managed the monthly inconand living expenses of approximate

1,000 clients acting as representative ggay Skils’Kin was allowed by the Soc
Security Administration to charge a fee tbis service and did charge each clier
monthly fee of approximately $38.00. SKids1 maintained a single business check

1S of F refers to Statement of Facts. The Bank’s Statement of Facts is at EGF
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account at Bank. (Bank S of F #10-12). The average monthly balance in this accc

ranged from $166,876.47 to $510,&lduring the period afanuary 2010 to Februa
2013. (Bank S of F #14).

Shannon Patterson was a Skils’Kin employsyee Services Coordinator, an
signatory on the bank account. In 2009 Pattergas promoted to Payee Manager,
in March 2010 to Director of Payee Services. (Bank S of F #15 & 17). Pat

'y

d a
z1g[e

[erS

engaged in a several yearlggmzlement in which she pezded checks at Bank that were

made payable to Skils’Kin clients, and signed by Pattdimo8kils’Kin as the payor}.
Patterson cashed and ke thoney from over 300 sucheaatks. Although the payees
on the checks were Skils’Kin clients, Pattersigned the back die checks with her

own name when the checks were castgahk contends this was an indorsentent.

Bank contends the checks wergned pursuant to an oajgreement between Bank and

Patterson. Bank contendstteason was authorized by Corporate Resolution to mak

such agreements. Bank further contetidd although the procedure was a departure

from standard practice, it wan accommodation. Bank emyes testified concerning

reasons why Patterson was allavte cash checks made payatd Skils’Kin clients - |

that some Skils’Kin clientsvere homebound, were disruptive when they were in th

bank, and/or did not have proper identificati Teller Nicki Atha testified that Dgb

Carlson, a branch manger, gave her apprtvallow Patterson to sign the back
checks and receive the cash. Other bdldcsealso cashed checks for Patterson. S
tellers testified that this did not comply with the Bank’s standard procedures.
Travelers contends Patterson sighedack of the checks grto signify that casl
was received, and that hegisature was not an indorsementunauthorized signature
within the meaning of the Uniform Commerdzode ("U.C.C."). Skils’Kin CEO Briar

#Indorse” and “Endorse” are both acceptable spellindgaddrse” is the spelling use

in Washington statutes concerning negotiable instruments. See for eX@G\WM&2A.3-204.
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Behler avers that Patterson had no aity¢w cash the checks. (ECF No. 83).
Patterson’s fraud went undetedtedn sometime in late-2008 until February 20

In February 2013, Pattersaommitted suicide and admitted to the fraud in a sui
note(s). After the fraud veadiscovered, Skils’Kin made a claim under its fide
insurance policy to Travelers. Travelersdpidne claim, and brought this action as
subrogee and assignee of Skils’Kin.

lll. The Claims

The SAC claims that the Bank, in déglard of reasonable commercial stand:

and its duty to exercise ordinary care haaschecks for Pattersayen though Pattersd
was not the named payee dnel named payee had not endorsed the checks. (SAC &
No. 42, 1 7). Travelersoatends the checks were not “properly payable” under R
62A.4-401(a) because they were not indotsethe payee. Travelers further conte
that Patterson signed the backs of the chéickacknowledge receipt for cash from |
Bank rather than for the purposes ofjogating the checks”, and that Pattersq
signature was not an “unauthorized signg&tunder RCW 62A.1-201(b)(41). Travelg
claims that Skils’Kin “had no way of discovering these improper payments
reviewing [Bank] statements” because theestegnts did not include copies of the b:
sides of the checks. (ECF No. 42, 1 12).
IV. Standard of Review

The purposi of summar judgmenis to avoic unnecessa trials wher thereis no

dispute as to the materia facts before the court Northwes Motorcycle Ass'r v. U.S.

Ccide
lity
the

Ards
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nds
he
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hCck

Dept. of Agricultur, 18 F.3d 1468, 1471 (9th Cir. 1994). The moving party is entjtle

to summar judgmen when viewing the evidencr anc the inference arisin¢ therefrom
in thelight mos favorabl¢to the nonmovingparty thereare nagenuintissue of material
faciin dispute. Fed. R. Civ. P. 5Andersol v. Liberty Lobby Inc., 477 U.S. 242 252
(1986) While the moving partgioes not have to disprow@atters on which the oppone
bear:the burder of prooiattrial, they nonetheles bea the burder of producin¢evidence
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thal negate ar essentic element of the opposing party’s claim and the ultii burden
of persuadin the cour thal no genuine issue of material fact exisNissar Fire &
Marine Ins. Co. v. Fritz Compani, 210 F.3d 1099, 1102 (9th Cir. 2000). When
nonmovingparty has the burder of proof ai trial, the moving party need only point @
thai there is ar absenc of evidenc: to suppor the nonmaving party’s case Devereaux
v. Abbe, 263 F.3d 1070, 1076 (9th Cir. 2001).

Once the moving party has carried its burden,glopponent must do more th
simply show there is some metaphysici doub as to the materia facts Matsushiti Elec.
Indus Co.v. Zenitt Radic Corp,, 475 U.S 574 58€ (1986) Rather, the opposing par
mus come forwarc with specific facts showing thai thereis a genuincissuefor trial. 1d.

Althougl a summar judgmen motior is to be grantecwith caution it is not a
disfavore( remedy “Summary judgmen procedur is properly regarde not as a
disfavore( procedure shoitcut, but rather as an integradrt of the Federal Rules ag

whole which are designe to secur the just, speed anc inexpensiv determinatio of

the
ut

AN

b a

every action.’Celotex Corp. v. Catre, 477 U.S. 317, 327 (1986)(citations and quotatjons

omitted).
V. Discussion
A. Travelers’ Arguments for Partial Summary Judgment

Travelers seeks to have the court rule sarées of discrete legal issues, includjng

ruling on several of Bank’s affnative defenses. Such mudjs would not be dispositiv
of the case. Travelers arguthat the case is “about bad banking practices”, and
Bank behaved recklessly and imaperly. (ECF No. 82, p. 4)Travelers argues that tf
court should conclude, as a matter of |#wat Bank did not comply with reasonal
standards of banking. Tralers contends the Bank could not agree to deviate
reasonable commercial standards throdlgd alleged agreement between bra
manager, Debbi Carlson, and Patterson to allow Patterson to cash checks made
to third-party payees. Travelers further agtiat Patterson had no authority to enter
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such an agreement.
As to the Bank’s asserted defenses, &lans asserts that Skils’Kin had “no dy
to discover and report the Baskimproper payments”. (EQRo. 82, p. 16). Traveler

ity
S

also argues that the Bank did not makatdas (processed checks) reasonably availabls

because Bank provided copies of only the front of the checks with the m
statements.

B. Bank’s Arguments for Summary Judgment

Bank argues that both under the applicabd¢ute, RCW 62A.4-406, and pursu
to its banking agreement with Skils’Kin, SKK$n was required to examine the month

banking statements and to report unauthorszgdatures or alteratns within 60 days|.

Bank argues that it provided monthly staéens which listed the checks paid by numi

date, and dollar amount and included copiethe face of each elck. (ECF No. 88, g.

6). Having providing this information, B& contends Skils’Kirallowed the fraudulen
activity of Patterson to continue for over forgars. Bank contels Skils’Kin could
have easily identified Patterson’s unauthorized activity by looking at the backs
checks on-line, calling the Bank’s custonservice number to obtain copies of {
checks, or through other internal accounting measures. Bank contends it first rq
notice of Patterson’s fraudulent activitiesaretter dated Marct, 2013, which only
specifically identified two checks - - ofi@m October 2012, the other from Februji
2013. (ECF No. 88, p. 13).

Bank also argues the checks at issueweoperly payableecause Patterson wj
an agent of Skils’Kin and Skils’Kin was antharized agent of itslient payees. Ban

further contends that the checks weréhedsin accordance wiln agreement betwe¢

Patterson, as representative of Skils’Kin, and Bank.

C. Whether U.C.C. 4-406 Bars Travelers Claims

The primary focus at oral arguments\an the Bank’s defense under RCW 62A
406, (hereafter “4-406") and Travelers’ contention that 4-406 does not apply b
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Travelers’ claim does not rely on the atise of check alterations or unauthorized

signature on the checks. The central issue to be determined on summary judgme
whether section 4-406 bars Travelers’'miai The Bank agrees that if 4-406 does|nof
preclude the Plaintiff's claimshere are then questionsresonableness that should be
determined by the trier of fact. (SBank’s Response, ECF No. 109, p. 1, 3)(“...the Cpur
need not reach the negligence claim whtannot be resolved on motion for summiary
judgment;” and “Travelers’ clen that Bank failed to exercise ordinary care is disputec
and cannot be resolved withautrial.”). Travelers disages and argues that the cqurt
should determine as a matter of law that Bamkactices violated commercial standards.

The resolution of whether 4-406 bars Travel claims requires the determinatipn
of numerous sub-issues: 1) were the chatkssue “properly payable”?; 2) did Baphk
make the “items” available to the custemn a manner which allowed Skils’Kin {o
identify the items paid per 4-406(a)?; 3) did Skils’Kin exercise reasonable promptnt
in examining statements and notifying Bank under 4-406(c)?; 4) if Skils’Kin failed t
timely report the loss, did Bank fail to exerctsdinary care such that the loss should be
allocated?; and finally, 5) does subsectiotDé(f) apply “without regard to care or lagk
of care of either the customarthe bank” to preclude astomer from asserting against
a bank any claim even though not based ¢poy unauthorized signature, indorsement,
or alteration” not brought to the baskattention within one year?

1. Were the Checks Properly Payable?

RCW 62A.4-401(a) provides: “A bank may charge against the account of
customer an item that is properly pbieafrom that account even though the charge
creates an overdraft. Anitem is properly gagaf it is authorizedy the customer and
Is in accordance with any agreement betwibencustomer and bank.” The checks at
iIssue were made payable to Skils’Kirllenits as payees, and signed on the fronf by
Patterson, an authorized signatory on thés3kn account. The parties agree Patterson
was not a named payee on any of the chankisthe named payees did not indorse|an)
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of the checks over to Patterson. (ECf No.%$20-11). The checken their face, wery
payable to third-party payees, but not to Patterson.

Bank argues that they were properlyalale “in accordance ith any agreemer
between the customer and bank”. ThenlBargues it had an oral agreement v
Patterson to allow her to cash checks fients because the clients were disab
homebound, disruptive, or otherwise unatdecome into the Bank. Bank argu
Patterson was authorized to make thisagrent on behalf of Skils’Kin because @
Corporate Resolution dated October2D09 making Patterson, as Payee Ser|
Manager, an authorized signer on the accaithtthe power to indorse checks and m
withdrawals. The Resolution also providiat: “Any of the pesons named below, s
long as they act in a represative capacity as agents of the corporation, are autho
to make any and all loér contracts, agreements, stipalas and orders which they mq
deem advisable for the effective exeradehe powers indicated...”. (ECF 86-9 at
A431).

Travelers argues that Skils’Kin did ngive Patterson such authority and t
Patterson was certainly not acting on belo&lBSkils’Kin when she was fraudulent
embezzling funds. There is a factual digpas to whether therwas an agreeme

between Patterson and BanRatterson cashed checks wsthveral different tellers.

Karin Selland, a teller, avexdhat generally “tellers are not permitted to cash a ¢
for someone if the check isymble to the order of someogrkse,” and that she was n
aware of an agreement allowing Pattersonldoso. (ECF No. 85). However, Ba
employees Emily Burgess and Nicki Athattked that they wee generally aware @
such an agreement. Nickil# testified that Deb CarlsoamBank branch manager, td
her that Patterson was a representative d$'8kn, and had authority to complete t
transaction in such manner, and that tinexe an agreement allowing Patterson to ind
checks for Skils’Kin clients. (ECF 110-3). #ever, Deb Carlson testified that she co
not recall ever discussing with Shannon Patterson a request for special hang
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Skils’Kin checks. She did not recall castpichecks for Patterson, or in any insta

N1ce

cashing checks for a person who signed the backeck but was not the named payee.

(ECF No. 86-10).

Neither party contends there was a written agreement allowing the unusuall ch

cashing procedure. There is a disputed qoesif fact as to the existence of an qral

agreement. If there was no agreemerd,adhecks were clearlyrom the face of the

checks, not payable to the order of Patteraod,it could be argued that Skils’Kin h
no duty to report the erroneopsocedure, See for examieljack v. U.S. Bank012

WL 4482049 (D.ldaho 2012)(customer had noydwot report bank’s failure to honor

174

nd

restrictive endorsement as bank was “ie first and best position to discover the

problem”);Elden v. Merrill Lynch2011 WL 1236141, *8 (S.D.N.Y. 2011)(“Numero

us

cases establish that a bank does not aoctammercially reasonable manner when it pays

check lacking any indorsement whatsoevefTtavelers also argues that even if it co

uld

be proven that there was agreement between Patterson 8ank, such an agreement

was unenforceable as a matter of law undetxC.C. Travelers relies on Sections 1-802

and 4-103, which provide ipart that although U.C.C. provisions can be varied by

agreement, obligations of good faith and ogedbleness may not be disclaimed. Furt

her,

the variations must not be “manifestly unm@aable.” The court does not find as a matter

of law, based on the current state of the récinat the alleged agreement between Bank

and Patterson was manifestly unreasonalfReasonableness determinations shoulc

typically be left for the jury.
There are questions of fact as to whetheas reasonable for the Bank to pay
checks in the manner it did, aatbo questions of fact & whether there was even

agreement between Carlson anttétaon regardless of the efficy thereof. The factual
issue is created by the unusual circumstanédhbis case, where Skils’Kin provided

the
Aan

money management services to disableatdiand was appointed by the Social Secyrity

Administration as a “representative payea’tfiose clients. Patterson was the Diregtor

ORDER -9




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

of Payee Services and the drawor on the chetg&lers testified at reasons why the)
believed Patterson was allowedctsh the checks for the disabled clients: payee cl
were disabled and homeboundyga clients were disruptive wh in the bank, and pays
clients lacked proper identification. nder certain factual circumstances, it may
decided as a matter of law that cashingecktwith a missing indorsement, or indorg
by someone other than the payee, is comially unreasonable as a matter of law.
for exampleElden cited supraGovoni & Sons v. Mechanics Bafi Mass.App.Ct. 3!
(2001). However, the determinatiin this case presents issoéfact. In addition to th¢
disputed facts concerning the allegedeaggnent to allow Patterson to cash the che
each side has retained an axpatness. The Bank’s rated expert, John Bley, oping
that it was reasonable for the Bank to assuhat Skils’Kin had adequate interi
controls and thus it was also reasonabl&#ork to alter its check cashing procedure
an accommodation to Skils’Kin. (ECF No. 110-Zhe court finds questions of fact ex
precluding a summary determination asvteether the Bank acted in a commercié
reasonable manner and whether the checksp@degoursuant to an agreement betw
Skils’Kin and Bank.

2. Did Bank make the “ltems” Reasonably Available Under 4-406(a)?

Assuming that the Bank acted reasowgahl paying out the checks, and th

Skils’Kin had a duty to report that the pagnts were impropedid the Bank make the

checks available in a sufficient manner toalttiscovery of the error? Section 4-406
provides in part: “The statement of accoprdvides sufficient information if the item
described by item number, amouwsmd date of payment. tlie bank does not return t
items paid or copies of items paid, it shall provide in the statement of accou
telephone number that the customer may cafidaest an item or copy.” Itis undisput

y
ient

be
sed

See

Ul

U

cks

nal
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st
lly
eer

us

nt
ed

that Bank provided Skils’Kin with monthlgtatements. These statements includec

checks that had cleared in the previownth and identified therny item number, date

and amount of check. The statements alslided copies of the front, but not the ba
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of each check. The Bank statements amad in the upper-right hand corner |
following: “For assistance, call PRRITY SERVICE 1-800-788-4578.” Beginning
January 2011, Skils’Kin had 24-hour/day online access to its checking accoun
electronic online access allowed Skils’Kin tewi the front and back of each check {
cleared its account.

Whether the Bank made the items reasonably available remains a questior
as is the issue of whether Skils’Kin cohlave discovered the frd by Patterson if it ha
examined the backs of theettks either on-line, or by requesting copies of the bac
the checks via telephone. Skils’Kin claims ttreg statements did not specifically st
to call the 1-800 number to reteopies of items. Adddnally, Skils’Kin claims thg
1-800 number went to an automated menutbhathone of the menu prompts offered

he
n

t. T
hat

1 of
0
KS (
ate

the

option of ordering copies of cancelled checlBank responds by stating that by simply

responding to two prompts: 1) calling abbusiness banking; 2) calling about check

account; the caller would be tisfarred to a live person andwdd have requested copig

Travelers refers to the Declaratioh Skils’Kin Accountng Manager Nicollg
Laporte. (ECF No. 103). She claims tov@ddiligently” reconciled the monthly ban
statements “every month” by looking through the copies of the fronts of the check
claims the on-line access wasifcbersome”. She adts it did allow review of the bac
of checks. Laporte describen detail selecting an ament, clicking on a link for fron
of check, clicking link for back of checklosing check, selecting another check,
(ECF No. 103, 1 3). Intoday’s electroage such activities are commonplace, and t
actions would appear to only take a feae@nds. The Bank contended at oral argun

that once the account statement is made dlailais the customer’s duty to examing

with reasonable promptness. 4-406(c). Ipade, and Skils’Kin, chose not to exami
the electronic statements, tllaes not mean, as a mattelas¥, that the information wa
not available to be examined. A leadtngatise on the U.C.C. finds electronic acceg
“fully satisfy” the 4-406(a) requirement. S&&hite, Summers, & Hillman, Uniforn
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Commercial Code, § 1938"@d. 2014)(“We see no reason why a listing of these cH
and the debits to the account together wdiital images of checks would not ful
satisfy the “statement of account” requent in 4-406(a).”). In the mattesyb judice
only the front of the checks were showntbe paper account statements, but image
both the front and back ofdélchecks were available online.

Laporte claimed the phone number on the statement was not specifically idg
as one to call to obtain cancelled checks thiadl if called, one reached an automg
menu. (ECF No. 84, 11 9-10). Arguably, if one wishes to obtain information fro
Bank, one calls the 1-800 Priority Service number listed on the statement.

3) Did Skils’Kin exercise reasonable ppmptness in examining statements an
notifying Bank under 4-406(c)?

Section 4-406(c) requires a customner “exercise reasonable promptness
examining the statement or items to detemwhether any payment was not authori
because of an alteration of an item or becays@&ported signature by or on behalf of
customer was not authorized.” The Dediarss of Laporte establish that she reviey
the statements monthly and did not discover any irregularities.

“If, based on the statements or iteprsvided, the customer should reasone

ecl
ly

S O

ntif
ted

m tl

in
zed
the
jed

Ibly

have discovered the unauthorized paymeetctistomer must promptly notify the bank

of the relevant facts.” 4-406(c). Theatments did not alert Skils’Kin to tf
unauthorized payment, becawsgy Patterson’s signature tre back of the checks mg
have alerted Skils’kin. As Skils’kin comtds that cashing the checks for Patterson, W
she was not the named payee was so cl@apyoper, it can be argued that Skils’K
would have discovered the problem hafbitnd the signature of Patterson on the b
of any of the approximately 300 checks.

Skils’Kin did not discover the problemntil Patterson disclosed her theft i

e
Yy
hel
in

ack

N a

suicide note. Skils’Kin CEO Brian Behler stdithat he learned of Patterson’s suicide o

February 12, 2013,na “Skils’Kin immediately notiled the Bank that day of t
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fraudulent checks”. (ECF No. 101, 1 2). Herthvent to the Indiana Branch of Bank with

CFO Ken Brown on February 13013. On March 1, 2013, SKKsn lawyer sent a letter

to Bank concerning the fraudh@that letter specifically méoned two checks. On Ap
15, 2013, Skils’Kin’s lawyer sent a spraaeéet reporting an additional 286 checks

were improperly paid betweekugust 13, 2010 and Februa&y2013. In a pre-litigatign

letter dated July 23, 2018gunsel for the Bank, different counsel than is representi
Bank in this litigation, sent a letter containing his analysis of the claim that 288

ril
tha

ng t
che

were improperly paid. (ECF No. 101, p. 1He concluded that 171 of the checks were

barred by the 1-year “absolute bar” of 4-406(FHe also argued that all the remair]

ing

checks were barred under wing called the “bank statement rule,” also known as tr

“serial wrongdoer” concept.

Patterson’s fraud occurred over a four year period and was never detecte

Skils’Kin. Skils’Kin most likely would hae discovered the unauthorized payment b

examining the backs of the Checks. Howewgeestions of fact remain concerning
reasonableness of the Banks’ actions andtiadr Skils’Kin had any duty to report

improper payments. See for examipted Motor Credit Co. v. United Serviged972 WL

the
he

20865 (N.Y.City Civ.Ct. 1972)(“there is no notipsustomer] could have given at any
time that would have been superior to thatived from even a cursory examination of the

instrument by [Bank’s] employees"geaman Corp. v. Binghamton Savings Ba&2(
A.D.2d 62 (N.Y.App. 1996)(4-406 does not impose on customer duty to insp

missing indorsements)Deljack, Inc. v. U.S. Bank2012 WL 4482049 (D.ldalo

P Ct

2012)(Bank was in “first and best position”dscover its failure to honor a restrictive

indorsement and thus customer did not have duty to notify).
4) If Skils’Kin failed to timely re port the loss, did Bank fail to exercis
ordinary care such that the loss should be allocated?

D

If a bank customer has failed in its dutyingpect and report, but “the customer

proves the bank failed to exercise ordinagre in paying the item and that fail
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substantially contributed to the loss, thedds allocated” between the bank and cust
according to the extent to wdm each contributed to theds. 4-406(e). Whether a bz
has exercised ordinary care presentgiestion of fact. See for exam@evoni & Son
v. Mechanics Bankb1l Mass.App.Ct. 35 (2001fidata Trust Co. v. Community Fi
Saving and Loan946 F.2d 898 (9 Cir. 1991)(whether bank acted in commerc
reasonable manner was mixed spien of law and factParsons Travel, Inc. v. Hoad3
Wash.App. 588 (1977)(wheth&ank was negligent in daimg forged checks was
guestion of fact). However, such questinay sometimes be determined as a mati
law. Govoni & Sons51 Mass.App.Ct. 35 (2001). Tkeovoni & Songourt reference
several cases and other authoritiesdifig the following conduct to be cleg

unreasonable: payment of checks with missngigprsements; failure to respect restrig
indorsements; failure to inquire into autitpof one purporting to be an agent; payn

DM
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er (
d
rly
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hen

of check with irregular or incorrect indorsement; honoring check with visibly alter

payee name; and allowing deposit of chealorsed by corporate payee into a pers
accountld. at 1103.

A customer can establish lack ofdorary care by showing that the ban
procedures were below standard, or thattaink’s employees failed to exercise ordi
care._Assoc. Home and RV Sales v. Bank of Bek®4 P.3d 1276, 1284 (N.M. Af
2012). Here, there is clearly a questionaaftfas to whether the Bank exercised ordi

care. Bank teller Karin Selland stated ttiet Bank had “mandatomgller procedures

and that “tellers are not permitted to casthack for someone if the check is payab
the order of someone else” unless the cheakdorsed over to the individual presen
the check for cash. (ECF No. 85). Ms. Sallavas not aware of any special agreel
or procedure allowing Patterson to cash chaokviolation of the Bank’s “mandata
teller procedures.1d. Another teller, Hen Jarrell testified it cashing checks withg
the payee’s indorsement did not complighwthe Bank’s written procedures. (ECF

110-4). Bank employee Janeen VanSlyke testithat allowing Patterson to indorse
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checks went “against the bank’s standarittem procedures,” but that it was done &

“accommodation”. However, there are alaots from which a jurgould find that Bank

acted reasonably, including the expert testimony of John Bley, as discaigsed,
There is evidence from whicdhe trier of fact couldind the Bank did not follo

reasonable commercial standards. If it islstermined, one possibility is for the cq

to allocate the loss. See for examplackrell v. American Nat.Bankl16 P.3d 20

(Ok.App. 2005)(allocating 70% fault to fia for allowing withdrawal with missin
signature even though customer did naraine statements for nearly 10 years).
5) Does subsection 4-406(f) apply “without regard to care or lack of care

either the customer or the bank” to precude a customer from asserting a claim

against a bank for unauthorized signature, indorsement, or alteration not brougf
to the bank’s attention within one year?
Section 4-406(f) provides:

(f)y Without regard to care or lack of carkeither the customer or the bank, a
natural person whose account is primafallypersonal, family, or household purpos
who does not within one year, and any ottiestomer who does not within sixty day
from the time the statement and items aréemavailable to the customer (subsectic
(a)) discover and report the customer's unauthorized signature or any alteration
face or back of the item or does not within one year from that time discover and
any unauthorized indorsement is precluded from asserting against the bank sug
unauthorized signature or indorsement arhsalteration. If there is a preclusion ung
this subsection, the payor bank may remtover for breach of warranty under RCW
62A.4-208with respect to the unauthorized signaturelteration to which the preclusion
applies.

Travelers argues that 4-406(f) does netcpude its claims because the statut
serves to preclude a customer from “as3g against the bank such unauthorized
signature or indorsement or such alteration.” Travelers argues 4-406(f) protects
from paying a check that appeared properly payable, and the customer did not ¢
bank to the forgery or alteration. Traged contends 4-406(f) does not give a bank
“safe harbor for paying checks that do not efaamally appear to be properly payab
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(ECF No. 106, p. 6).

Travelers’ states that this is a “missing indorsement” case and not a case
“unauthorized signature.” Some courty@dound that a “missing” signature is an
“unauthorized” signature. See for exampbeckrell v. American Nat. Bank16 P.3d
201 (Ok.App. 2005)Security State Bank v. Visiting Nurse Ass@66 Ga.App. 374
(Ga.App. 2002). However, there is laottity to the contrary. See for exam@eaman
Corp. v. Binghampton Savings Ba220 A.D.2d 62 (N.Y.App. 1996)(“UCC 4-406
does not apply, on its face, to missing indorsements”). Bank argues that the

presumption is that Patterson’s signatureh@nback of the check is an indorsemen
Bank cites to RCW 62A.3-204, which provides in part, “...but regardless of the i
of the signer, a signature and its accompanying words is an indorsement unless
accompanying words, terms of the instent, place of the signature, or other
circumstances unambiguously indicate that the signature was made for purpose
than indorsement.” One could argue tRatterson’s signature was unambiguously
an indorsement because she was not theedgpayee and could not indorse the chg
Travelers argues Patterson signed as a receipt for cash. Patterson’s intent in si
the checks may never be conclusively established now that she is deceased.
Travelers also argues that the 4-406 defessnapplicable because the Bank
not act in good faith in paying the Checks. Travelers cites cases in support of th
argument and relies primarily ¢ralk v. Northern Trust Co763 N.E.2d 380, 387
(L App. 2001). (ECF No. 106, p. 14). Althoudfalk supports Travelers argument,
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other courts have disagreed. See for exafpleronmental Equip. v. Wachovia Bank

741 F.Supp.2d 705, 718-19 (E.D.Pa. 2010). On this disputed factual record, it iS
jury to determine if the Bank actedgood faith. Additionally, Travelers has argue
that the Bank failed to follow commerciadstdards, which is distinct from acting in
bad faith._ Seébsolute Drug Detection Serv. v. Regions Bdrdl6 So.3d 1162, 1168

for
)|

(Al. App. 2012)(“...[bank tellerbconduct, at most, demonstrated that she may hayve
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failed to exercise ordinary care in conting everyday business; her actions certair

did not rise to the level of bad faith..”pecondly, 4-406(e) specifically states: “If the

customer proves that the bank did not pay the item in good faith, the preclusion

subsection (d) does not apply.” Thughi& Bank did not act in good faith it could npt

assert 4-406(d). The statute does not $ipatly state that the 4-406(f) one-year tin
bar defense is eliminated by a lack of good faith.

Numerous questions of fact, as set forth herein, preclude the court from m
a determination on summary judgment that 4-406 applies. It appears that even
406(f) were applied, not all the claims wdude time-barred. In Assoc. Home and |
Sales v. Bank of Beler?94 P.3d 1276, 1284 (N.M. App. 2012), the court found th
even though the case involved a serial wrongdoer (check forger) the customer g

recover on claims occurring within one year if it could prove lack of ordinary carg
the part of the bank. According to Bank'sthattorney in the pre-suit letter, 117 of
Checks are within 1-year of providingtiee to the Bank of Patterson’s fraudulent
conduct.

D. Ratification

As an additional argument for summary judgment, Bank contends that Ski
ratified all of Patterson’s fraudulent activiffeCF No. 88). Bank contends that on
February 13, 2013, the CFé Skils’Kin, Ken Brown, signed the Bank’s form
Corporate Authorization Resolution, which stated in pertinent part:

All transactions, if any, with respettt any deposits, withdrawals, rediscount
and borrowings by or on behalf of this corporation with this Financial Instit
prior to the adoption of this resdion are hereby ratified, approved and
confirmed.

(ECF No. 90-4). Skils’Kin argues itdlnot ratify Patterson’s fraudulent conduct.

Brown filed a Declaration (ECF No. 102p8hg that the purpose of the Resolution
was to make him an authorized signer on the account. He further stated he was
authorized to ratify Patterson’s fraudulent activifurther, Skils’Kin, at that time, d

ORDER - 17

iy

unc

e_

aki
if 4
RV

at

oul
P or
the

|S’K

~

»]

Utio

b N0
d




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

not have knowledge of the full scope of Patterson’s fraud.

The Bank'’s ratification argument carriesry little weight with the court.
Brown had just learned, less than 24-hours prior to signing the Bank’s form
Resolution, that long-time employee, Patterson, had committed suicide. In the {
note, he first learned of her fraudulent actigtidt is not reasonable that Brown wo
intentionally ratify Patterson’s unlawfaktivities, and Brown did not have full
knowledge of her activities at the time the &aton was signed. Generally a party
must act voluntarily and with full knowledge of the facts in order to ratify a contrd
transaction. It appears Brown was at the Bank on February 13, 2013 to do the
opposite of ratifying Patterson’s actions - -Ws there to report they were improps
His Declaration states that on the wayhe Bank he talked with a Bank employee
about what was required to make him an authorized signer on the account, and
when he arrived he was presented withBhak’s form and told he needed to sign i
become an authorized signer. As statgpra Brown also avers that he was not
authorized to ratify, did not understand thenido have that effect, and was not aw
of the scope of Patterson’s fraud when he signed the form. (ECF No. 102).

At a minimum, there are questions atft as to whether Brown ratified the pa
fraudulent transactions of Patterson and Bank is not entitled to summary judgms
the theory of ratification.

E. Breach of Customer Agreement

The Bank makes an argument similar to its 4-406 contention, but based o
Customer Agreement (at ECF No. 90-1, Da&fcvan Slyke, p. 24). The Agreement
arguably broader than 4-406 in that it requires a customer to report “errors” on g
statement, in addition to alterations and unauthorized signatures. The Agreeme
further states that if errors are not reported in 60 days, “you cannot assert a clai
against us on any items in that statement, and as between you and us the loss
entirely yours.” The Agreement furtheatds that the 60-day limitation is without
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regard to whether the Bank used ordinzaye. The provision concerning examinat]
of statements provides:

STATEMENTS - You must examine your statement of account with
“reasonable promptness.” If you discover (or reasonably should have
discovered) any unauthorized signaturealtarations, you must promptly not
us of the relevant facts. As between you and us, if you fail to do either of |
duties, you will have to either share thes with us, or bear the loss entirely
yourself (depending on whether we used ordinary care and, if not, whethe
substantially contributed to the loss). The loss could be not only with respg
items on the statement but other items with unauthorized signatures or
alterations by the same wrongdoer.

You agree that the time you have to examine your statement and re
us will depend on the circumstances, Wik not, in any circumstance, exceed
total of 30 days from when the statement is first sent or made available to

Your further agree that if you faib report any unauthorized signatures

alterations, forgeries, or any other errors in your account within 60 days of
we first send or make the statement available, you cannot assert a claim g
us on any items in that statement, and as between you and us the loss wil
entirely yours. This 60-day limitation is without regard to whether we usec
ordinary care.

This language in the Agreement seeksltorten the 1-year period in 4-406(f) to 60
days. Parties are allowed to alter gas UCC provisions by Agreement, but canng
“disclaim a bank’s responsibility for its lack of good faith or failure to exercise
ordinary care or limit the measure of dagea for lack of failure.” RCW 62A.4-103.
Thus language stating the 60-day limitatigplées “without regard to whether we [t
Bank] used ordinary care” is unenforceablAdditionally, as the 4-406(f) one-year
time limitation applies “without regard to carelack of care of either the customer
the bank”, an attempt to shorten the one-ymaiod to 60 days in effect attempts to
limits a bank’s responsibility for failure to exercise ordinary care.

The court is not aware of any Washington case law discussing whether she
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the one-year time period in 4-406 by agreement is permissible. Courts in some

have upheld such agreements. See for exafiselute Drug Detection v. Regions
Bank 116 S0.3d 1162 (Al.App. 2012)(allowing bank’s deposit agreement to sho

406(f) claim bar period to 30 day®)PC Rig Serv. v. JPMorgan Cha$e1 F.Supp.2d

671 (S.D. Tex 2009)(account agreement shortened 406(f) period to 30E5iH)ty
State Bank v. Visiting Nurses Ass@56 Ga.App. 374 (Ga.App. 2002).

The court agrees that the scope ofAlgeeement is broader than 4-406. The
Agreement speaks of a duty to report “any other errors” and prohibits a “claim a
us on any items in that statement”. Section 4-406(f) speaks of alterations and
unauthorized signatures and precludes aocwst from asserting “against the bank
such unauthorized signature or indorsenagrguch alteration.” RCW 62A.4-406(f).
The parties have not presented the twuth any controlling authority on this
guestion, and at this stage the court is not inclined to allow the Bank to shorten
year period of 4-406(f) to 60 days based on its Customer Agreement. The courti
reserve on this issue and the parties mayessdt further in motions in limine and tf
briefing.

F. Presentment Warranty

Bank argues that if it is held to be liakhb Skils’Kin, then Patterson is liable t
Bank for breach of presentment warranty under RCW 62A.3-417. Bank argues
Patterson represented she had authority to ttesschecks and claims that is further
evidenced by her signing the back of thealts. Bank argues that as Patterson wg
representative of Skils’Kin, Bank could seek to recover from Skils’Kin for breach
presentment warranty. Travelers argtneg any such claim would be against
Patterson individually and not Skils’Kin.

The court agrees with Travelers. efBank’s argument is circular. If a jury
determines that Bank acted in a comnadl unreasonable manner in paying Patte
for checks on which she was not the nameagkpand were not properly payable, a
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claim that Bank would have for breachpresentment warranty would be against
Patterson only and not Skils’Kin or TravelerBravelers also contends that Bank wps
required to give notice of any presentment warranty claim “within 30 days” unde)

=

RCWG62A.3-417, and failed to do so. Travelers is entitled to summary judgment/on
this defense.

G. Bank’s Motion to Strike

Concurrently with its Reply Brief, Bk filed a Motion to Strike (ECF No. 120)
seeking to strike portions of the Romneyd aporte declarations. Bank contends ftha
Romney is offering an expert opinion withdaging disclosed as an expert, and that
Laporte has offered testimony that contradicts a prior stipulation. Travelers’ Regpo
(ECF No. 130) states that Romnewiforensic accountant and Bank received the
report she prepared after Skils’Kin disered the fraud. Bank took her deposition,
and she is listed as a trial witness by Babkder those facts, there is no prejudice|to
offering her opinion at summary judgment. Travelers further states that Romney is

offering expert opinion testimony in the De@ton, but rather describing her factua
investigation.

As to the Laporte Declaration, Banklieges it is an attempt to subvert a
stipulation that: “In its usual coursé business, Skils’Kin has documents in
substantially the same form as..[referglocs by Bates numbers]..referring to that
client as the person for whom Skils’Kintise representative payee, and signed by fthe
client.” (ECF No. 69, { 7). The documemngferenced in the Stipulation were not
attached to the Stipulation, nor were tladtached to Bank’s Motion to Strike. These
documents are in the summary judgmeaord at ECF No. 91-1. The documents
concern Skils’Kin clients authorizing Skils’Kito act as an “agent/payee”. Apparently
the Bank wants it determined that 8Kils’Kin clients signed these documents
agreeing to allow Skils’kin to “use my bdite for my best interests”.

The Second Declaration of Laporte states that she “conducted a random
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sampling of client files,” and reviewed b8the 107 “payees who were clients.” Sh
discovered that 2 of those 13 had not siginedrepresentative pag agreement. Thi
is of little probative value, and the Bankwd have had no knowledge of this fact 4
the time the checks were cashed.

The Motion to Strike is DENIEDBoth Romney and Laporte have been
disclosed as trial withesses and the cauiftconsider their Declarations and accord
them appropriate evidentiary value, if any.

VI. Conclusion

Numerous disputes of material fact remain which preclude summary judgrn
A reasonable juror could find that Bank fail exercise ordinary care and failed tc
follow reasonable commercial standards in allowing Patterson to cash the checl
reasonable juror could also find that Skila failed to exercise reasonable care in
examining its monthly statements, failed to timely notify Bank, and in so doing
allowed the fraud to continue for over four years.

Both the Customer Agreement and 4-406(e) allow for allocation of loss wh
both the customer and the Bank have faileexercise ordinary care. Such may we
be appropriate in this case. Atthe cosaa of the hearing, the court encouraged
parties to engage in settlement discussanor mediation. This case presents
complex factual and legal issues and a dezfrttontrolling legal authority. Thus the
parties could continue to pursue it througaltand on appeal, with an ensuing lack
certainty for several years. An agraedolution, which resolves the matter without
months or years of additional litigation expessmay be in the best interests of the
parties.

IT IS HEREBY ORDERED::

1. Defendant Bank’s Motion for Summary Judgment (ECF No. 88) is
DENIED.

2. Plaintiff Travelers’ Motion for Partial Summary Judgment (ECF No. 82)
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DENIED, except as to the Presentment Warranty defense wWhialRANTED.

3. Bank’s Motion to Strike (ECF No. 120)¥ENIED. The court did expedite
hearing on the Motion to Strike, and thereftine Motion to Expedite (ECF No. 128
GRANTED.

4. Exhibit lists shall be filed andrsed and exhibits made available for
inspection (or copies provided) on or befdrdy 2, 2015. The exhibits shall not be
filed. Objections to exhibits shde filed and served on or befaraly 13, 2015 and
shall be heard at the pretrial conferengd.exhibits shall be pre-marked: Plaintiff
shall use numbers 1-499; Defendant shall use numberst=@®@y

5. Designation of substantive, as opposed to impeachment, deposition te
of witnesses who will be unavailable twgilive testimony at trial, shall be by
highlighting in blue and servedopt filed, on or beforeluly 2, 2015. Cross-
designations by highlighting in yellow shall be servaat, filed, on or beforeluly 16,
2015 Objections to any designdteeposition testimony shall fiitked and servedon
or beforeJuly 24, 2015, and shall be heard at the pretrial conference.

6. All unresolved substantive or evidiany issues which may foreseeably ar
during trial shall be addressed by motionéinmne to be served and filed not later t
May 25, 2015 and shall be heard and resohadhe pretrial conference.

7. Trial briefs, proposed jury instruetis, and requested jury voir dire shall &
filed and served on or befodaly 8, 2015.

8. The pretrial conference will be held in Spokane, Washingtdfriday, July
31, 2015 at 9:00 a.mAll unresolved motions and objections will be heard at the
pretrial conference. If an agreed pr&torder has been lodged, counsel need not
appear at the pretrial conference gslenresolved motions or objections exist.

9. The jury trial shall commence at 9:00 a.m.Monday, August 10, 2015in
Spokane, Washington.

IT IS SO ORDERED. The Clerk shall file this Order and furnish copies to
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counsel.
Dated this 5th day of February, 2015.

s/ Justin L. %uackenbush
JUSTIN L. QUACKENBUSH

SENIOR UNITED STATES DISTRICT JUDGE
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