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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CaseNo. CV-13-413-JPH

GARY B. CALVERT,

Plaintiff, ORDER GRANTING DEFENDANT'S
MOTION FOR SUMMARY
VS. JUDGMENT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

BEFORE THE COURT are cross-motions for summary judgment. ECF
17, 21. Attorney Joseph Lihan represents plaintiff (Calvert). Special Assist
United States Attorney Diana Andsagepresents defendant (Commissioner). T
parties consented to proceed before gistate judge. ECF NdLO. September 8
2014 Calvert filed a reply. ECF No. 22.t&f reviewing the administrative recol
and the briefs filed by the parties, the caynts defendant’'s motion for summar
judgment ECFNo. 21.
JURISDICTION

On August 5, 2010 Calvert protectivelypdipd for disability income benefits
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(DIB) alleging disability bginning (as amended) Septber 1, 2008 (Tr. 30, 49

131-32). The claim was denied initially and reconsideration (Tr. 80-82, 86-87).

Administrative Law Judge (ALJ) Donna VBhipps held a hearing June 14, 20]

Calvert, represented by counsel, and a vonati expert testified (Tr. 29-58). O

July 16, 2012, the ALJ issued an unfavaeatbecision (Tr. 12-22). In October 201

the Appeals Council denied review (Tr. 1-Bplvert appealed pursuant to 42 U.S
88 405(g) on December 16, 20BCF No. 1, 7.
STATEMENT OF FACTS
The facts appear in the administrathearing transcript, the decisions belg
and the parties’ briefs. They are onlydfly summarized here and throughout tf
order as necessary to explain the Court’s decision.

Calvert was 55 years old on the amahdaset date. He graduated from hi

school and has mostly worked in constimt. He was laid off in August 2008§.

Calvert testified he currently works npdime, ten hours a week at the mo

performing repairs and maintenance in gpartment building. He does not ta

prescription pain medication. He mowstlwa riding mower, uses the compute

reads, watches television and shops. Hesféel is unable to work because he
“fearful of getting hurt again,” having lost aight in his left eyafter an industrial
injury in 1998. Although he alleges heusable to work due td[d]isorientation,

back pain and eye problems,” the appmsalimited to the ALJ's assessment
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physical limitations (Tr. 14, 21, 31-40, 45, 64, 159-60).
SEQUENTIAL EVALUATION PROCESS

The Social Security Act (the Act) deés disability as th&nability to engage
in any substantial gainful activity by reasof any medically derminable physica
or mental impairment which cdre expected to result death or which has lasted ¢
can be expected to last for a continupesiod of not less thatwelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(®). The Act also provides that a plaintiff sha
be determined to be undedssability only if any impaiments are of such severit
that a plaintiff is not only unable tdo previous work but cannot, consideril
plaintiffs age, education and work expmces, engage inng other substantia
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(Al
1382c(a)(3)(B). Thus, the definition of disbty consists of both medical an

vocational component&dlund v. Massanari253 F.3d 1152, 1156 {XCir. 2001).

The Commissioner has establishedve-§tep sequential evaluation proce

for determining whether a person is dieal. 20 C.F.R. 88 404.1520, 416.920. S

one determines if the person is engagedsubstantial gainful activities. If sc

benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step two,ickhdetermines whether plaintiff has
medially severe impairment or comhbtion of impairmers. 20 C.F.R. 88

404.1520(a)(4)(ii), 416.920(@)(ii).
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If plaintiff does not have a severe inmpaent or combination of impairment$

the disability claim is denied. If the impaient is severe, the evaluation proceeds
the third step, which compss plaintiffs impairment with a number of listg
impairments acknowledged by the Commissiote be so severe as to preclu
substantial gainful activity. 20 C.F.RB8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2
C.F.R. 8 404 Subpt. P App. 1. If the impaégnt meets or equals one of the list
impairments, plaintiff is conclusively pnewed to be disabled. If the impairment
not one conclusively presuméal be disabling, the evaluation proceeds to the fo
step, which determines whether the impant prevents plaintiff from performin
work which was performed in the past. If aipliff is able to perform previous wor
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),
416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC

considered. If plaintiff cannot perform paskerant work, the fifth and final step |

the process determines whether plaintifilide to perform other work in the national
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economy in view of plaintiff's residual fictional capacity, age, education and past

work experience. 20 C.F.R. 88 410520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert482U.S.137(1987).

The initial burden of proof restupon plaintiff to establish grima faciecase
of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.

1971); Meanel v. Apfel172 F.3d 1111, 1113{SCir. 1999). The initial burden i
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met once plaintiff establishebhat a mental or physicampairment prevents thg

U

performance of previous work. The burdéhen shifts, at step five, to the
Commissioner to show that (1) plafiitican perform other substantial gainful
activity and (2) a “significant number ufbs exist in the national economy” which
plaintiff can performKail v. Heckler 722 F.2d 1496, 1498(Xir. 1984).

STANDARD OF REVIEW

U)

Congress has provided a limited scopgudicial review of a Commissioner’
decision. 42 U.S.C. 8§ 405(g). A Courtust uphold a Commissioner’s decisign,
made through an ALJ, wheahe determination is not bad on legal error and is
supported by substantial eviden&ee Jones v. Hecklef60 F.2d 993, 995 {oCir.
1985); Tackett v. Apfel180 F.3d 1094, 1097 {Lir. 1999). “The [Commissioner’s]

determination that a plaintiff is not disabledl be upheld if the findings of fact ar

D

supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. § 405(g)ubstantial evidence is methan a mere scintillg,
Sorenson v. Weinberges14 F.2d 1112, 1119 n 10"(@ir. 1975), but less than g

preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 9Cir. 1989).

Substantial evidence “means such ewick as a reasonable mind might accept as

adequate to support a conclusioriRichardson v. Perales402 U.S. 389, 401

(1971)(citations omitted). §Juch inferences and conslans as the [Commissione

N
e

may reasonably draw from the evidence” will also be uphdhitk v. Celebreeze
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348 F.2d 289, 293 (dCir. 1965). On review, the Cduconsiders the record as
whole, not just the evidence supporting the decision of the Commissiiaetman
v. Sullivan 877 F.2d 20, 22 {8Cir. 1989)(quotind<ornock v. Harris 648 F.2d 525,

526 (3" Cir. 1980)).

It is the role of the trier of fact, notishCourt, to resolve conflicts in evidence.

Richardson 402 U.S. at 400. If evidence supports more than one rat
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTacketf 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984). Nevertheless, a decision supgarby substantiakvidence will still be
set aside if the proper legal standards werieapplied in weighing the evidence a
making the decisiorBrawner v. Secretary d¢iealth and Human Service839 F.2d

432, 433 (§ Cir. 1987). Thus, if there is substantial evidence to support

administrative findings, or if there i®flicting evidence that will support a finding

of either disability or nondisability, thenfding of the Commisener is conclusive
Sprague v. Bower12 F.2d 1226, 1229-30%Tir. 1987).
ALJ'S FINDINGS
ALJ Shipps found Calvert was insdréhrough June 3010, making the

relevant period September2Q08 through June 30, 2010 (T2, 14). At step one

she found he did not work at substantiahfd activity levels after onset (Tr. 14).

At steps two and three, she found he saffieom the loss of his left eye in 199
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degenerative disc disease (DDD); mild neoderate spondylosis; straightening

normal lordosis; moderate loss of diseight at C6/7; obesity and fractu

(compression, dorsal), impairments tha¢ a@evere but do not meet or medical

equal a Listed impairmen(Tr. 14, 16-17). The ALJ found Calvert less than fu
credible. She assessed an RFC for aralige of medium work with limitation:
related to left eye blindnesgTr. 17-18, 53). At step four, she found Calvert
unable to do any past workr(T20, 53). At step fiveshe found he can do othg
work such as kitchen helper, industriataher and production lper (Tr. 21, 54).
Accordingly, the ALJ found Calvert wasot disabled as defined by the Act fro
onset through his date last insured (Tr. 22).
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Calvert alleges the ALJ erred in twespects: when she assessed credibjlity

and weighed the evidence. Hiest alleges the ALJ epneously relied solely on th
lack of objective medical edence when she assesseeddnility. ECF No. 17 at 10-

12. Second, he alleges the ALJ errmumdy relied on a reviewing physician

e

S

opinion. ECF No. 17 at 12. The Commissiomesponds that because the ALJ’s

findings are factually supported and freehafrmful legal error, this court shoul
affirm. ECF No. 21 at 4-5.

I
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DISCUSSION

A. Credibility

When presented with conflicting medl opinions, the ALJ must determir
credibility and resolve the conflicBatson v. Comm’r of Soc. Sec. Adm859 F.3d
1190, 1195 (8§ Cir. 2004)(citation omitted). The ALs'credibility findings must be
supported by specific cogent reasoRashad v. Sullivar903 F.2d 1229, 12319
Cir. 1990). Absent affirmative evidena& malingering, the ALJ's reasons fq
rejecting the claimant’s testimomgust be “clear and convincinglester v. Chater
81 F.3d 821, 834 {®Cir. 1995).

Calvert alleges it is erroto rely solely on theack of objective medica
evidence to support claimed lirattons. He is correct that the ALJ relied, in part,
the lack of objective medical evidence tgport the level of @éimed limitation (Tr.
18-19). And he is correct that, had the JAd credibility analysis been limited t
solely this factor, it wuld have been erroBurch v. Barnhart400 F.3d 676, 68(
(9" Cir. 2005).

But the ALJ relied on additional factrShe notes Calvert's daily activitig
include collecting firewood, cooking and piag guitar. He workgpart time [albeit
at less than SGA levelshttends church once or twice a week; reads; watf
television and uses a computer. He takedlmigarbage, drives, shops at least o

a week, and helps his spouse who has CA@Riert admitted he suffered pain aft
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working in aditch.
Interestingly, he sings and plays guitar professionally.

He takes no medication other thamti-inflammatory medication, excey

prescribed psychotropic medication ®DHD and licoderm patches prescribed for

flares of pain. Only conservative tre@nt has been recommended. There is
record Calvert went to physical therapged prescription medication stronger th
ibuprofen or underwent epidural steroidertions. He has desbed ibuprofen as
working effectively for back pain. He hasig#hat, as a recovering alcoholic, he

afraid of the addictive potential of natecs, and some ka made him ill.

Significantly, no acceptable treating sourbas opined Calvert is functionally

limited. A physical therapist opined Calvérad limitations, but this was limited t
the period of June 22 thmgh July 22, 2012 and is lded “initial evaluation.” There

are no other records from this sourcer. (I5-16, 19-20, 32-33, 35-37, 39-41, 17

81, 196, 209-13, 216, 267, 269, 275, 277288, 285, 287, 30860, 377, 380, 391

93).

The ALJ's reasons are clear, caming and supported by substant
evidence. See Thomas v. Barnhart 278 F.3d 947, 958-59 {9 Cir. 2002)
(inconsistencies between statements amlact and the extent of daily activities g
properly considered Burch v. Barnhart400 F.3d 676, 680 {9Cir. 2005)(lack of

consistent treatment properly considered); awdrre v. Comm’r of Soc. Se
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Admin.,439 F.3d 1001, 1006 {(Cir. 2006)(impairments controlled effectively wil
medications are not disabling for the pumpad determining SSbenefit eligibility).

Calvert alleges a spindllRl on September 11, 2007, is objective evide
that supports his testimony. ECF No. &% 11, citing Tr. 249. However, at th
ensuing neurological consultation on G¢r 30, 2007, only conservative treatmd

was recommended (Tr. 267-68). The secprete of objective evidence Calve

relies on is a June 10, 2009 spinal MEICF No. 17 at 12, citing Tr. 265-66.

Calvert’s status did not significantly chanigem the prior study (Tr. 266, 310, 387
Again surgery is not recommeded because there are no signs of radiculopath
thoracic myelopathy (Tr. 277). Calvert fatts show the ALJ arbitrarily discounte
his testimony.

B. Medical evidence

Next Calvert alleges the ALJ erredhen she relied on the opinion of Dr.

Rubio, “a non-treating, noaxamining, non-testifying physan.” ECF No. 17 at 12
Citing Gallant v. Heckler 753 F.2d 1450, 1454 {Cir. 1984), Calvert alleges thi
type of testimony should be discountedd is not substémal evidence when
contradicted by all othezvidence in the recortd.

It is not accurate to describe Dr. Ralsiopinion as contradicted by all oth
evidence in the record, as defendant adelyabserves. The appbns of Calvert's

treating sources, including Maja Zugekl.D., and Stephen Duncan, PAC 3
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consistent with Rubio’s. Mr. Duncan repeatedly observed that Calvert moved

smoothly. Dr. Zugec and Mr. Duncan ndte has full range of motion. Duncan

opined he did not believ€alvert was eligible for sociaecurity benefs (Tr. 248,

330,338,340,345,352).

Calvert fails to show the ALJ erred e she weighed the medical evidence.

Dr. Rubio’s opinion constitutes substan@afidence because it is consistent ove
with opinions by treating sources.

The ALJ is responsible for deterrmgi credibility, resolving conflicts in
medical testimony and resolving ambiguiti@&@mmasetti v. Astryé33 F.3d 1035
1041-42 (§ Cir. 2008)(internal citations omitted).]

The court will uphold the ALJ’s conclusi when the evidence is susceptil
to more than one rational interpretati@urch v. Barnhart 400 F.3d 676, 679 {9
Cir. 2005).

The ALJ properly weighed the contiretory evidence.The record fully
supports the assessed RFC. Although €alalleges the AL3hould have weigheg
the evidence differently, eh ALJ is responsible foreviewing the evidence an
resolving conflicts or ambiguities in testimorijiagallanes v. Bower881 F.2d 747,
751 (9" Cir. 1989). It is the role of the trier &ct, not this court, to resolve conflic

in evidenceRichardson v. Peralegl02 U.S. 389, 400 (1971). If evidence suppd

more than one rational im@etation, the Court may nsubstitute its judgment fof
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that of the Commissioneffackett,180 F.3d 1094, 1097 (9Cir. 1999);Allen v.

Heckler 749 F.2d 577, 579 {91984). If there is substantial evidence to support

administrative findings, or if there i®iflicting evidence that will support a finding

of either disability or nondisability, therfiing of the Commisener is conclusive
Sprague v. Bower812 F.2d 1226, 1229-30%Tir. 1987).

The ALJ's determinations are supfpeat by the record and free of harmf
legal error.

CONCLUSION

After review the Court finds the AlLg’decision is supported by substant
evidence and free of harmful legal error.

IT IS ORDERED:

Defendant’s motion for summary judgmeBCF No. 21 isgranted.

Plaintiff’'s motion for summary judgment, ECF No. 17, is denied.

The District Court Executive is directed file this Order, provide copies tp

counsel, enter judgment in favor of defendant@h@SE the file.
DATED this 8th day of September, 2014.

S/ James P. Hutton

JAMES P. HUTTON
UNITED STATESMAGISTRATE JUDGE
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