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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Case N013-CV-03028VEB

SONIA MARTINEZ, on behalf of
AMT, a Minor Child,

DECISION AND ORDER
Plaintiff,

VS.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

|. INTRODUCTION

In September of 20Q8Plaintiff Sonia Martinez the mother and natura

guardian of AMT (“Claimant”), filed an application on Claimant’'s behalf for
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Supplemental Security Income (“SSI”) benefits under the Social SecurityTAet
Commissioner of Social Security denied the application.

Plaintiff, repregnted by D. James Tree, Esq., commenced this action se
judicial review of the Commissioner’s denial of benefits pursuant to £0J.88§
405 (g) and 1383 (c)(3)The parties have consented to the jurisdiction of a Un
States Magistrate Judge. (Docket Mp.

On May 26, 2015 the HonorableRosanna Malouf Peterson, Chief Unit
States District Judge, referred this case to the undersigned pursuant to 28 U
636(b)(1)(A) and (B). (Docket N@&7).

II. BACKGROUND

The procedural history may be summarized as follows:

Plaintiff is the mother of Claimant, a minor child. Geptember 12, 2008
Plaintiff filed an application for SSI benefits on Claimant’s behalf, alleg
disability beginning September 1, 20@8 at129-31).' The application was denie
initially and Plaintiff requested a hearing before an Administrative Uawge
(“ALJ"). On April 20, 2011, a hearing was held before Alaimes W. Sherry(T at

32-67). Plaintiff and Claimantappearedvith an attorneyand both testified. (T a

! Citations to (“T") refer to the administrative record at Dodkes. 24-26.
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51-56, 5866). The ALJ alsareceivediestimony from Dr. James Browder, a medig
expert. (T at 3%0).

On July 14 2011 ALJ Sherry issued a written decision denying ti
application for benefits and finding that Claimant was not disabled within
meaning of the Social Security Act. (T&R5). The ALJ’'s decision became th
Commissioner’s final decision obecember 212012 when the Social Securit
Appeals Council denied Plaifit s request for review. (T atd).

On February 20, 2013 Plaintiff, acting by and through her attorngey
commenced this actioan Claimant’s behalby filing a Complaint in the Uniteg
States District Court for the Eastebmstrict of Washington. (Dockt No. 5). The
Commissionemoved for a remand pursuant to sentence six of 42 U.S.C. § 40
(Docket No. 11). The motion was granted on June 14, 2013. (Docket No. 12).

A further administrative hearing was held on March 24, 2014, before
Wayne N.Araki. Plaintiff and Claimant again appeared with their attorney
testified. (T at 4293, 44449, 44952). The ALJ also received testimony fro
Kimberly Mullinax, a vocational expert. (T at 453).

On April 25, 2014, ALJ Araki issued a written d&on finding that Plaintiff
was not entitled to benefitender either the childhood analysis or adult analy3ig

at 397424). ALJ Araki’'s decision is now the Commissioner’s final decision.
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The case was reopened akxugust 8, 2014. (Docket No. 19). @&
Commissioner filed an Answer on December 5, 2014. (Docket No. 23). PIg
moved for summary judgment on March 16, 2015. (Docket No. 29).
Commissioner filed a motion for summary judgment on May 12, 2015. (Docke
35). Plaintiff filed a Reply on May 26, 2015. (Docket No. 39).

For the reasons set forth below, the Commissioner's mdsodenied
Plaintiff's motionis granted and this casis remanded for further proceedings

[ll. DISCUSSION
A.  Sequential Evaluation Process

An individual under the age of eighteen (18) is disabled, and thus eligib
SSI benefits, if he or she has a medically determinable physical or n
impairment that results in marked and severe functional limitations, and whic
be expected to raf in death or which has lasted or can be expected to last
continuous period of not less than 12 months. 42 U.S.C. § 1382c(a)(3)(
However, that definitional provision excludes from coverage any “individual u
the age of [eighteen] who engegin substantial gainful activity....” 42 U.S.C.
1382c(a)(3)(C)(ii).

By regulation, the agency has prescribed a thtep evaluative process to |

employed in determining whether a child can meet the statutory definitig

4

DECISION AND ORDER REMARTINEZ V. COLVIN13-CV-3028 (VEB)

nintiff
The

t No.

e for
lental
h can
for a
C)(i).

nder

n of




disability. 20 C.F.R. § 41824, see generally Meredith v. Astrudo. CV-09-0384,
2011 U.S. Dist. LEXIS 37363, at *3 (E.D.Wa. April 5, 2011)

The first step of the test, which bears some similarity to the familiaistee
analysis employed in adult disability cases, requires a determination of whet
child has engaged in substantial gainfuhaiy. 20 C .F.R. 8§ 416.924(b)f so, then
both statutorily and by regulation the child is ineligible for SSI beneft4).$.C. §
1382c(a)(3)(C)(ii); 20 C.F.R. § 416.924(b).

If the claimant has not engaged in substantial gainful activity, the secong
of the test requires an examination as to whether the child suffers from one o
medically determinable impairments that, either singly or in combination,
properly regarded as severe, in that they cause more than a minimal fun
limitation. 20 C.F.R. § 416.924(c)

If the existence of a severe impairment is discerned, the agency mus
determine, at the third step, whether the impairment meets or equals a presyn
disabling condition identified in the listing of impairments set forth under 20 C
Pt. 404, Subpt. P., App. 1 (the “Listings”). Id. Equivalence to a listing can be ¢
medical or fuktional. 20 C.F.R. § 416.924(df an impairment is found to reeor
gualify as medically or functionally equivalent to a listed disability, and the twe
month durational requirement is satisfied, the claimant will be deemed disabls

C.F.R. § 416.924(d)(1)
5
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Analysis of functionality is informed by consideratioh how a claimant

functions in six main areas, commonly referred to as “domains.” 20 C.F|

R. §

416.926a(b)(1)Meredith 2011 LEXIS 37363, at *4The domains are described as

“broad areas of functioning intended to capture all of what a child can or @mhc

t

20 C.F.R. 8 416.926a(b)(1). Those domains include: (i) acquiring and psing

information; (ii) attending and completing tasks; (iii) interacting and relating with

others; (iv) moving about and manipulating objects; (v) caring for oneself; ang (vi)

heath and physical welbeing. 20 C.F.R. § 416.926a(b)(1).

Functional equivalence is established in the event of a finding o
“extreme” limitation, meaning “more than marked,” in a single domain. 20 C.F
416.926a(a)Meredith 2011 LEXIS 37363, at *4An “extreme limitation” is an
impairment which “interferes very seriously with [the claimant's] ability
independently initiate, sustain, or complete activities.” 20 C.F.R.
416.926a(e)(3)(1).

Alternatively, a finding of disability is warranted if a “marked” limitation
found in any two of the listed domains. 20 C.F.R. § 416.926&ea)edith 2011
LEXIS 37363, at *4 A “marked limitation” exists when the impairment “interfer

seriously with [the claimant's] ability to independently initiate, sustain, or com

f an

R. 8§

to

S

esS

Dlete

activities.” 20 C.F.R. § 416.926a(e)(2)(l). “A marked limitation may arise when

several activities or functions are impaired, or even when only one is impairs
6
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long as the degreef limitation is such as to interfere seriously with the ability,
function (based upon agpropriate expectations) independently, appropriat
effectively, and on a sustained basis.” 20 C.F.R. Pt. 404, Subpt. P, App
112.00(C).

B.  Standard of Review
Congress has provided a limited scope of judicial review of a Commissio
decision. 42 U.S.C. 8§ 405(g). A Court must uphold a Commissioner’'s dec
made through an ALJ, when the determination is not based on legal error
supported by substantial eviden&ee Jones v. Hecklef60 F.2d 993, 995 {oCir.

1985); Tackett v. Apfel180 F.3d 1094, 1097 {Xir. 1999). “The [Commissioner's
determination that a plaintiff is not disabled will be upheld if the findingaaifare
supported bysubstantial evidenceDelgado v. Heckler722 F.2d 570, 572 {oCir.

1983)(citing 42 U.S.C. § 405(g)). Substantial evidence is more than a mere sg
Sorenson v. Weinberge$14 F.2d 1112, 1119 n 10"(@ir. 1975), but less than

preponderanceMcAllister v. Sullivan 888 F.2d 599, 6002 (9" Cir. 1989).

Substantial evidence “means such evidence as a reasonable mind might ag

adequate to support a conclusiofRichardson v. Perales402 U.S. 389, 401

(1971)(citations omitted). “[S]uch inferences and conclusions as the [Commiss
may reasonably draw from the evidence” will also be uphdltk v. Celebreeze

348 F.2d 289, 293 {9Cir. 1965). On review, the Court considers the record
7
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whole, not just the evidence supporting the decision of the CommissWgaetman
v. Sullivan 877 F.2d 20, 22 {®BCir. 1989)(quoting<ornock v. Harris 648 F.2d 525,
526 (9" Cir. 1980)).

It is the role of theCommissioner not this Court, to resolve conflicts i
evidence Richardson402 U.S. at 400. If evidence suppartere than one rationa
interpretation, the Court may not substitute its judgment for that of
CommissionerTacketf 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984).Nevertheless, a decision supported by substantial evidence will st
set aside if the proper legal standards were not applied in weighing thecevaieh
making the decisiorBrawner v. Secretary of Health and Human Servyié89 F.2d
432, 433 (§ Cir. 1987). Thus, if therés substantial evidence to support t
administrative findings, or if there is conflicting evidence that will support a fin
of either disability or nondisability, the finding of the Commissioner is conclus
Sprague v. Bowe12 F.2d 1226, 12280 Q" Cir. 1987).

C. Commissioner’s DecisioA

The ALJ noted that Claimant was borndamuary 29, 199@nd, as sucghvas

an adolescent orseptember 12, 2008 (the date the application was filed)

attained the age of 18 on January 18, 2@t#r to the ALJ's decisioon remangl

’The discussion herein refersAtJ Araki’s decision after remand, dated April 25, 2014, which
now the Commissioner’s final decision.
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(T at 405. At step one of the sequential evaluation, the ALJ found that Clai

had not engaged in substantial gainful activity since the application datet@3).at

At steptwo, the ALJ determined that prior to the agfel8, Claimant had the¢

following impairmens considered “severe” under the AcHenochSchonlein
purpura and seizure disord€fr. 405).

However, at step three, the ALJ concluded ,thpator to the age of 18
Claimantdid not have an impairment or mabination of impairments that met (

medically equaled one of the impairments set forth in the Listings. 406xt The

mant

|74

ALJ also found that Claimant did not have an impairment or combination of

impairments that functionally equaled the Listings. (#G&). In particular, the ALJ
determined that Claimant had less than a marked limitation in acquiring and

information, less than a marked limitation in attending and completing tasks

than a marked limitation with respect to interacting and rgaivith others, less

than a marked limitation as to moving about and manipulating objects, less
marked limitation with regard to the ability to care for herself, and less th

marked limitation in health and physical wbking. (T a11-15).

using
, less
D
lhan a

an a

As such, theALJ concluded that Claimant had not been disabled prior to

attaining age 18. (T at 416). He also found that Claimant had not develops
new impairments since turning 18, although she continued to have the same

impairments. (T at 416). The ALJ determined that after turning 18, Claimant d
9
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have an impairment or combination of impairments that met or medically equaled a
Listed impairment. (T at 416). The ALJ found that, since attaining age 18, Clajmant
retained the residual funehal capacity to perform sedentary work, except that|she

could stand/walk/sit for 2 hour intervals, could not climb ladders, ropes, or scaffolds,
could occasionally climb stairs, kneel or crawl; and had some limitation with regard
to understanding, rememing, and carrying out instructions. (T at 416).

Considering Claimant’s age (18), education (limited), work experience (no

past relevant work), and RFC, the ALJ found that there were jobs thatirexis
significant numbers that Claimant could have perfmtraince turning 18. (T at 417).
As such,the ALJ concluded thatlaimanthad not beerlisabled,as defined
under the Act, from January 28, 2014 (the date she turned 18), thAquihi25,
2014 (the dateof the ALJ’s decisiopand was therefore not engitl to benefg. (T.
41819).
D. Plaintiff's Argument s
Plaintiff argues that the Commissioner’s decision should be reverSad.
offers four (4) main arguments. First, Plaintiff argues that the ALJ's step| two
analysis was flawed. Second, Plaintiff chalies the ALJ's credibility
determination. Third, she contends that the ALJ erred in his Listings analysis.

Lastly, Plaintiff argues that the ALJ’s step five determination should be reversed.

This Court will address each argument in turn.
10
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IV. ANALYSIS
A.  Step Two Analysis
In June of 2011, Claimant was seen for an intake evaluation at Compreh
Mental Health. She was diagnosed with anxiety disorder NOS and referrg

treatment. However, Claimant attended one foligmsession, but otherwise =l

ensive

ad for

to seek treatment. (T at 460). In January of 2014, Claimant was evaluated at

Comprehensive Mental Health following a December 2013 suicide attempt.
460-68). She was diagnosed with “moderate depression,” although the exg
believed Claimant was “likely minimizing her symptoms.” (T at 462). During 2
and 2014, Dr. John Lyzanchuk, Claimant’s treating physician, made numetess
of anxiety and panic attacks. (T at 484, 488, 491, 501).

Claimant testified that she has severe anxiety attac#isoften sleeps “al

day” and “always feel[s] depressed.” (T at 445). Plaintiff testified that Clain

experiences symptoms of fatigue and anxiety. (T é&52 Dr. James Browder, the

medical expert who testified at the first administrative hearingyedpthat “a
psychological evaluation would be appropriate.” (T at 50).

In his decision, thé&LJ noted that Claimant had “some mental problems.’
at 405). However, the ALJ found that Claimant did not have a severe mental
impairment. (T at 405)In particular, the ALJ noted “significant gaps” in Claiman

mental health treatment anckeferenced Claimant's testimony that she use
11
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medication to address her symptoms “as necessary” and that it was effective when
used. The ALXhus concludedhat Claimant’'s mental health conditions did not
cause more than mild limitation in her activities of daily living, social functionjng,

or concentration/persistence/pace. (T at 405).

This Court finds that the ALJ did not adequately develop the recidrdre is
no question that “the ALJ has a duty &siat in developing the recordXrmstrong
v. Commissioner of Soc. Sec. Admir60 F.3d 587, 589 (9th Cir. 1998); 20 C.F|R.
88 404.1512(dJf); see alsd&Sims v. Apfel530 U.S. 103, 1121, 147 L. Ed2d 80,
120 S.Ct. 2080 (2000) (“Social Security proceedings are inquisitorial rattaar
adversarial. It is the AL$ duty to investigate the facts and develop the arguments
both for and against granting kafits . . . .). One of the tools the ALJ has to
develop thaecord is the ability to order a consultative examinatien,“a physical
or mental examination or test purchased for [a claimant] atGthramissioner’s]
request and expens0 C.F.R. 88 404.1519, 416.919.

To the extent the ALJ found there was an evidentiary gap arising from the
lack of consistent mental health treatment, the appropriate response irrttbidgral
case was to order a consultative examinatiéithough the ALJ may consider the
lack of treatmat when considering the severity of the claimant’'s impairments| the
ALJ should also consider alternative explanations for the lack of treatment| For

example, financial concerngmight] prevent the claimant from seeking treatmeént
12

DECISION AND ORDER REMARTINEZ V. COLVIN13-CV-3028 (VEB)




[or] . . . .the claimant[may] structurg¢] his daily activities so aso minimize

symptoms to a tolerable level or eliminate them entitdty. Further, as a generé
matter, “it is a questionable practice to chastise one with a mental impairment |
exercise of poor judgment in seeking rehabilitatioNguyen v. Chaterl00 F.3d

1462, 1465 (9th Cir.1996)(quotirgjJankenship v. Bowe74 F.2d 1116, 1124 (6t
Cir.1989).

Here, although Claimant did not seek consistent mental health ématine
record includes a suicide attempt, several diagnoses of mental health cong
including an indication that Claimant was likely minimizing her symptoms,
reportsfrom Claimant’s treating doctor and mother that she experienced sandd
sustainedsymptoms of anxiety and degmsion. Moreover, as noted above, tt
medical expert called to testify by the Commissioner felt a psychological evall
was appropriate. Under the circumstances, the ALJ erred by relying so heay
the lack of medical treatment.

Moreover, the ALXErred by placing significant emphasis on a brief exchg
with Claimant regarding the severity of her symptoms. Claimant testifiedstibg
took her anxiety medication “Just when | need it” and reported that it seem
help. (T at 43&7). However, Claimant also testified that she had a severe an
attack the day before the hearing. (T at 444). In addition, as noted above, ClI

was diagnosed with mental illness by her treating physician and counsel
13
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Comprehensive Mental Health, with the latter noting that Claimant was “li

minimizing her symptoms.” (T at 462). The ALJ also minimized Claimant's

symptoms by citingforms completed by Claimant’s teachers with regard to
social functioning in school. (T &05). However, thee forms were completed i
2009 (when Claimant was in seventh grade), long before the 2013 suicide g
and 2013/14 notations and diagnoses by Dr. Lyzanchuk and the evaluat
Comprehensive Mental Health.

For the foregoing reasons, this Court fintdat the ALJ failed to adequate
consider the evidence with regard to Claimant’s mental health impairment
should have developed the record further by ordering a consulfzahiatric
examination.

B.  Credibility

A claimant’'s subjective complaintsoncerning his or her limitations are 3
important part of a disability clainBatson v. Comm’r of Soc. Sec. Adm8%9 F.3d
1190, 1195 (9 Cir. 2004)(citation omitted). The ALJ’s findings with regard to {
claimant’s credibility must be supported by specific cogent readeashad v.
Sullivan 903 F.2d 1229, 1231 9Cir. 1990). Absent affirmative evidence
malingering, the ALJ’s reasons for rejecting the claimant’s testimony mustdae
and convincing.”Lester v. Chater81 F.3d 821, 834 (9 Cir. 1995). “General

findings are insufficient: rather the ALJ must identify what testimony is notldeeg
14
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and what evidence undermines the claimant's complaibeste, 81 F.3d at 834

Dodrill v. Shalalg 12 F.3d 915, 918 {oCir. 1993).

However, subjective symptomatology by itself cannot be the basis f

finding of disability. A claimant must present medical evidence or findings tha

existence of an underlying condition could reasonably be expected to produ

symptomatology alleged. See 4234C.88423(d)(5)(A) 1382c (a)(3)(A); 20 C.F.R|

8§ 404.1529(b), 416.929; SSR-3p.

In addition, “[tlestimony by a lay witness provides an important sourc
information about a claimant’s impairments, and an ALJ can reject it only by g
specific reasons germane to each witneRedennitter v. Comm’rl66 F.3d 1294
1298 (9" Cir. 1999).

In this case, Claimant suffers from Henot&thonlien purpura, a disordé
that causes a rash, inflammation, and bleeding in the skin, joints, intestine
kidneys. Claimant testified that she had debilitating pain resulting from
condition, which (during flareips) inhibited her ability to walk and causedrtte
need assistance showering. (T at-42). Plaintiff testified that Claimant has lq
pain at night or when it igoing to rain which causes difficulty sleeping. (T at 45
52).

The ALJ found that Claimant’s medically determinable impairments c

reasonably be expected to produce the alleged symptoms, but that her stat
15
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concerning the intensity, persistence, and limiting effects of these symptoms
not credible to the extent alleged. (T at 407). With regard to Herfociobinlien
purpura, theALJ concluded that the condition was subject to “Haps” that were
“generally intermittent and responsive to prednisone.” (T at 407). The ALJ
noted that clinical findings with regard to Claimant’s legs generally showed
range of motion, normaait, and full muscle strength. (T at 409). As such, the /
discounted the testimony of Claimant and Plaintiff and concluded that Cla
would stand/walk for at least 2 hours in ahdur workday. (T at 409).

This Court finds that the ALJ’s disoon in this regard is supportda legally
sufficient evidence The ALJ engaged in a detailed discussion of the treati
history, which documented consistent complaints, but only occasional serious
ups, whit were responsive to treatment. The lasteflgp requiring a prednison
treatment occurreth September of 2010 (subsequent flaps were treated witl
Aleve and a heating pad(T at 40809). Throughout much of 2013, the treatme
notes of Claimant’'s physicians document complaints related to her seizure dis
rather than HenoneBchonlien purpura symptoms. (T at 408). Although
Claimant obtained a “Section 504" accommodation plan that exempted her
physical education and climbing staihsring her school yearthe ALJ incorporated

a sair-climbing limitation in the RFC determination and concluded that Claime

16
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ability to stand, walk, or sit was limited to 2 hours in amo8rr workday. (T at 416)

This Court finds no reversible error with regard to this aspect of the ALJ’s decision.

Plaintiff and Claimant both also testified as to debilitating seszundich

began in November of 2012. The ALJ discounted this testified. In particulaf, the

ALJ noted that, other than June of 2013 (when Claimant had six seizures$ in a

month), the seizer activity appeared to “occur only intermittently.” (T at 416).

addition, the ALJ noted that while aisgeizure medications wehneitially ineffective

and resulted in side effects, Claimant’s current medication appeared to be working

without significan side effects. (T at 417). The ALJ also pointed to a treatnuat
indicating that Claimant hafbn one occasion) not been fully compliant with H
seizure medications. (T at 417). The ALJ believed that hatiaguatelyaccounted
for Claimant’s seizure episodes by limiting her to no climbingaafps, ladders, o
scaffolds ancho involvement with heights or moving machinery. (T at 417).

The ALJ should have developed the record by obtaining a consuli

examination to consider the limiting effects @flaimant’'s seizure disorder.

Although the record contained a physical consultative examination (T €830
was performed in December of 2008, well before the emergence of Clain
seizures and epilepsy diagnosis. The record does not contain any assessneer
treating or examining physician regarding the nature and extent of the limitg

imposed upon Claimant by this conditioNoreover, the record was not consistg
17
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with the ALJ’s conclusion that Claimant’s seizures were intermittent vesit

controlled. In July of 2013, Dr. Slopp, Claimant’s treating neurologist noted
Claimant had 10 seizures within the prior 8 months. (T at 469). Although Cla
testified that new medication seemed to be controlling her seizures, she al$eg

had “barely started” the medication. (T at 4. Moreover, Plaintiff testified thaf

that

mant

aid s

as of March 2014, Claimant had already had 4 seizures that year. (T at 451). The

ALJ discounted significant seizure activity in June of 2013 on the assumption that

this spike was “likely” caused by naompliance with her medication. (T at 410).

However, no medical provider made this connection. Accordingly, a phy

consultative examination is needed on remand.

Lastly, as noted above, the ALJ improperly disged Claimant’s testimony

sical

of disabling mental health impairments by placing undue weight on the lagck of

consistent treatment and by failing to order a consultative psychiatric evaluation.

Accordingly, the ALJ’s credibility analysis with regard to Clainiaseizures
and mental health limitations cannot be sustained and should be revisitedaol |
after further development of the record.
C. Listings Analysis

Plaintiff also challenges the ALJ’s Listings analysis, arguing that Claim:
epilepsy meets Liggs §111.02 and/or 11.02 and that her impairments functiol

equal a Listing. For the reasons outlined above, this Court finds #hailib's
18
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Listings analysis cannot be sustained due to his failure to adequately develop the
record concerning Claimant’s seizure disorder. The analysis sheulgvisited on
remand after the consultative examinations.
D. Step Five

At step fiveof the sequential evaluatipthe burden is on the Commissioner|to
show that (1) the claimant can perform other substantial gainful activity and|(2) a
“significant number of jobs exist in the national economy” which the claimant can
perform.Kail v. Heckler 722 F.2d 1496, 1498 (9thir. 1984). If a claimant cannqt
return to his previous job, the Commissioner must identify specific jobs existing in
substantial numbers in the national economy that the claimant can perform. See
Johnson v. ShalaJa0 F.3d 1428, 1432 (9th Cir.1995). The Commissioner may
carry this burden by “eliciting the testimony of a vocational expert in response¢ to a
hypothetical that sets out all the limitations and restrictions of the claimant.”
Andrews v. Shalaleb3 F.3d 1035, 1039 (9th Cir.1995). The ALJ's demncof the
claimant's disability must be accurate, detailed, and supported by the medical fecord.

Gamer v. Secretary of Health and Human Ser®d5 F.2d 1275, 1279 (9th

Cir.1987). “If the assumptions in the hypothetical are not supported by the rgcord,

(=)

the opinion of the vocational expert that claimant has a residual workirgitaj

has no evidentiary valueGallant v. Heckler 753 F.2d 1450, 1456 {@Cir. 1984).

19
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Here, the ALJ’s step five analysigas basen the testimony of Kimberly

Mullinax, a voational expert. (T at 418). However, the hypothetical quest

ions

presented to the vocational expert by the ALJ assumed a claimant able to perform

work consistent with the ALJ's RFC determination. (T at-883 For the reason
outlined above, the ALJ dichot adequately develop the record concern
Claimant’'s mental health impairments and seizure disorder. As such, the
determination and the hypothetical questions based thereon cannot be sustai
must likewise be revisited on remand.

E. Remand
In a case where thALJ's determination is not supported by substan
evidence or is tainted by legal error, the court may rernttamdnatterfor additional
proceedings or an immediate award of benefits. Remand for additional proce
Is proper where (1) outstanding issues must be resolved, and (2) it is not clea
the record before the court that a claimant is disalded.Benecke vaBihart, 379
F.3d 587, 593 (9th Ci2004).

In this case, this Court finds that remand for further proceedings
warranted. This Court is mindfukhatthis matter has been pending for some tir
However, this Court is not persuaded that the record is “clear” that Claimd
disabled.

In fact, as outlined above, the record is materiatigrdeveloped with

respect to Claimant’'s mental health impairment and seizure disorder, (Mbiah
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further developmentinay or may not impose wotlelated limitatons beyond those

identified in the ALJ's RFC determination.The existing evidentiary record |
insufficient to yield an answer. As such, a remand for further proceednie

appropriate remedy.

V. ORDERS
IT IS THEREFORE ORDERED that
Plaintiff's motion for summary judgmerECF No. 29, is granted.
Defendant motion for summary judgmerECF No. 35, isdenied
Plaintiff’'s counsel may file an application for attorneys’ fees.
This case is remanded for further proceedings
The District Court Executive is directed to file this Order, provide copig
counsel, enter judgment in favor of Plaintiff @DHOSE the file.
DATED this 3° day of August, 2015
/s/Victor E. Bianchini

VICTOR E. BIANCHINI
UNITED STATES MAGISTRATE JUDGE

21

DECISION AND ORDER REMARTINEZ V. COLVIN13-CV-3028 (VEB)

14

s to




