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ual Insurance Company et al v. DeAtley

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

COUNTRY MUTUAL INSURANCE
COMPANY, an lllinois corporation, et NO: 13-CV-3023TOR
al.
ORDER DENYING DEFENDANT’'S
Plaintiffs, MOTION TO DISMISS AND
GRANTING PLAINTIFFS’ MOTION
V. FOR SUMMARY JUDGMENT

ALAN DEATLEY , a Washington
resident,

Defendant

Doc. 36

BEFORE THE COURTareDeferdant’'sMotion to Dismiss for Failure to
State a ClainfECF No.8) and Plaintiffs’ Motion for Summary Judgment (ECF
No. 12). Tesemattes were submitted for consideration without oral argument.
The Court has reviewed the briefing and the record and files herein, and is fully
informed.
I

I
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BACKGROUND

This is a declaratory judgment action. The plaintiff insurance companies
(collectively “Country”)seek aleterminatiorthat they have no duty to defend
their insuredAlan DeAtley (“DeAtley”), in two lawsuits currently pending the
State ofColorado(the “damages actions”Both lawsuits allege that DeAtlespld
conservation easement tax credlitgnvestorghat wererejectedoy the Colorado
Department of Revenue. The plaintiffs in those actions seek monetary damags
the aggregate amount of $792,@30compensation for their lost investments

Plaintiffs now movefor summary judgment, arguing that the allegations in
the damagesctions when accepted as trudg not trigger coverage under a serieg
of liability insurance policies issued to DeAtley. DeAtley has moved to dismiss
the case for failure to state a claim, or, in the alternative, to stay the case pend
resolutionof criminal charges that have been filed against him in the wake of th
Department of Revenue’s denial of the tax credits. For the reasons discussed
below, the Courtvill grant Country’s motiomipon a finding thatheinjuries
alleged in the damages actions iaoe covered losses

FACTS

At the heart of this case are tax credits awarded in exchange for conserv

easements. Generally speaking, a conservation eassmeagjreement between

a private landowner and a government erdiiigulating that pacel of real
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property willremainpermanentlyundeveloped. Likall easements, conservation
easements are treated as formal conveyances of realtgrapeérun with the land

to subsequent purchaserds most cases, conservation easements are ddnated
the landowneas opposed to being sold or condemned via eminent domain.

Due to their restrictive nature and infinite term, conservation easeoants
significantly diminishthe value of real propertyin an effort to neutralize this
undesirable effeet-and encourage donaticrananystates allow landowners to
“write off” any decrease in val@adtributable to a conservation easen@na tax
loss. As durtherincentive, sme statealso allow landowners to selieir
deductionsn the open markets transferrable tax creditk those states, tax
creditsare commonlsoldto investorsat a discountor tax shelter purposes.

The instant case arises from DeAtley’s sale of conservation easiment
creditsto investors in the State of Colorado. For reasons that are unclear from
existing record, many of thes@aimedtax credits were disallowed by the Coloradq
Department of RevenueéAccordingto theallegationsn the underlying damages
actions,DeAtley sold thaax credits either withthe irtent to defraud or with
knowledge that they were unlikely to be approved. Many of these allegadipns
upon the fact that DeAtley and certain of his business associates were indicted
violations of the Colorado Organized Crime Control Act and otheniral

statutes after the tax credits were disallowed.
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Upon being suedy two former investors ithe damages actions, DeAtley
tendered his defense to Country under a series of liability insurance policies wh
were in effect from 2004 to 2010. Afteresmling several months investigating the
claims, Country tendered a defense under a reservation of rights. Country nov
moves for gudgment declaringhat it has no duty to defend DeAtley in the
damages actions because coverage is unavailable for the elsserted therein.

DISCUSSION
A. DeAtley’s Motion to Dismiss

DeAtley has moved to dismiss the Complaint for failure to state a claim.
Pursuant to Rule 12(d, motion to dismismustbe filed ‘beforepleading if a
responsive pleading is allowed.” Fed. R. Civ. P. 1g&l)phasis addeq)
MacDonald v. Grace Church Seafthb7 F.3d 1079, 1081 (9th Cir. 2006) (“A
Rule 12(b)(6) motion must be maleforethe responsive pleading.”) (emphasis ir
original) (Quotation and citation omitted) he instant motion is untimely because
it was preceded by an answer to the Complda@F No. 5. Ordinarily, the Court
would construe an untimely motion to disméssa motion for judgment on the
pleadings or a motion for summary judgmefte MacDonald457 F.3d at 1081
Since DeAtley has merely challenged shdficiency ofCountry’sallegations

under Rule 8(a)(2however, there is no reason to do so hardeed, the fact that
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DeAtley answered the Complaint rendbkis arguments moot. The motion to
dismiss is denied.
B. DeAtley’s Motion to Stay
As an alternative to dismissal, DeAtley asks the Court to stagdhes
pending resolution of criminal charggemming from the disallowed tax credits
that have been filed agisthimin Colorado ECF No. 24 at 9DeAtley’s main
contention is that heannot adequately defend himself in these proceedings
without waiving his Fifth Amendment privilege against sefrimination in the
criminal proceedingsFor the reasons addressed below, the Court concludes th
this case can be decided as a matter of law without the need for DeAtley to teg
Accordingly, DeAtley’s request to stay the case is denied.
C. Plaintiffs’ Motion for Summary Judgment
Summary judgment may be granted to a moving party who demonstrateg
“that there is no genuine dispute as to any material fact and that the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving pa
bears the initial burden of demonstrating the absehaay genuine issues of
material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden thg
shifts to the normoving party to identify specific genuine issues of material fact
which must be decided by a jurffee Anderson v. Liberty Lobby, In€77 U.S.

242, 256 (1986). “The mere existence of a scintilla of evidence in support of th
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plaintiff’'s position will be insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff.ld. at 252.

For purposes of summary judgment, a fact is “material” if it might affect th
outcome of the suit under the governing ldd. at 248. A dispute concerning any
such fact is “genuine” only where the evidence is such that a reasonable jury c

find in favor of the nofmoving party.ld. In ruling upon a summary judgment

ould

motion, a court must construe the facts, as well as all rational inferences therefrom,

in the light most favorable to the nomoving party. Scott v. Harris 550 U.S. 372,
378 (2007). Only evidence which would be admissible at trial may be consider
Orr v. Bank of America, NT & SR&85 F.3d 764 (9th Cir. 2002).

An insurer has two primary duties under a commercial general liability
(“CGL") insurance policy: the duty to defend against claassertindiability on
the part otheinsured, and the duty to indemntfyeinsured for liability arising
from a covere@dvent Weyerhaeuser Co. v. Aetna Cas. and Sur, 28 Wash.2d
891, 902 (1994) The duty to defend is broader than the duty to indemnifuck
Ins. Exch. v. Vanport Homes, Int47 Wash.2d 751, 760 (2002). Unlike the duty
to indemnify, which arises once liability has been conclusively established, the
duty to defend can be triggered by a mere allegation of liabllty Specifically,
an insurer’s duty to defend arises “when a complaint against the insured, const

liberally, alleges facts which could, if proven, impose liability upon the insured
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within the policy’s coverageld. (quotation and citation omitted). “Only if the
alleged claim ilearly not covered by the policythe insurer relieved of its duty
to defend.” Id. (emphasis added)f an insurer is uncertain whether the allegation
againstits insured are sufficient to triggére duty to defend, the pferred practice
Is to tender a defense under a reservation of rightsoditajate the issue of
coverage in a separate declaratory judgment actcbrat 761 (citation omitted).
In the instant motioCountryargueghatno coverage is available ftre
losses alleged in the damages actiddgecifically, Countryassertshat thelosses
at issuan the damages actions are strictly economic in nature and thecaforet

be construed abodily injury,” “property damage” or “personahdadvertising
injury” within the meaning of those coverag&CF No. 12 at 82. Given that no
coverage is available, Country argues, it haduty to defend

Having reviewed the recoythe Court concludes that “bodily injury”
coverage is unavailabl&he broadedtefinition® of that termin the policiess

“bodily injury, sickness, or disease sustained by a person, including death resu

from any of these at any time.” Donnelly Decl., ECF Ne31& 105. The

! Country has focused its analysis upon the broadest definitions of “bodily injury
“property damage” and “persorahdadvertising injury” contained in the various

policies. As DeAtley hasot objected to this approachetCourt willdo the same
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allegations in the damages actionsndb come clse to meeting thidefinition,
and DeAtley has not suggested otherwise.
Nor is there coverage for “personal and advertising injuiiyhe broadest
definition ofthat term provides
“Personal and advertising injury” means injury, including
consequential “bodily injury”, arising out of one or more of the
following offenses:

a. False arrest, detention or imprisonment;

b. Malicious prosecution;

c. The wrongful eviction from, wrongful entry into, or
invasion of the right of private occupancy of a room,
dwelling orpremises that a person occupies,
committed on or behalf of its owner, landlord or
lessor;

d. Oral or written publication, in any manner, of material
that slanders or libels a person or organization or
disparages a person’s or organization’s goods,

products o services;

e. Oral or written publication, in any manner, of material
that violates a person’s right of privacy;

f. The use of another’s advertising idea in your
“advertisement”; or

g. Infringing upon another’s copyright, trade dress or
slogan in your “adverteament”.

Donnelley Decl., ECF No. 18, at 107.The damages action® not allege that

DeAtley committed one of the abot@fenses’ Instead, the damages actions
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allege that DeAtley made fraudulent and/or negligent misrepresentations about

validity of the conservation easement tax credits. DeAtley’s contethiadn
coverage is available because‘davertisal” the tax credits to investors
unavailing, asis liability does not arise frorfus[ing] . . .another’s advertising
idea” or “infring[ing] upon another’s copyright, trade dress or slogan.”
Whethercoverage is available fOproperty damageis a closer question.
Thebroadestefinition ofthat termstatesin relevant part
“Property damage” means:
a. Physical injury taangible propertyincluding all
resulting loss of use of that propertll such loss of
use shall be deemed to occur at the time of the
physical injury that caused it; or
b. Loss of use ofangible propertythat is not physically
injured. All such loss of use shall be deemed to occur
at the time of the “occurrence” that caused it.
Donnelley Decl., ECF No. 18, at 10708 (emphasis added)As Country
correctly notes,asoludion of this issugeurnson whether the plaintiffs in the
damages actiorsan proveanjury to and/orloss of use oftangible property

The term “tangiblgroperty is not defined in the policieConsequently

the term musbe“interpreted in accord with the understanding of the average

purchaser of insurance [and] be given [its] plain, ordinary and popular meaning.

Queen City Farms, Inc. v. Cent. Nat'l Ins. Co of Omdt&6 Wash.2d 50, 77
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(1994) To ascertain thplain, ordnary and popular meaning of an undefined
term, Washingtorcourtslook to standard English language dictionariB®eing
Co. v. Aetna Cas. and Sur. Cd13 Wash.2d 869, 877 (199@verton v. Consol.
Ins. Co, 145 Wash.2d 417, 428 (2002)ebster’s Dictbnarydefines “tangible
property” as “property (as real estate) having physical substance apparent to ti
senses Webster’'s Third New International Dictionafyynabridged) 2237
(1967) see alsdxford English Dictionarys10 (Vol. XVII) (2d ed. 1989)
(defining “tangiblé assomethind(t]lhat may be discerned or discriminated by the
sense of toughas atangible propertyor form”) (emphasis in originaj)accord
Scottsdale Ins. Co. v. Int'| Protective Agency, 1405 WashApp. 244, 249

(2001) “Tangible property may fairly be defined as property that has physical fq

and substance, that which may be felt or touched, and is necessarily corporeal,

(internal quotations and modifications omitted) (citBlgcks Law Dictionay
1456 (6th ed. 1990)).

Thetax credits at issue in the damages actions aréaraible property”
within the meaning of this definitionUnlike real property or chattelgx credits
do not have physical form or substance that can be detected by the human se
Indeed tax creditsarea prime example ahtangibleproperty; although they have
value,they exist only on paper. Given that the damages actions arise solely frg

the Coloraddepartment of Revenue’s denial of DeAtley’s conservatasement
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tax credits, the Court concludes that the plaintiffs in those actions astabtish
Injury to and/or loss of use of “tangible property” so as to trigger coverage
This conclusion igurther reinforced byhe general rule that “loss of [an]
investment does not constitute damage to tangible propertiéra commercial
general liability insurance policyTschimperle v. Aetna Cas. & Sur. C829
N.W.2d 421, 425 (Minn. 1995). Although Washington courts have not directly
addresse this issue,courts in other jurisdictions hawensistentlyruled that
financial lossegsausedy the sale of fraudulent or misrepresented investments g
beyond the scope standardproperty damage” coveragé&ee, e.g.Tschimperle
529 N.W.2dat425 (financial losses stemming frdraudulent sale of tax shelter
investmento not constitutéloss of use of tangible property”Alistate Ins. Co. v.
Interbank Fin. Servs215 Cal. App. 3d 825, 8381 (Ct. App. 1989)i(surer not
required to defendgainst lawsuits alleging that insured sold fraudulent tax shelt

investments)Keating v. Nat'l Union Fire Ins. Co. of Pittsburgh, P#95 F.2d

D
—

154, 156 (9th Cir. 1993) (losses caused by allegedly fraudulent sale of investment

bonds not coverednder CGLpolicy); Giddings v. Indus. Indem. Cd.12 Cal.

App. 3d 213, 219 (Ct. App. 1980) (“[BFtly economic losses like lost profits, losg
of goodwill, loss of the anticipated benefit of a bargaamdloss of an investment
do not constitute damage or injury to tangible property covered ©¢h]

policy.”) (emphasis added) (citations omitted)
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This clear weight of persuasive authority warrants a ruling in Country’s
favor. In the final analysis, the plaintiffs in the damages actions purchased the
conservation easement tax credits from DeAtley as tax shelter investringets.
the investors in the cases cited abovey the the risk that theinvestments would
decrease in value or be rendered worthless. Unfortunately, that is precisely wh
occurredwhen the Colorado Department of Revenue disallowed the tax credits
While the plaintiffsappear tdhave viable caused actions against DeAtleyheir
claims do not arise from injury ttangible property’under theoolicies issued by
Country. Because no coverage is potentially available, Country has no duty to
defend DeAtley in the damages actio@ountrys motion for summary judgment
IS granted.

IT IS HEREBY ORDERED:

1. Defendant’s Motion to Dismiss for Failure to State a Claim (ECF No. 8§

is DENIED.

2. Plaintiffs’ Motion for Summary Judgment (ECF No. 12I5RANTED.

The District Court Executive is hereby directed to enter this Qpdevide
copies to counseénterJUDGMENT for Plaintiffs, andCLOSE the file.

DATED November 2,2013

/ —

THOMAS O. RICE
United States District Judge
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