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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

STACEY MARIE BAXTER,
NO: 13-CV-305970R
Plaintiff,
ORDERGRANTING DEFENDANT'’S
V. MOTION FORSUMMARY
JUDGMENT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security
Administration

Defendant

BEFORE THE COURT are the parties’ cross motions for summary
judgment (ECF Nosl7, 19. Plaintiff is represented Y. James Tree. Defendant
is represented hieffrey E. StaplesThe Court has reviewed the administrative
record and the parties’ completed briefing and is fully infornféak. the reasons
discussed below, the Court grants Defendant’s motion and denies Plaintiff's
motion.

I
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JURISDICTION

The Court has jurisdiction over this case pursuadftt).S.C. § 405(g)
1383(c)(3)

STANDARD OF REVIEW

A district court’s eview of afinal decision of the Commissioner of Social
Securityis governed by 42 U.S.C. 8§ 405(g). The scope of reuieder 8405(gis
limited: the Commissiones decisionwill be disturbed'only if it is not supported
by substantial evidence or is based on legal érrblill v. Astrue 698 F.3d 1153,
1158-59 (9th Cir. 2012)citing 42 U.S.C. 8§ 405(g)). “Substantial evidence” mear
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusior” Id. at 1159(quotation and citation omitted). Stated differently
substantial evidence equates to “more than a mere scintilla[,] but less than a
preponderance.ld. (quotation and citation omitted)n determining whether this
standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching for supporting evidence in isolaktbn.

In reviewing a deniabf benefits, a district courhay not substitute its
judgment for that of the Commissioner. If the evidence in the récord
susceptible to more than one rational interpretaftbe,court] must phold the
ALJ’s findings if they are supported by inferences reasonably drawn from the

record? Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 201Burther,a district
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court “may not reverse an ALJ’s decision on account of an error that is harmleg
Id.at 1111. An error is harmless “where it is inconsequential to the [ALJ’S]
ultimate nondisability determination.Id. at 1115(quotation and citation omitted)
The partyappealinghe ALJ’s decision generally bears the burden of establishin
thatit was harmed Shinseki v. Sander§56 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIALEVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant musirsbte to

S.

[(®]

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous émad less than twelve
months. 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment must
“of suchseverity that he is not only unable to do his previous fydokit cannot,
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B)

The Commissioner has established a fstep sequential analysis to
determine whether a claimant satisfiesdabevecriteria. See20 C.F.R. §
404.1520(a)(4)(H(v); 416.920(a@)(i)-(v). At step one, the Commissioner

considers the claimant’s work activit0 C.F.R. 88 404.1520(a)(4)(1);

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~3
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416.920(a)(4)(i). If the claimant is engaged in “substantial gaaafivity,” the
Commissioner must find that the claimant is not disabBIC.F.R. 8§

404.15200); 416.9200).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity off

claimant’s impairment. 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ii). If the

claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c);
416.920(c).If the claimant’'s impairmentloes nosatisfy this severity tieshold,
howeverthe Commissioner must find that the claimant is not disalted

At step three, the Commissiormymparsthe claimant’s impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from erggag insubstantial gainful activity20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)(4)(iii). If the impairment is as severe or more
severe thawne of theenumeratedmpairments, the Commissioner must find the
claimant disabled and award benefits. 20.R.B8 404.1520(d); 416.920(d).

If the severity of the claimant’'s impairment does meet or exiteesgeverity
of the enumerated impairments, the Commissioner paisgte tassesshe

claimants “residual functional capacity Residual functional capacity (“RFC”),

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~4
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defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitatRth€ (F.R. 88
404.1545(a)(1)416.945(a)(2) is relevant to both the fourth and fifth steps of the
analysis.

At step four, the Commissioneonsidersvhether in view of the claimant’s
RFC,the claimants capable of performingiork that he or she has performed in
the pas(“past relevant work”) 20 C.F.R. 88 404.1520(a) (&)
416.920(a)(4)(iv).If the claimants capable of performing past relevant wdhe
Commissioner must find that the claim@ot disabled.20 C.F.R. 8§
404.1520f); 416.920(f). If the claimant is incapable of performing such work, th
analysis proceeds to step five.

At step five, the Comissionerconsidersvhether, in view of the claimant’s

RFC, the claimant is capable of performing other work in the national economy.

20 C.F.R. 88 404.1520(a)(4)(v); 416.920(a)(4)(v). In making this deteronnat

the Commissioner must also consider vocational factors such as the claimant’s

education and work experienckl. If the claimant is capable of adjusting to other

work, the Commissioner must findaththe claimanis not disabled. 20 C.F.R. 88§
404.1520(g)(1); 416.920(g)(1). If the claimant is not capable of adjusting to oth
work, the analysis concludes with a finding that the claimant is disablad and

therefore entitled tbenefits. Id.

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT -5
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The claimant bears the burden of proof at stepslooedh four above.
Lockwood v. Comm’r of Soc. Sec. Admii6 F.3d 1068, 1071 (9th Cir. 2010).
the analysis proceeds to step five, the burden shifts to the Commissioner to
establish thafl) the claimant is capable performingother work and(2) such
work “exists in significant numbers in the national economy.” 20 C.F.R. 88
404.1560(c); 416.960(c)(2Beltran v. Astrug700F.3d 386, 389(9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff filed applicatios for disability insurance benefitmdsupplemenal
security income disability benefitgr March 18, 2008, alleging an onset date of
January 15, 2007Tr. 223-224. The claims were deniaditially and upon

reconsiderationTr. 125128, 129130. The Plaintif requested a hearing, and

hearing wereheld before an Administrative Law Judge on April 15, 2010 and Ju

18, 2012.Tr. 40-71, 72-92. The ALJissueda decision denying Plaintifenefits
on October 3, 2012Tr. 18-33.

The ALJ found that Plaintiff nie¢he insured status requiremefuas Title Il
benefitsthroughJune 302009. Tr. 20. At step one, the ALJ found that Plaintiff
had not engaged in substantial gainful activity strereuary 15, 20Qhe alleged
onset dateld. At step two, the ALJ found that Plaintiff had seven@airments
id., but & step three, the ALJ found that Plaintiff does not have an impairment g

combination of impairments that meets or medically equals one of the listed
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impairments.Tr. 22-24. The ALJthendetermined that Plaintiff had the residual
functional capacity (RFC) to:
perform sedentary work @efined in 20 CFR 404.1567(a) and
416.967(a), except as described below. Sheceasionally and
frequently lift up to ten pounds. She can stand or walk for no more
thantwo hours in an eigkthour dg. She can sit about six hours in an
eighthour day. She cafinequently balance and climb ramps or stairs,
and she can occasionally do other climbstgpp, kneel, crouch or
crawl. She also should avoid concentrated exposure todsazar
She is also limited to unskilled work with no more than occasional
public contact. She igmited to no forceful gripping with the right
hand.
Tr. 24. At step four, the ALJ found that Plaintiff was unable to perform any past
relevant work as a waitress and as a fast food wdplogh lightexertioral leve).
Tr. 32. At step five, after having considered Plaintiff’'s age, education, work
experience, and residual functional capacity, the ALJ found that tlessedentary
jobs that exist in significant numbers in the national economy that the claimant
perform in representative occupatiossch as assembly of optical goods and
fishing reel assembleiTr. 32-33 Accordingly, the ALJ found Plaintiff not
disabled. Tr. 3.
The Appeals Council denied Plaintiff's request for review on April 3, 2013

making the ALJ’s decision the Commissioner’s final decision for purposes of

judicial review. Tr. 1-6; 20 C.F.R88404.981, 416.1484, and 422.210.

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~7
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ISSUES

Plaintiff articulateswo issua for review

1. Did the ALJ err inmproperly rejecting the opinions of the claimant’s
treating and examining medical providers as well as the claimant’'s own
subjective complaints?

2. Did the ALJ err in failing to meet his step five burden to identify specific
jobs, available in significamtumbers, consistent with the claimardfgecific
functional limitations?

ECF No. 17 at 12.
DISCUSSION

A. Opinions of Treating and ExaminingMedical Providers.

A treating physician's opinions are entitled to substantial weight in social
security proceedingBray v. Comm'r of Soc. Sec. Admbb4 F.3d 1219, 1228
(9th Cir.2009) If a treating or examining physician's opinion is uncontradicted,
an ALJ may reject it only by offering “clear and convincing reasons that are
supported by substantial eeiace.” Bayliss v. Barnhart427 F.3d 1211, 1216 (9th
Cir. 2005) “However, the ALJ need not accept the opinion of any physician,
including a treating physician, if that opinion is brief, conclusory and inadequats
supported by clinical findings Bray, 554 F.3d at 1228juotation and citation
omitted). “If a treating or examining doctor's opinion is contradicted by another
doctor's opinion, an ALJ may only reject it by providing specific and legitimate
reasons that are supported by substantial evider3agyliss,427 F.3d at

1216(citing Lester v. Chater@1 F.3d 821, 83831 (9th Cir.1995). An ALJ may

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT -8
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also reject a treating physician's opinion which is “based to a large extent on a
claimant's selfeports that have been properly discourasiticredible.”
Tommasetti v. Agie, 533 F.3d 1035, 1041 (9th C2008)(internal quotation and
citation omitted).

Although the treating physician’s opinion is generally afforded the greate!
weight, it is not binding on the ALJ regarding the existence of an impairment of
determinatiorof disability. Tonapetyan v. Halte242 F.3d 1144, 1148t9Cir.
2001). Although the contrary opinion of a n@xamining medical expert does not
alone constitute a specific, legitimate reason for rejecting a treating or examinir
physician's opiniontimay constitute substantial evidence when it is consistent
with other independent evidence in the recoardnapetyan242 F.3d at 1149
(citation omitted)accordAndrews v. Shalaléb3 F.3d 1035, 1041 {®Cir. 1995)

Plaintiff contends the ALimproperly rejectedhe opinions of her treating
and examining doctors, including those of Bothamley, Dr. Ramsthel, Dr.
Heistand, Dr. Kesteand others ECF No. 17 at 123,

1. Dr. Bothamley

Plaintiff contend®Dr. Bothamley, a treating physiciampinedthat Plaintiff
would miss at least four days of work each month and wouldtbdieedown4-5
times per day, often for an hour at a tirR&@intiff assertshte ALJ rejected this

opinion with an assertion thatvitas based solely on subjectivaplaintsand that

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~9
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there was a significant contrdsttween the forms he completed and the concern
he expressed in treatmertords citing Tr. 27.Plaintiff contends either of these
was a valid reason for rejecting Dr. Bothamleyfgnion.

The Commissioner counters thg]n ALJ may reject a treating physician’s
opinion if it is based ‘to a large extent’ on a claimant’s-sgplorts that have been
properly discounted as incredifil€iting Tommasetti v. Astrud'he
Commissioner also contends contradictions between a doctor’s opinion and thj
doctor’s own clinical notes and observations is a clear and convincing reason f
not relying on the doctor’s opinioniting Bayliss v. Barnhart

In part the ALJ made the following findings concernidg Bothamley:

He appears to base his opini@ately on the claimant's statements

such as, "patient states that work would exacerbate heabddknee

pain,” rather than providing his medical opinion on the issue. More

significant,however, is that chanotes show Dr. Bothamley's unease

with the claimant's use of narcotiégdditionally, he repeatedly states
that the claimant lacks motivation to pursue treatment.

* % *

Because there issagnificant contrast between the forms Dr.
Bothamley completednd the concerns he expressetteatment
records, his opinion on those forms receives little weight.

Tr. 27. The record supports the ALJ’s observation that Dr. Bothamley’s opiniof

contained irthetwo questionnaires airiously stated from the perspective of the

patient’s subjectiveommentaryrather than that of the doctor’s professional

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~10
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opinion. Tr.571-572 (“Patient states that work would exacerbate her back and
knee pain.”) Tr. 621622. While Plaintiff has citd a host of medical records from
other providergpparentiyto support Dr. Bothamley’s opinions, Plaintiff does not
cite to any of Dr. Bothamley’s treatment records that document or support his
findings of total disabilit. ECF No. 17 at 147. That is the contrast that caused
the ALJ to discount Dr. Bothamley’s opiniooffered in the questionnaires

The ALJprovidedspecific and legitimate reasons that are supported by
substantial evidender discounting Dr. Bothamley’s opinions of total disability.

2. Dr. Ramsthel

Plaintiff contendshe ALJ also improperly rejected the opiniaiDr.
Ramsthela consulting examinethat Plaintiffwas limited to thirty to sixty
minutes at a time standing fartotal of three to four hours in a day and was limiteg

to ocasional handling wither right hand.

! Plaintiff cited a single page from Dr. Bothamley, Tr. 677, to support her
argument That page does not demonstrate a lack of contradiction. Indeed, ths
page supports the ALJ’s other findings that Dr. Bothamley was reluctantly refill
her Vicodin, she refused a urine screen, she admitted using margnaita,
Bothamley would not continue with narcotic medication if she continued using

marijuana

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~11
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In addition to discussing other medical source opinions, the ALJ made th
following findings with respect to how he judged Dr. Ramsthel’s opinion:

Dr. Ramsthel's analysis receives only some weight. Hirstive

repat is not consistent witthe checkbox form, as he initially writes

"unlimited" handling before deciding to check the lhoxoccasional

handling with the right side. His examination does not justify handling

restrictions, as he found only some grip strength limits. Dr. Ramsthel

did not discuss limitationgn handling. (Ex. 33F; Ex. 34F).

Additionally, the claimant has reged much improvementith the

left arm following her carpal tunnel release surgery. She stated that

she plans to havellow up surgeryon the right side, but she has not

arranged for it. This suggests her riggiledsymptoms are not as

severe as alleged.
Tr. 28. Plaintiff implies that the reason the ALJ rejected Dmd$Rlael’s opinion
was because Dr. Ramsthel changed or corrected a checked box on thE@&rm.
No. 17 at 17. That is not the inconsistency the ALJ identified. Dr. Ramsthel’s
narrative evaluation indicated that Plaintétained théunlimited’ ability to
handle objects. Tr. 654. Yet the doctor’s checked box formateconly
“occasiond]” handling could be performed with Plaintiff’s right hand. Tr. 658.
Next, Plaintiff contends the doctor’'s exam showed grip strength problems, citing
Tr. 654 (apparently referencing the doctor's comment, “She has a history of
bilateral carpal tunnel syndrome and is status post surgery on the left but nega
Tinel's at this time, although her grip strength is weaki:pwever, Dr.

Ramsthel’s testesultsshowed Plaintiff's grip strength to be 11 kg on the rigyid

only 10 kgonthe left Tr. 653. Yet, Dr. Ramsthel checked the box that Plaintiff

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~12
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could perform frequent handling with her left hand. Tr. 65Be failure to seek
treatment for her right hand, combined witle cited grip strength testupports
the ALJ’s finding that Plaintiff's right hand symptoms are not as severe as alleg

These arspecific and legitimate reasons that are supported by substantia
evidence for discounting Dr. Ramsthel’s full conclusions.

3. Dr. Heistand

Plaintiff contends the ALJ improperly rejected the opinioDofHeistand
with an assertion that it was not supported by the medicald and because
Plaintiff was able to care for her child. ECF No. 17 al@8Dr. Heistand opined
that Plaintiff hadseveral marked and severe restrictions.636638. The ALJ
rejected Dr. Heistand’s opinienreasoning

Dr. Heistand's assessed GAF score is inconsistent with records

showing the claimant canaintain a supptive relationship and raise

a young son. It appears to be based primarily ogldmant's seH
report.

* % *

[T]he claimant's condition worsened because she failed to take
prescribedmedications, as opposed to progressively worsening
despite treatment.

The evidence as a whole does not supporasisessed marked-
severdimitations. The claimant has shown the ability to raise a child
while living with her disabled boyfriend. She receives little or no
outside childcare help. As discussdibve, Dr. Bothamley noted the
claimant's minimal motivation to receive treatment .t Dr.

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~13
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Dougherty's consulting examination shows that Dr. Heistand

overstated the claimantimitations.
Tr. 30-31. The ALJ proceeded tecount thenumerous conflicts between Dr.
Dougherty’s examination and Dr. Heistand@nclusions Tr. 31. Plaintiff does
not challenge these reasons for rejecting Dr. Heistand’s conclusionsigHavi
reviewed the record as a whole, the Court findstti@ALJgave specific and
legitimate reasons supported by substantial evidence in the fecoggectingDr.
Heistand’s opinion.Since these have not been challengedino error has been
shown.

4. Dr. Kester

Plaintiff contendstie ALJ improperly rejected the opinionmdnexamining
state agency consultant, Hugene Kester th&tlaintiff had moderate social
limitations,including moderate limitations in her ability to maintain social
functioning, workin coordination with or proximity to others without being
distracted by them, argktting along with cavorkers or peerseCF No. 17 at 19

The opinion of a no®xamining physician may be rejected “by reference tq
specific evidence in the medical recor8dusa v. Callaharii43 F.3d 1240, 1244
(9th Cir.1998). Here, he ALJrejected the notion that Plaintiff was limited to
superficial contact with cavorkers anctredited the opinionsf the consulting

examiner DrDougherty who found Plaintiffhadgood social skills; showed

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~14
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logical, goaildirectedthinking. . . . [and]mild socialrestrictions. Tr. 31. No error
has been shown.

5. Others

Next, Plaintiff contends th&LJ improperly rejected the opinions of treating
and examiningherapists because they were acteptable medical sources.

First, Plaintiff contend#rland David Pomerinkis (MSW) opinion that
Plaintiff’'s “ability to function in basic life skills was good within heome
environment, but that outside of that environment it was severely lithgkduld
not have been rejected. Mr. Pomerinke offe#teropinions consistent with Dr.
Heistand. Tr. 636-638.

As discussed above, the ALJ did not error in rejecting Dr. Heistand’s
opinions and correctly observed that Mr. Pomerinke is not an accepted medicall
source. The ALJ adequately explained why his opinions were rejected:

Mr. Pomerinke is not an accepted medical souraghermore, in

March 2010, he also admitted he had limited time with the claimant in

which tomake recommendations or make a completely accurate

assessment, which renders his stateniesssreliable. (Ex. 23F.) The
forms he completed in 20EHnhd2012 ae speculative, as thajiscuss
problems the claimant's symptoms could cause, not what has actually
happened to thelaimant. Significantly, he listed the claimant's
childcare obligations as a limiting factor on Hizlity to work. (Ex.

38F, p. 10, 13). Sua Security Disability is based dimitations from

severe medically determinable impairments, not the competing

demands of childcare.

Tr. 30. These reasons are supported by substantial evidence in the record.

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~15
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Next, Plaintiff contends the ALJ impropgniejected the opinions of two
examining therapists (MHPs), Ms Rayner and Ms Usatine, because there were
treatment records to substantiate their assessments. ECF No. 17 at 22.

The ALJ did reject their opinions, in pabecauséthere are no treatment
records from either mental health professional to substantiate their assessmen
Tr. 29. But the ALJ also rejected them because they are not acceptable medig

sources, Ms. Rayner’s findings were internally inconsistent and Séing’s

opinions were inconsistent witther independent medical evidence in the record.

Id. These reasons have not been challenged by Plaintiff, nor shown to be inco
Thus, no error has been shown.
B. Plaintiff's Subjective Complaints.

Plaintiff nextcontends thé&LJ improperly rejected hesubjective
complaints.ECF No. 17 at 23. Plaintiff contends the ALJ provided little more ths
improper assertions that her testimony is not credible because she cares for a
child at home and has a criminal history related to drug abuse

The Commissionezontends th@laintiff has inadequately argued this issue
with any specificity and therefore it should be rejected. While this argument hg
some appeal, the Court will analyze Plaintiff’'s contention with the same depth |

which the issue is challenged.

ORDERGRANTING DEFENDANT'S MOTIONFOR SUMMARY JUDGMENT ~16
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The Commissioneglsocontends thé&LJ properly considered tHellowing
factorsin rejecting Plaintiff's credibility: Plaintiff's sporadic work history,
Plaintiff's unpersuasive demeanor while testifying, Plaintiff's extensive criminal
historyand inconsistent testimony concerning the same, and Plaintiff's activities
daily living that contradict her claims of total disability. ECF No. 19-&t %r.
24-26.

In the event that an ALJ finds the claimandubjective assessment
unreliable, “the ALJ must make a credibility determination with findings
sufficiently specific to permit [a reviewing] court to conclude that the ALJ did ng
arbitrarily discredit claimant's testimonyThomas v. Barnhar278 F.3d 947958
(9th Cir.2002). In making such a determination, the ALJ may considégy alia:

(1) the claimant’s reputation for truthfulness; (2) inconsistencies in the clasmant
testimony or between his testimony and his conduct; (3) the clasvdaity living

activities; (4) the claimairg work record; and (5) testimony from physicians or

5 Of

third parties concerning the nature, severity, and effect of the claimant's condition.

Id. The ALJ may also consider a claimant’s “unexplaioethadequately
explained failure to seek treatment or to follow a prescribed course of tredtmen
Tommasetti v. Astru®33 F.3d 1035, 1039 (9th Cir. 2008). If there is no eviden(
of malingering, the AL'} reasons for discrediting the claimartestimony must

be “specific, clar and convincing."Chaudhry v. Astrue688 F.3d 661, 672 (9th
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Cir. 2012) (quotation and citation omittedjhe ALJ “must specifically identify

the testimony she or he finds not to be credible and must explain what evidenc
undermines the testimonyHolohan v. Massanayi246 F.3d 1195, 1208 (9th Cir.
2001).

Here, the ALJ provided specific, clear and convincing reasons, supportec
substantial evidence in the record, for discounting Plaintiff's complaints of total
disability. Tr. 24-26. The Court has reviewed the record as a wholdiadd that
the ALJ offeredspecific, clear and convincirmgasons for discounting Plaintiff's
testimony. Theseandividual findingshave not been challenged aa@& supported
by substantial evidence, thus, no error has been shown.

C. The ALJ’s Step Five Burden.

Plaintiff contendstie vocational testimony on whithe ALJ relied was
without evidentiary value because it was provided in responsertoamplete
hypothetical. ECF No. 17 at 24. In sum, Plaintiff's argument is thatAb&'s
hypothetical failed to account for the many limitationsrhproperly rejected. As
such, her argument is dependent upon successfully overturning the ALJ’s findi
discussed above. Since those findings have been upheldsttesalso fails.

IT IS HEREBY ORDERED:
1. Defendatis Motion for Summary Judgme(ECF No0.19)is

GRANTED.
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2. Plaintiff's Motion for Summary Judgme(ECF No.17)is DENIED.

The District Court Executive is hereby directed to file this Order, enter
Judgment foDefendantprovide copies to counsel, aB OSE thefile.

DATED June 5, 2014

THOMAS O. RICE
United States District Judge
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