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v. Colvin

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

VIOLA VAN WECHEL,
NO: 13-CV-3079TOR
Plaintiff,
ORDERGRANTING DEFENDANT'’S
V. MOTION FOR SUMMARY
JUDGMENT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security
Administration

Defendant

BEFORE THE COURTare the partiés crossmotions for summary
judgment (ECF Nc. 14 and 18). Plaintiff is represented byp. James Tree
Defendant is represented by Lisa Goldaftahe Court has reviewed the
administrative record and the partieompleted briefing and is fully informed.
For the reasons discussed below, the Court giaetsndant’smotion and denies

Plaintiff's motion.
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JURISDICTION

The Court has jurisdiction over this case pursuamt2ad).S.C. 8 405(g)

1383(c)(3)
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review §408(g) is
limited: the Commissioner’s decision will be disturbed “oifilit is not supported
by substantiatvidence or is based on legal ertoHill v. Astrue 698 F.3d 1153,

1158 (9th Cir. 2012) (citing 42 U.S.C. § 405(g)). “Substantial evidence” me

al

ans

relevant evidence that “a reasonable mind might accept as adequate to support a

conclusion.” Id., at 11® (quotation and citation omitted). Stated differently

substantial evidence equates to “more than a mere scintilla[,] but less th

preponderance.’ld. (quotation and citation omitted). In determining whether this

standard has been satisfied, a remig court must consider the entire record as
whole rather than searching for supporting evidence in isolaktbn.

In reviewing a denial of benefits, a district court may not substitute
judgment for that of the Commissioner. If the evidence & tbcord is
susceptible to more than one rational interpretafiiie court] must yphold the
ALJ's findings if they are supported by inferences reasonably drawn from

record” Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri
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court “may not reverse an ALJ’s decision on account of an error that is harmless.”
Id. at 1111. An error is harmless “where it is inconsequential to the [ALJ
ultimate nondisability determination.id. at 1115 (quotation and citation omitted)

The party appealing the ALJ’s decision generally bears the burden of establishing
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that it was harmedShinseki v. Sander§56 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disidbAgthin

the meaning of the Social Security Act. First, the claimant musubabte to

engage in any substantial gainful activity by reason of any medically determingble

physical or mental impairment which can be expected to result in death or which

haslasted or can be expected to last for a continuous pefiodt less than twelve
months. 42 U.S.C. § 1382c(a)(3)(A)Second, the claimant’s impairment must be

“of such severity that he is not only unable to do his previous|yjdilat cannot,

considering his age, education, and work experience, engage in any other kind of

substantial gainful work which exists in theational economy.” 42 U.S.C.
8 1382c(a)(3)(B)
The Commissioner has established a -Btep sequential analysit

determine whether a claimant satisfies the above critergee 20 C.F.R.

8§416.920(a)(4)(v). At step one, the Commissioner considers the claimant’s

work activity. 20 C.F.R. 8§ 416.920(a)(4)(). If the claimant is engaged|in
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“substantial gainful etivity,” the Commissioner must find that the claimant is ng
disabled. 20 C.F.R. § 416.920(b).

If the claimant is not engaged in substantial gainful activities, the amaly
proceeds to step two. At this step, the Commissioner considers the seviréy (
claimant’s impairment. 20 C.F.R. § 416.920(a)(4)(ii). If the claimant isuffem
“any impairment or combination of impairments which significantly limits [his
her] physical or mental ability to do basic work activities,” the analysis proceed
step three. 20 C.F.R. § 416.920(c). If the claimant’'s impairment does not sg
this severity threshold, however, the Commissioner must find that the claima

not disabled.Id.

Dt

/Si

DI
S to

tisfy

nt IS

At step three, the Commissioner compares the claimant’s impairment to

several impairments recognized by the Commissioner to be so severe :

preclude a person from engaging in substantial gainful activity. 20 C.R.

§416.920(a)(4)(iii). If the impairment is as severe or more severe than tdme o
enumerated impairments, the Commissioner must find the claimant disabled
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s impairment does meet or exceed the sev
of the enumerated impairments, the Commissioner must pause to asses
claimants “residual functional capacity.” Residual functional capa¢igFC”),

defined generally as the claimant’s ability to perform physical and mental w
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Py

activities on a sustained basis despite his or her limitations (20 C.F.R.

8416.945(a)(1)), is relevant to both the fourth and fifth steps of the analysis.
At step four, the Commissioner considers whether, in view of the claima
RFC, the claimant is capable of performing work that he or she has performg
the past (“past relevant work”). 20 C.F&416.920(a)(4)(iv). If the claimant is
capable of performing past relevant work, the Commissioner must find that
claimant is not disabled. 20 C.F.R. § 416.920(f). If the claimant is incapably
performing such work, the analysis proceeds to fstep

At step five, the Commissioner considers whether, in view of the claimal

nt's

2d in

the

b of

nt's

RFC, the claimant is capable of performing other work in the national econgmy.

20 C.F.R. 8 416.920(a)(4)(v). In making this determination, the Commissig
must also consider vocational factors such as the claimant’s age, educatiof

work experience.ld. If the claimant is capable of adjusting to other work, th

Commissioner must find that the claimant is not disabled. 20 C.F.

§416.920(g)(1). If the claimant is hoapable of adjusting to other work, the

analysis concludes with a finding that the claimant is disabled and is there

entitled to benefitsld.

ner

1 and

e

R.

fore

The claimant bears the burden of proof at steps one through four above.

Lockwood v. Comm’r of Soc. Secndin, 616 F.3d 1068, 1071 (9th Cir. 2010). I

the analysis proceeds to step five, the burden shifts to the Commissiong
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establish that (1) the claimant is capable of performing other work; and (2) §
work “exists in significant numbers in the na@neconomy.” 20 C.F.R.
§ 416.960(c)(2)Beltran v. Astrug700 F.3d 386, 389 (9th Cir. 2012).
ALJ’'S FINDINGS

Plaintiff applied for supplemental security income (SShenefits on
December 10, 20Q0%lleging adisability onset date oOctober 12007 Tr. 133
35. Her claims were denied initially and on reconsidergtion 82-89; 93-101,
and Plaintiff requested a hearing, Tr21(Plaintiff appearedor a hearingoefore
an administrative law judge odugust 3, 2011lin Yakima, Washingtan Tr. 40-
79. The ALJ issued a decision on September 8, 20dding that Plaintifiwvas not
disabled under the Acflr. 18-31

At step one, the ALJ found that Plaintiff had not engaged in sufmta
gainful activity sinceDecember 10, 200%he date of her application for Title XVI
benefits Tr. 20. At step two, the ALJ found that Plaintiff had severe impairmer
consisting of lumbar degenerative disc disease, lumbadpdateral knee
osteoarthrits, lower extremity peripheral artery disease, major depressive disor
borderline intellectual functioning, learning disorder not otherwise specif
anxiety disorder not otherwise specified, and polysubstance dependedncét

step three, the ALJ found thileseimpairments did not meet or medically equal

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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listedimpairment Tr.22-24. The ALJ then determined that Plaintiff had the RF
to:

performsedentary work as daed in 20CFR 416.967(a). She can lift
and/or carry no more than 10 pounds at a time. Sheczasionally

lift and/or carry articles like filesedgers, and small tools. She can
standand/or walk for two hours in an eighour workday and sit for

six hours in an eigkhour workday. The claimant can occasionally
balance, stoop, kneel, crouch, crawl and cliamps and stairs. She
can never climb k@ders, ropes or scaffolds. She should avoid
concentrated exposure to moving machinery and unprotected heights.
The claimant ixapable of performing simple, routine, repetitive tasks
and she could also concentrate aoncrete tasks. She can work at
low-stress jobs involving only occasional and simgéeisiormaking

and only occasional and simple changes in the work setting. The
claimant cannot perform fagpaced production requirements. She
should be shown changes. Diwestress tolerance, she should work
away from the demands of the general public.

Tr. 24. At step four, the ALJ found that Plaintiff was exertionally precluded frgm

past relevant work Tr. 30. At step five dter considering the Plainti§ age,
education, work experience, and resid@ahctional capacity the ALJ found
Plaintiff could perform other work existing in significant numbers in the natior
economy in representative occupations such as hand packager, micrq
document preparer and finassembler Tr. 31. Thus, the ALJ concluded that
Plaintiff was not disabled and denikdrclaimon that basis|d.
On November 8, 201,1Plaintiff requested reviewf the ALJ’s decisiorby

the Appeals Council. T209-10. The Appeals Council denied Plaintiff's reques

for review on June 5, 2013 Tr. 1-3 making the ALJ's decision the

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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Commissioner’s final decision that is subject to judicial revie#2 U.S.C. 88§
405(g), 1383(c)(3)20 C.F.R. 88 416.1481, 4240
ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denyi

her supplemental security income under Title XVI of the Social Security Act.

Plaintiff has identifiedhreeissues for review:

1. Whether the ALJ erreldy failing to find Plainiff met Listing
12.05CG

2. Whether the ALJ erred by improperly rejecting the opinions of
Plaintiff's treating medical sourceand

3. Whether the ALJ erred by conducting an improper credibility
analysis of Plaintiff.
ECF No.14 at9.
DISCUSSION
A. Listing 12.05C (Intellectual Disability)

At step three of the sequential evaluation process, the ALJ must evaluat
claimants impairments to determine whether they meet or medically equal an
the impairments listed in 20 C.F.R. Part 404, Subpart P, Appended20 C.F.R
§ 416.920(d);Tackett v. Apfel180 F.3d 1094, 1098 (9th Cir999). The claimant
bears the initial burden of proving that his or her impairments meet or equ

Listing. See Sullivan v. Zeble®93 U.S. 521, 53383 (1990). “To meeta listed

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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impairment, a claimant must establish that he or she meets each characteristic of a

listed impairment relevant to his or her claim.Tackett 180 F.3d at 1099

(emphasis in original).“To equala listed impairment, a claimant must establish

sympoms, signs and laboratory findings ‘at least equal in severity and duratior
the characteristics of a relevant listed impairment, or, if a claimant's impairme
not listed, then to the listed impairment ‘most like’ the clairrampairment.” Id.
(citing 20 C.F.R. 8§ 404.1526) (emphasis irgoral). A determination of medical
equivalence “must be based on medical evidence orlgwis v. Apfel236 F.3d
503, 514 (9th Cir2001) (citing 20 C.F.R. § 404.1529(d)(33ge also Bowser v.
Comm'r of SocSec, 121 F. App’x 231, 232 (9th Ci2005) (“Step three ... directs
the adjudicator to determine whether, in light of the objective medical remede
the claimant has a severe impairment or combination of impairments that meg
equals the criteria ithe Listing of Impairments[.]”).If a claimant's impairments
meet or medically equal a Listing, the claimant is “conclusively presumed to
disabled,” and is entitled to an award of benef@swen v. Yuckerd82 U.S. 137,
141 (1987);see also Lester.vChater 81 F.3d 821, 828 (9th Cirl995)
(“Claimants are conclusively disabled if their condition either meets or equal
listed impairment.”) (emphasis omitted).

A claimant satisfies Listing 12.05C, demonstrating “intellectual disabilit

and ending the fivstep inquiry, if he can show: (1) subaverage intellectu

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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functioning with deficits in adaptive functioning initially manifested before age 3
(2) a valid 1Q score of 60 to 70; and (3) a physical or other mental impairn
imposing an additional and significant wenddated limitation.See20 C.F.R. pt.
404, subpt. P, app. 1, § 12.05€ennedy v. Colvin738 F.3d 1172, 1174 9 Cir.
2013)

Here, Plaintiff arguesthat the ALJ erred by not even considering wheth
shemetListing 12.66C. ECFNo. 14 at 0-12. The Commissionecountersthat
the dispositive issue is whether the evidence supporigiding of onset of
impairment of intellectual disability before age 22. ECF No. 18Et.7

Here, the ALXound Plaintiff was administered the WAIB, at the age of
47. Tr. 21. Her verbal IQ was 68ut her performance IQ was 90, and her fu
scale 1Q was 77, indicating borderline intellectual functioniidy. Significantly,

even though she has the burden of proof at step three, she has neveraissdre

the possibility of an intellectual disabilitgnd her attorney did not raise the issue

prior to orduring the administrative hearing or before the appeals council. In
end, Plaintiff's argument fas for lack of substantial evidence in the record t
support any finding that her subaverage intellectual functioning with deficits
adaptive functioning manifested itself before Plaintiff turned 22 yearslotteed,

the weight of the evidence of record shows Plaintiff's mental functioni

depreciated significantly when she was 29, as a result of an automobile accide

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
JUDGMENT ~10

p2:

ient

er

the

0

in

ng

nt.




10

11

12

13

14

15

16

17

18

18

20

No error has been shown on this record.
B. Treating Medical Sources

There are three types of physicians: “(1) those who treat the alain
(treating physicians); (2) those who examine but do not treat the clain
(examining physicians); and (3) those who neither examine nor treat the claif
[but who review the claimant's file] (nonexamining [or reviewing] physicians
Holohan v.Massanarj 246 F.3d 1195, 12602 (9th Cir.2001) (citations omitted).
Generally, a the opinion of a treating physician carries more weight than
opinion of an examining physician, and the opinion of an examining physic
carries more weight than tlopinion of a reviewing physiciand. In addition, the
Commissionés regulations give more weight to opinions that are explained tf
to opinions that are not, and to the opinions of specialists on mattatiageb
their area of expertise over theimipns of nonspecialists.Id. (citations omitted).
If a treating or examining physicia’opinion isnot contradicted, an ALJ may
reject it only by offering “clear and convincing reasons that are supported
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th C2005).
“If a treating or examining doctgropinion iscontradicted by another doctsr’
opinion, an ALJ may only reject it by providing specific and legitimate reasq
that are supported by substantial evidenckl” (citing Lester v. Chater81 F.3d

821, 83031 (9th Cir.1995)). Regardless of the source, an ALJ need not accef

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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physicians opinion that is “brief, conclusory and inadequately supported
clinical findings.” Bray v. Comm'r of Soc. Sec. Admib4 F.3d 1219, 1228 (9th
Cir. 2009) (quotation and citation omitted).

Plaintiff argues the ALJ did not properly consider thgnions of Drs.
Rodenberge(Tr. 42325) and Colemar(Tr. 215218), Mr. Moen(Tr. 46974), and
Mr. Clark (Tr. 24148). ECF No. 14 at 14 7. Specifically, Plaintiff contends the
ALJ gave a blanket rejection to these sourdds.The Court disagrees.

First, the ALJ rejected the various GAF scores (Global Assessment
Functioning) posited by tlse sources of information. The ALthoroughly
explained the deficiencies associated with using the GAF score in the timcapa
functioning context. Tr. 228. Further, the ALJ recognized that the score can
based on the individual's sedpated symptomatologywhich may also be
undermined by an individual's lack ofedibility. Tr. 28. As discussed below, thaf
was the case here.

Next, the ALJ discounted these opinions regarding the claimant's cogn

and social functioningbecause they “were based upon the claiisastibjective

reports of symptoms and limitatiormd are unsupported by objective findings

and they are inconsistent with Suzanne Rodrigugeatment notes, which show
that the claimant was managing her depressive symptoms thetiapy and

medication’ Tr. 29.

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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Findly, the ALJ explained why haccepted other medical source evidenc

e.g.,
Following evaluation and 1Q testing of the claimant in August 2010,
Arch Bradley opined thathe claimant had only mild to moderate
limitations in cognitive and social functioningndwould be capable
of unskilled repetitive work. Her social skills were "adequate for
relating onan infamal, casual basis." Exhibit 18FL3®. These
opinions are given great weight, as thegre based upon objective
testing.
Tr. 27. Thesespecificand legitimate reasarprovided by the ALJ arsupported
by substantial evidencegcordingly,no error has been shown
C. Adverse Credibility Determination
In social security proceedings, a claimant must prove the existence
physical or mental impairment with “medical evidence consisting of sig
symptoms, and laboratory findings.”20 C.F.R. 88 416.908; 416.927.A
claimants statements about his or her symptoms alone will not suf?@eC.F.R.
88 416.908; 416.9270nce an impairment has been proven to exist, the claim
need not offer further medical evidence to substantiate the alleged severity of |
her symptoms.Bunnell v. Sullivan947 F.2d 341, 345 (9th Cit991) (en banc).
As long as the impairment “could reasonably be expected to produce |

symptoms,” the claimant may offer a subjective evaluation as to thetgefdhe

impairment. Id. This rule recognizes that the severity of airdlants symptoms

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
JUDGMENT ~13

b Of

ant

NS or

the]




10

11

12

13

14

15

16

17

18

18

20

“cannot be objectively verified or measuredld. at 347 (quotation and citation

omitted).

If an ALJ finds the claimafhgé subjective assessment unreliable, “the AL

must make a credibility determination with findings sufficiently specific to pern
[a reviewing] court to conclude that the ALJ did not arbitrarily discrdditmants
testimony.” Thomas v. Barnhar278 F.3d 947, 958 (9th Ci2002). In making
this determination, the ALJ may considiter alia: (1) the claimans reputéon
for truthfulness; (2) inconsistencies in the claimartestimony or between his
testimony and his conduct; (3) the claimiantaily living activities; (4) the
claimants work record; and (5) testimony from physicians or third parti
concerning the ature, severity, and effect of the claimantondition. Id. If there
IS no &idence of malingering, the ALs’reasos for discrediting the claimarst’
testimony must be “specific, clear and convincin@haudhry v. Astrue688 F.3d
661, 672 (9th Cir.2012) (quotation and citation omitted).The ALJ “must
specifically identify the testimony she or he finds not to be credible and m
explain what evidence undermines the testimonibdlohan v. Massanayi246
F.3d 1195, 1208 (9th Ci2001).

Plaintiff amgues thatthe ALJ rejected her credibility because it was n(
consistenwith the objective evideng¢get, she contendt#he objectiveevaluations

of Drs. Rodenberger and Coleman support her subjective complaints. EQE N

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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at 1718. As explained abovahe ALJ discounted Drs. Rodenberger's and

Coleman’s opinions precisely because they “were based upon the claimant

14

subjective reports of symptoms and limitatiarsd are unsupported by objective
findings, and they are inconsistent with Suzanne Rodriguezatment notes,
which show that the claimant was managing her depressive symptonteevihy
and medication.” Tr. 29.

Plaintiff next argues that her activities of daily living do not detract from her
credibility and further argudate ALJis required to make specific findings relating
to the dailyactivities and the transferability of those activities to the woddla
ECF No. 14 atl8-19. Plaintiff conflates the two bases for an adverse credibility

finding concerning daily activities.

Evidence about daily activities is properly considered in making a credibility
determination.Fair v. Bowen 885 F.2d 597, 603 (9th Cil.989). However, a
claimant need not be utterly incapacitated to be eligible for benkfitdMany
activities are not easily transferable to what may be the more grueling envitonme
of the workplace, where it might not be possible to rest or take medichtion
(citation omitted) But, there are two grounds for using daily activities to form th
basis for an adverse credibility determinati®eeOrn v. Astrue 495 F.3d 625,

639 (9th Cir.2007). First, the daily activities mayust contradict claimant’s other

testimony. Id.; Molina v. Astrue674 F.3d 1104, 1113 {t® Cir. 2012) (“whether

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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the daimant engages in daily activities inconsistent with the alleged sympton
(citation omitted) Second,daily activities may be grounds for an advers
credibility finding if a claimant is able to spend a substantial part of his
engaged in pursuits involving the performance of physical functions that
transferable to a work settingOrn, 495 F.3dat 639. Of course,“the ALJ must
make*specific findings relating to [the daily] activitieand their transferability to
conclude that a claimant's daily activities warrant [this type aof] adverse
credibility determinatiori Id.

Here, the ALJ clearly uskthe first bases to discredit Plaintiff's credibility.
The ALJ cited her activities of daily living, among other reasons not h
challenged, for discounting her allegation of total disability. Tr3@9 For
instance,on a typical day she attended Aleetings,cleaned her trailer, and did
paperwork and jauwaling for her chemical dependency treatmdint 22, shehad
no problems with personal camepared her own meals daily, cleaned her hou
twice a week for one hour each tiymkd laundry twice a wnth did dishes after
each mealwas able to drivewent grocery shopping weekly for up to laour and
a half at a timghad no problem managing her finandespt track of her billsn a
notebook and paid them when she got momeychedtelevision andnce a week

took a ride sighteeing.SeeTr. 23.

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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Accordingly, the Court concludes thditetALJ did not err indiscrediting
Plaintiff’'s testimony concerning helaimed totaincapacity
IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment (EQ¥o. 14) is DENIED.

2. Defendant’s Motion for Summary Judgment (ECF Mg).is

GRANTED.

The District Court Executive is hereby directedil® this Order enter
JUDGMENT for DEFENDANT, providecopies to counsel, ar@. OSE the file.

DATED August 7, 2014

il

THOMAS O. RICE
United States District Judge

ORDER GRANTINGDEFENDANTS MOTION FOR SUMMARY
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