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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

WENDY M. ALGUARD,
NO: 13-CV-3083TOR
Plaintiff,
ORDERGRANTING IN PART AND
V. DENYING IN PART DEFENDANT'S
MOTION TO DISMISS

THOMAS VILSACK, SECRETARY
OF THE U.S. DEPARTMENT OF
AGRICULTURE,

Defendant

BEFORE THE COURT is Defendant’s Motion to Dismiss (ECF No. 23).
This matter was submitted for consideration without oral argument. Michael A.
Jacobson represents Plaintiff. Rudolf J. Verschoor represents Defembant.
Court has reviewed the briefing and the record and files herein, and is fully
informed.
I
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BACKGROUND

This isadiscrimination andetaliationcasearising out of Plaintiff's
employment with the U.S. Department of AgricultuRdaintiff seeks redress
under the Rehabilitation Act, 29 U.S&701et seqg.andthe Americans with
Disabilities Act, 42 U.S.C. § 1211 seqg.and review of the Merit System
Protection Board's finadecision In its September 29, 2013 Order, this Court
dismissed Plaintiff's initial Complaint for failure to state a claimdpaintedeave
to amend.ECF No. 7. Plaintiff subsequently filed her First Amended Complaint
on October 25, 2013. ECF N&. In the instant motion, Defendant moues
dismissPlaintiff's First AmendedComplaint ECF No. 23"

FACTS

Beginning in 2001the U.S. Department of Agriculturel/{SDA” or
“Agency”’) employed Plaintiff Wendy Alguardsan Agricultural Commodity
Gradernnspector ECF No.8 atl. The USDA division in which Plaintiff worked
the Agricultural Marketing Serviceperatesan inspection service whereby a food

processor paythe USDA toinspectits products in exchange fgermission to

! This Court strongly advises both parties to review the Local Rulé¢sdddnited
States District Court for the Eastern District of Washington before presenting a
future documents to this Courgpecifically, both parties should reviesR 10.1,
which discusses the propfarmat forfilings.
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marketits products as USDAnspected.ld. at 3 While inspecting onéacility in
the greater Yakima areRBlaintiff learned of a public health issardreported the
Issue tahe Fad and Drug Administratianid. at 4 seeECF No. 81 at 16.As a
result, in June 2011he USDAcancelledts contract with the manufactureECF
No. 8 at 4.

Subsequently, and as a result of other cancelled contracts, USDA'’s Yaki
stationexperienced a decline ork volume. Id.”> The USDA proceeded to
reassigriwo inspectors based on inverse senioritl. By August 18, 2011,
Plaintiff was formally notified that she had been seleasedne of the least senior
employees at the Yakima DuBtation. Id. Plaintiff was initially reassigned to a
plant in Warden, Washington; however, this location was later amended to
Kingsbuig, California. Id. Plaintiff formally refused thiseassignmenrdat the end
of September 2011ld. at 5. Accordinglythe USDA removed Plaintiff from her

position with the agency, effectii@ecember 201 Id.

2 Around thistime, Plaintiff notifiedthe USDA that she suffered from Reynaud’s,
a cold sensitivity, which required her to avoid exposure in cold environments
ECF No. 8 at 4. In responghe USDA offered Plaintiff use of lined gloves in the

event that she needed to work in a cold environmieht.
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Initially following her reassignmerind then removaPlaintiff initiated
seweral administrative proceedings with the U.S. Office of Special Counsel
(“OSC”), theUSDA'’s Equal Employment Opportunity (“EEO”) Counselor and
Office of Adjudication andthe Merit System ProtectioBoard (“MSPB”or
“Board”).

On September 6, 2011, Plaintiff initiated informal proceedings with the
Agency’'seEEOcounselor, alleging disabilitgnd sex discrimination. ECF N29

4. Also onSeptember 6, 2011, Plaintiffitiated proceedings with the OSC

regarding her reassignment, alleging retaliation for whistleblowing. ECF Nos. ¢

2; 302. Shortly thereafter, on September 17, 2011, Plaintiff filed an appeal witl

the MSPB, alleginghatthe USDAimplementedmproper reassignment
procedures. ECF N@8-1. Thus, by mieSeptember 2011, Plaintiff had three

separate and simultaneous administrative proceegarmysing

In October 2011pursuant to USDA'’s notice of proposed removal, ECF Na.

27-4,the Agency’sEEO counselor notified Plaintiff of her right to file a formal
EEO complaintwith theUSDA'’s Office of Adjudication.ECF No. 295.
Subsequentlypn October 28, 201 Blaintiff filed aformal EEO complaint,
allegingclaimsof gender and disability discrimination. ECF Nos. 8 at 2629
Around thistime, Plaintiff's multiple administrativeproceedings started to

collide. On October 25, 2011, the MSPB issued Plaintiforter toshow cause
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ECF No. 282. In this order, the MSPB directed Plaintiff to demonstizdtthe
MSPB had jurisdiction ovdrerreassignment challengéd. at 2. Specifically,
Plaintiff needed to demonstrate tishtexhausted her remedies with the OSC
regarding her retaliation claimd. Plaintiff did not comply with this directive,
presumably because her OSC proceedirgesitill pending. As a resulthe
MSPB issued an initial decisimn November 10, 201#ljsmissing Plaintiff's
appeal. ECF No. 28. At this point, Plaintiff now had actions pending only with
the USDA's Office of Adjudicatiorand the OSC.

Effective De&ember 14, 201, Plaintiff was formally removed from federal
service. ECF N0.32-2 at 37. In its removal lettethe USDA advised Plaintiff of
her right topursueMSPB or EECproceduresbut not both.Id. at 67.

On January 13, 2012, after her remowvaht into effectPlaintiff filed a
second appeal with tidSPB. ECFNos. 8 at 3; 2&. In this appeal, Plaintiff
challenged the validity of heeassignment an@moval on the grounds of
retaliationand discriminationas well ashe Agency’s implementi@on of its
reassignment procedweECF No. 2& at 5. Once again, Plaintiff had
simultaneouglaims pending in front of the SDA’s Office of Adjudicationthe
MSPB, andhe OSC.

On May 3, 2012, the MSPB issued an initial decision, finding in favdreof t

Agency. ECF No29. Also, on May 3, 2012, the OSC closed Plaintiff'sifile

ORDER GRANTING IN PART AND DENYING IN PARTDEFENDANT’S
MOTION TO DISMISS~5




10

11

12

13

14

15

16

17

18

18

20

light of Plaintiff's mixedcaseappeal tahe MSPB. ECF Na. 8 at 2 30-4. Shortly
thereafter, on June 4, 2012, USDA'’s Office of Adjudicatgsueda final agency
decision finding no discrimination. ECF No. 30. Accordingly, by early June
2012, Plaintiff's three proceedings haanporarilycome to halt.

Plaintiff chose only to petition for review of MSPB’s initial decision, which
she did on June 7, 2012. ECF No. 28 aP&intiff appealed neither OSC’s
dismissal of bBr whistleblower claim, nor the Office of Adjudication’s dismissal
her discrimination claini. Uponreviewof her MSPB claimtheBoardremanded
thecase back to the Al Jinding that the ALJ did not fulldevelop the record
ECF Nos. 8 at 3;-8 at 27. Upon remand,ile MSPBagain ruled in favor the
Agency, ECF No. 81 at 1531, issuing dinal decisionon July 18, 2013gffective
August 22, 203. ECF Nos. 8 at;329-2.

On Augustl5, 2013 Plaintiff appealed the MSPB's final decision, albeit
prematurelyto this Court ECF Na 1.

I

* The Office of Adjudicatioris final agency decision provided notice to Plaintiff
that she could appeal the decision with the U.S. Equal Employment Opportunit
Commission (“EEOC”) within 30 days; file a civil action with the United States
District Court in 90 days; or file a civil action if, after 180 days of filing an apped
to theEEOQ a decision had not been issued. ECF3@oat 1113.
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DISCUSSION

A. Legal Standard

A motion to dismisdgor failure to state a claim tests the legal sufficiency of
the plaintiff's claims.Navarro v. Block250 F.3d 729, 73@th Cir. 2001). To
withstand dismissal, a complaint must contain “enough facts to state a claim to
relief that is plausible on its faceBell Atl. Corp. v. Twombly550 U.S. 544, 570
(2007). “Naked assertion[s],” “labels and conclusions,” or “formulaic recitation]|
of the elements of a cause of action will not dl” at 555, 557. “A claim has
facial plausibility when the plaintiff pleads factual content that allows the court
draw the reasonable inference that the defendant is liable for tbenahst
alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009). While a plaintifed not
establish a probability of success on the merits, he or she must demonstrate “n
than a sheer possibility that a defendant has acted unlawfidly.”

A complaintmust also contain a “short and plain statement of the claim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). This
standard “does not require detailed factual allegations, but it demands more th
unadorned, the defendamtlanfully-harmedme accusation.lgbal, 556 U.S. at
678 (quotingTwombly 550 U.S. at 555). In assessing whether Rule 8(a)(2) has
been satisfied, a court must first identify the elements of the plaintiff's claim(s)

then determine whether those elements could be proven on the factSedeid.

ORDER GRANTING IN PART AND DENYING IN PARTDEFENDANT’S
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at 675 The court should generally draw all reasonable inferences in the plaintif
favor,see Sheppard v. David EvafsAssocs.694 F.3d 1045, 1051 (9th Cir.
2012), but it need not accept “naked assertionsideof further factual
enhancement.’Igbal, 556 U.S. at 678 (internal quotations and citation omitted).
Generally, in ruling upon a motion to dismiss, a court must accept all factual
allegations in the complaint as true and construe the pleadingslighth@ost
favorable to the party opposing the moti@@prewell v. Golden State Warrigrs
266 F.3d 979, 988 (9th Cir. 2001).

In contrast, when addressing a motion to dismiss for lack of subject mattg
jurisdiction, the court is nbbound by the plaintiff's factual allegationBursuant
to Rule12(b)(1), the Court “may ‘hear evidence regarding jurisdiction’ and
‘resolv[e] factual disputes where necessariR@binson v. United States86 F.3d
683, 685 (9th Cir. 2009) (quotirdugustine v. United Stated04 F.2d 1074, 1077
(9th Cir. 1983)). A Rule 12(b)(1) motion may be either facial, where the court’s
inquiry is limited to the allegations in the complaint; or factual, where the court
may look beyond the complaint to consider extrinsic evideBedeAir for
Everyone v. MeyeB73 F.3d 1035, 1039 (9th Cir. 2004). “If the moving party
converts the motion to dismiss into a factual motion by presenting affidavits or
other evidence properly brought before the court, the party opposing the motio

must furnish affidavits or other evidence necessary to satisfy its burden of
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establishing subject matter jurisdictiomolfev. Strankman392 F.3d 358, 362
(9th Cir. 2004)quotingSafe Air for Everyone373 F.3d at 1039)Accordingly, in
deciding jurisdictionaissues, the court is not bound by the factual allegations
within the complaint.Augusting 704 F.2d at 1077.

B. Discrimination Claim

Defendant seeks dismissdlPlaintiff's disability discriminatiorclaim,
Count 1 of her First Amended ComplairECF No.23 at 7 Title VIl “provides
the exclusive judicial remedy for claims of discrimination in federal employmen
Brown v. Gen. Servs. Admid25 U.S. 820, 835 (1975). The Ninth Circuit has
held that Title VIl remedies extend to claims under the RehabilitationBayd v.
U.S. Postal Sery752 F.2d 410, 4134 (9th Cir. 1985). As such, a plaintiff
alleging employment discrimination in violation of the Rehabilitation Act must
satisfy Title VII's exhaustion requirements under 42 U.S.C. § 2060€) inorder
to preserve her right to file suiBullock v. Berrien688 F.3d 613, 615 (9th Cir.
2012);Leorna v. U.S. Dep't of Staté05 F.3d 548, 550 (9th Cir. 199¥)inieratos
v. U.S. Dep't of Air Force939 F.2d 762773 (9th Cir. 1991) (citin@oyd 752
F.2d at 41314).

Under Title VII, “a federal employee who alleges employment
discrimination must elect to pursue his claim under either a statutory procedure

a unionassisted negotiated grievance procedure; he cannot pursue both avenu
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and his election is irrevocableVinieratos 939 F.2d at 768 (citing 5 U.S.C. §
7121(d)). In order to then litigate her discrimination claim in federal court, a
plaintiff “must have pursued her administrative claim with diligence and in good
faith.” Greenlaw v. Garett, 59 F.3d 994, 997 (9th Cir. 1995). “[A]n
administrative exhaustion rule is meaningless if claimants may impede and
abandon the administrative process and yet still be heard in the federal courts
The law requires an aggrieved federal employestdct one exclusive
administrative remedy and to exish whatever remedy he choose¥ihieratos

939 F.2d at 772.

Under Title VII, a plaintiff electing topursue her claim under a statutory
proceduramust timely file a discrimination charge with the agen&EO
counselobefore filing suit Boyd 752 F.2d at 414 (citing 29 C.F.R. §
1613.214(a)(i)). “If an informal resolution is not achieved, the employee must t
file a formal complaint for decision by an ALJBullock 688 F.3d at 616 (citgq
29 C.F.R. 8§ 1614.105(d), 1614.10&fter receiving notice of the final agency
decision? the employee may file a civil action in federal district court within

ninety days. 42 U.S.C. § 20006(c); 29 C.F.R. § 1614.407¢f)). This filing

* An employee may file an administratiappeato the EEOCbut such appeal is

not required to satisfy the exhaustion requiremé&utllock 688 F.3d at 616.

ORDER GRANTING IN PART AND DENYING IN PARTDEFENDANT’S
MOTION TO DISMISS~ 10

hen




10

11

12

13

14

15

16

17

18

18

20

perod is astatute of limitations and is thus subject to waiver, estoppel, and
equitable tolling.Boyd 752 F.2d at 414.

Defendant challenges Plaintiffthscrimination clainon the following
groundsPlaintiff (1) failed to timely appeal th@ffice of Adjudicaton’s dismissal
of her disability discrimination claim and thus the claim is timaered; (2)
impermissibly proceeded in more than one forum despite her binding election t
pursue the EEO procedure; (3) failed to raise her discrimination claim in her firs
MSPB and OSC petitionaind (4) failed to meet Rule 8(a)’s pleading standards
ECF No. 23 at 14.

Here, Plaintiff'sdiscriminationclaimis time-barred. Plaintiff first
complained about discrimination to the Agency’s EEO counselor on Septembe
2011. ECF No. 24. On October 28, 2011, Plaintiilegeddisability
discriminationin herformal complaint to the Agency’'®ffice of Adjudication
challengingthe basis for her reassignmefCF N0.29-6. TheALJ issuedafinal
agency decision on June 4, 2012, finding no discriminatit®E No. 30.
Subsequent to this final agency decision, Plaintiff éigtwerthirty daysto file an
appeal with the EEOC, 20.F.R. 8§ 1614.409r ninety days tdile suitin an
appropriatéJnited State®istrict Court. 29 C.F.R. § 1614.407(aHowever,

Plaintiff did not seek redre$som eitherforumwithin therequisitetime frames.
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Rather, over one year passdterthe ALJ'sfinal agency decision artuefore
Plantiff filed her original complainwith this Court® ECF Nes. 1, 30

Further, thisCourtfinds that Plaintiff made a binding electionparsue
EEO procedureszgardingherdiscriminationclaims and subsequently could not
bring thresesame clairmbefore the MSPBSee5 U.S.C. § 712H); 29 C.F.R. §
1614.302(b)see alsd/inieratos 939 F.2d at 7689. In Vinieratos the Ninth
Circuit held that the plaintiff had “irrevocably elected to adjudicate his claims
through the statutory EEO procedure” when he initially fdedhformal
discrimination complaintvith the Agency’seEO Counselor Vinieratos 939 F.2d
at 769. Even though the Plaintiff subsequently filed an MSPB appeallafter

removal from service became effectitiee Ninth Circuit found that by initially

> Plaintiff cites to a final agency decision issue®eptember 2013. ECF N@ at
2; 322 at 35. In this decision, the Alagiain dsmissed Plaintiff's complairtthe
same complaint which the agency had dismissdigeprevious yearbecause of
Plaintiffs MSPB appeal and pending action with this Court, both regarding the
same issue of disability discriminatioBCF No. 323 at 35. Although it is not
entirely clear why the Agency issued two final agency decisions, the second
decision did not excuse Plaintiff’'s obligation, which arose over one year earlier
seek redress in the U.S. District Court within ninety days.

ORDER GRANTING IN PART AND DENYING IN PARTDEFENDANT’S
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pursuing reliethrough the EEO procegslaintiff had committed to pursuing his
discriminationclaim inthat administrative foruralone Id. at 76970.

Here,by filing her informal complaint on September 6, 2011, and formal
complaint on October 28, 201Rlaintiff made a binding election pursue EEO
procedures Like the plaintiff inVinieratos Plaintiff initially pursued her
discrimination claim with the Agency’s EEO counsealegarding her
reassignmentECF N@. 29-4; 296. Although she subsequently filadecond
appeal with the MSPB on January 13, 2Cdf®er her removal beme effective,
sheis deemed to have “irrevocably elected” to pulS&® procedureand could
not subsequently abandon that process in pursuit of a possibly more favorable
forum. In response, Plaintiff contends that the MSPB had jurisdiction over
Plaintiff’'s claim “notwithstanding” Plaintiff’s failure to exhaustioitial election
to pursue EEO procedures. ECF No. 32-& However, as Defendant aptly
notes, interpreting the language in 5 U.S.C. § 7702(a) to meam ¢lmamanican
file a mixedcaseappeal with théVISPB “notwithstanding any other provision of
law,” including the law surrounding exhaustion and binding elecisooverly
broad ECF No. 37 at-Z. Indeed this interpretatiomakes little sense in liglaif
the case law surrounding employment disaneion, the role of the MSPB atite
EEOC, and the exhaustion and binding election doctriSeg e.gVinieratos

939 F.2d at 7690 (finding that despite the plaintiff's subsequent appeal to the

ORDER GRANTING IN PART AND DENYING IN PARTDEFENDANT’S
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MSPB, plaintiff made a binding election to adjudicatedfésms through the
statutory EEO procedure).

Accordingly, Defendant’s Motion (ECF No. 23) to dismiss Count 1 of
Plaintiff's First Amended Complain$ GRANTED.

C. Review of MSPB'’s Decision

Defendant moves to dismiss Count 2 of Plaintiff's First Amended
Complaint, which seeks review thfe MSPB’s final decision. ECF No. 23 at 14.
Specifically, Defendant addresges discrete issuaa Count 2 of Plaintiff'sFirst
Amended Complaintwhetherthe MSPB erred (1) when considerwwgether the
Agencyproperly implemented itseassignment procedures; and (2) when
evaluating Plaintiff's claim regarding retaliation deenhistleblowing® 1d. at 14
15. According to Defendant, Plaintdbandonedount 2 as it relates to the
USDA's reassignment proceduraghen she failed to seek review of MSPB'’s
dismissal for lack of jurisdictigrand Plaintiffabandoned Count 2, as it relates
retaliation for whistleblowingwhen she failed to exhaust her remedies thi¢h

OSC Id. at 14109.

® Count 2 also seems to challenge whether the MSPB erred in confining Plainti
proceedings to the MSPB, as opposed to allowing Plaintiff to also seek redress
from the OSC. ECF No. 8 at 14. Defendant does not address this challenge
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Although addresseskparatelyn Defendant’s brief, this Court construes
these issues as ogeneral challengavhether or not Plaintiff's reassignmemas
ordered in retaliation for havhistleblowing activities.After all, if the USDA did
not reassign Plaintiff due to her whistleblowing activities, then her reassignmen
wasnot unlawfuland the question then turns to whether the Ageoncyectly
iImplemented its reassignment proceduhhetherthis Court has jurisdiadin over
Count 2, then, depends on whether Plaintiff properly exhausted administrative
remedies regarding hesgtaliationclaim.

A federal employe#ho believes she has been a victim of retaliation for
whistleblowing, a prohibited personnel practice, must first seek redress from th
OSC. 5U.S.C. § 1214(a)yeber v. United State209 F.3d 756, 7538 (D.C. Cir.
2000). TheOSC then “shall investigate the allegation to the extent necessary tq
determine whether there are reasonable grounds to belieaptiahibited
personnel practice has occurred, exists, or is to be taken.” 5 U.S.C. § 1214(a);
Weber 209 F.3d at 758Although the employee first proceeds with the OSC and
would otherwise seem to have made a binding election to proceed exclusively
this forum,seeid. § 7121(g)(4)(C), the employee may subsequently seek
corrective action from the MSPRI. 8 1214 (a)(3).Under section 1214(a)(3), an
employee may appeal her retaliation claim to the MSPB if ohem§cenarios

occurs (1) either the OSC has notified the employee her claim has been termin

ORDER GRANTING IN PART AND DENYING IN PARTDEFENDANT’S
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and no more than 60 days have passed, or (2) 120 days have passed and the
hasnot notified the employee that it will seek corrective action on her belhglf.
81214(a)(3)(A)(B). In either casethe employee may then obtain judicial review
of MSPB'’s final order or decisionwithin sixty days Id. 8§1221(h) 7703(aj(b);
Weber 209 F.3d av58.

Here, Plaintiff did not abandon her retaliation claim but rather properly
exhausted her administrative remedies before commencing this action. Plainti
first attempt to challenge her reassignment was before the OSC when she fileg
complaint for retaliation on September 6, 2011. ECF Ne&.38hortly thereatfter,
on September 17, 2011, Plaintiff also challenged her reassigbefens the
MSPB: however, at that timéhe MSPB lacked jurisdiction over her claimECF
No. 282. Specifically, in oder to have jurisdiction over Plaintiff's appeal of
reassignment, the MSPB needed proof that Plaintiff had exhaustezhtezties

before the OSCId. at 2. When the MSPB issued this order, PlaintdBsnplaint

" TheMSPBs jurisdiction is limited to matters listed in the relevant statutes and
regulations. 5 U.S.C. § 7512{(§); 5 C.F.R88 1201.2, 1201.3Generally the
MSPBdoes not have jurisdiction over an appeal of a reassignment urdé&ss i
involves a reduction in grade or pay. Howethe MSPB does have jurisdiction
over claimsalleging retaliation for whistleblowinigrought pursuantto 5 U.S.C. §
1221.
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with theOSC was still pending; therefoishe was unable to present proofhod
MSPB’s jurisdiction over her claim. Subsequenihe MSPB correctlydismissed
Plaintiff's appeal for lack of jurisdiction. ECF No.-28

By January 4, 2012, 120 days had passed since Plaintiff initiated her clai
with the OSC. As of this dathe OSC had neither terminated Plaintiff's claim
nor announced that it would seek corrective action on her beBalit fortuitous
or intentional, Plaintiff subsequently filed her second appeal with the M&PB
January 13, 2012129 days after first seeking corrective action with the ©SC
challengingjnter alia, the correctness of her reassignnfeifherefore, because
over 120 days had passed and the OSC had neither terminated Plaintiff's comj
nor taken correction actiorsee5 U.S.C. § 1214(a)(3)(B), Plaintiff’s retaliation
claim wasthenproperly before the MSPB.

Plaintiff then properly fully exhausted her remedies before the MIPB.

MSPBfully adjudicated Plaintiff’'s claims and issuedfitgl decision, findingin

® Although the MSPB characterized this appeal as a mixed case appeal, also k
as a Chapter 75 removal appeal, this Court coasPlaintiff's appeal as an
Individual Right of Action, or IRAappeal. Because the discrimination claims
were not properly before the MSRBPIlaintiff's January2012 appeakeeabove
analysis regarding Plaintiff's binding election to proceed in front oEEB@C the
MSPB onlyhad jurisdiction over Plaintiff's retaliatiotlaim.
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favor of the agengyn July 18, 2013. ECF No. 3at 16. By the tim&SPB’s
decision went into effect, Plaintiff had already appealed to this Geaking
review of the MSPB'’s decisionECF No. 1.

Accordingly, because Plaintiff has exhausted all administrative remedies
with respect to Count 2 of her First Amendment Compl&afendant’sViotion
(ECF No. 23}o dismissCount 2is DENIED.

ACCORDINGLY, IT IS HEREBY ORDERED:

Defendant’s Motion to Dismiss (ECF No0.)48 GRANTED in part and
DENIED in part. Defendant’s Motion iSRANTED as to Count 1 dPlaintiff's
First Amended ComplaintAs indicated herein, Defendant4otion as to Count 2
is DENIED.

The District Court Executive is hereby directed to enter this Order and
providecopies to counsel

DATED October 312014.

2
“1\_7//&% 0 /@

THOMAS O. RICE
United States District Judge

ORDER GRANTING IN PART AND DENYING IN PARTDEFENDANT’S
MOTION TO DISMISS~ 18




