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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHIGTON

BELINDA K. SWEETIN,
No. 2:13CV-0309:WFN

Plaintiff,
ORDER GRANTING
VS PLAINTIFF'SMOTION FOR

SUMMARY JUDGMENT
CAROLYN W. COLVIN, Commissioner
of Social Securit

Defendant.

Before the Court are croddotions for Summary Judgment (ECF Nd§.and21).
Attorney D. James Treeepresents Plaintiff. Special Assistant United States Attg
Diana Andsagerepresents Defendant. The Court has reviewed the administrative
and briefs filed by the parties and is fully informed.

JURISDICTION

Plaintiff protectively applied for disability insurancédenefits [DIB] and
supplemental security income beneffSS] on August 15, 2006 alleging disability]
beginning onApril 20, 2006 due to physical and mental impairments. The applic:
was denied inially and on reconsideration.

A hearing was held before Administrative Law Judéé&J] Donna Montanoon
May 7, 2009. The ALJ concluded that Plaintiff was not disabled. Plaintiff appeale

'Carolyn W. Colvin became the Acting Commissioner of Social Securit]
Februaryl4, 2013. Pursuant to Rule 25(d) of the Federal Rules of Civil Procg
Carolyn W. Colvin is substituted for Michael J. Astrue as the defendahis suit. No
further action need be taken to continue this suit by reason of the last sentenc
U.S.C. § 405(0g).
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ALJ's decision and the Appeals Council remanded the casenawaALJ to resolve

guestions about Plaintiff's mental Residual Functional CapdBfC], among othe
Issues.A secondhearing(via video) was held November 29, 2011 before ALJ St
Lynch. At the hearing, Plaintiff, represented by counsel, testified idsCtementing
Palmer, Plaintiff's case manager at Central Washington Comprehensive Mentah

[CWCMH], and Nancy Blooma vocational expeftVE]. The ALJagainconcluded that

Plaintiff was not disabled. The Appeals Council denied Plaintiff's redoeseview
making the ALJ's decision the final decision of the Commissioner. Pursuant to.g&2
8 405(g), this final decision is appealable to the district court. Plaintiff sought ju
review onAugust 30, 2013
FACTS

The facts of the case are set forth in detail in the transcript of the proceedin
arebriefly summarized here.

Plaintiff was48 years old at the time of the second hearigjaintiff graduated
from high school and attended college for one year. (T26&t) Prior to the onset g
herimpairments, Plaintiff workedas a convenience store clerk, a caregiver, and
cook,server, and managéor a variety of restaurants(Tr. at 6162, 286) Currently,
Plaintiff's only source of income is state welfare. (Tr. at 7Blaintiff reported being
homeless for over two years prior 2006 (Tr. at 492) butshe lived inan apartmenby
2009 (Tr. at 57)

Plaintiff asserts a myriad of mental and physical impairments. Plaintiff claim
"everything fell apart,” physically and mentally, in 2006en she had a heart attack 4

heart surgery. (Tr. &8, 81.) Plaintiff claims tosuffer from lepatitis C, égenerative

joint disease, diabetes, and obesity. (Tr. at 393intiff experiences pain in héands,
legs, chest, lower back, and tailbandgTr. at 58, 81) Plaintiff states that she has "
control overfher] bladder.” (Tr. at 84.Plaintiff claims to see "little green aliens" (Tr.
80), peoplewho are not living(Tr. at 8283), and flesheatinggermscrawling on people’
skin (Tr. at 86). Plaintiff states that sheas voices "all the timé (Tr. at 82) Plaintiff
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uses a variety gbrescriptionmedication. (Tr. at 82.Plaintiff has a history of substan
abuse, including alcohol and prescription drugs. (Tr. &%
On a typical day, Plaintiff spends most of her time nappifig. at 84.) Plaintiff

has afriend who visits ona regular basis thelp with household chores andnake sure

Plaintiff is taking her medication. (Tr. at 84.) Plaintiff can wash herbelf it is very
painful. (Tr. at 84.) Plaintiff claims that it is difficult for her to stand, walk, and mo
(Tr. at 58.) Plaintiff is able to drive to her medical appointments (Tr. at $1aintiff has
difficulty interacting with other people, especially children. (Tr. at 95.)
SEQUENTIAL PROCESS

The Commissioner has established a -Btep sequential evaluation proce
for determining whether a person is disabled. 20 C.F.R. 88 404.1520(a), 416.
seeBowen v. Yuckert482 U.S. 137, 14@2 (1987). In steps one through four,
burdenof proof rests upon the claimant to establisprema facie case of entitleme
to disability benefits. Tackett v. Apfel 180 F.3d 1094, 10989 (9th Cir. 1999)
Thisburden is met once a claimant establishes that a physical or mental imp4
prevents him from engaging in his previous occupati@d. C.F.R. 88104.1520(a)(4)
416.920(a)(4). If a claimant cannot do his past relevant work, thepwicgéeds tq
stepfive, and the burden shifts to the Commissioner to show that (1) thmacl
canmake an adjustment to other work; and (2) specifics jelxist in the nationg
economywhich claimant can perform.Batson v. Comm'r, Soc. Sec. AdmB889 F.3d
1190, 119394 (9th 2004). If a claimant cannot make an adjustment to other w
thenational economy, a finding of "disabled" is made. 20 C.g8R404.1520(a)(4i{v),
416.920(a)(4)¢v).

ADMINISTRATIVE DECISION

Preliminarily, for purposes of DIB, the ALJ found that Plaintiff met the ins
status requirements of the Social Security Act through September 30, 2009.

At step one, the ALJ determined that Plaintiff did not engage is substantial ¢
activity since April 20, 2006, the alleged onset date.
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At step two, the ALJ found that Plaintiff had the following severe impairments
major depressive disorder, alcohdependence, nicotine dependence, a personalit
disorder, posttraumatic stress disorder, obesity, diabetes, obstructive sleap amhe
degenerative disc diseasélhe ALJ concluded that Plaintifflsepatitis C and cardidc
condition were not severe impaiemts.

At step three, the ALJ found that Plaintiff did not have an impairment o
combination of impairments that met or medically equaled any of the listed impaifmet
described at 20 C.F.R. Part 404, Subpart P, Append® G.F.R.88 404.1520(d),
404.125, 404.1526416.920(d), 416.925, and 416.926

At step four, the ALJ found that Plaintiff had the residual functionalagp@RFC)
to perform light work subject to certain exertionphstural,environmental, and social
limitations. The ALJ also corladed that Plaintifivas unable to perform any past relevant
work.

At step five, the ALJ concluded that, given Plaintiff's age, education, wor
experience, and RFC, there were jobs that existed in significant ranmbte nationall
economy that Plaintiftould perform, includingvork as a motel cleaner, price marker, and
bakery line worker.

STANDARD OF REVIEW

In Edlund v. Massanari53 F.3d 1152, 1156 (9th Cir. 2001), the court set ouf the
standard of review:

A district court’s order upholding the Conmssioner’s denial of benefits is
reviewedde novo Harman v. Apfel211 F.3d 1172, 1174 (9th Cir. 2000).
Thedecision of the Commissioner may be reversed only if it is not supported
by substantial evidence or if it is based on legal eriicackett 180 F.3d at
1097]. Substantial evidence is defined as being moregatihagre scintilla, but
less than a preponderandég. at 1098. Put another way, substantial evidence
IS such relevant evidence as a reasonable mind rgkpt as adequate to
supporta conclusionRichardson v. Peraleg02 U.S. 389, 401 (1971). If the
evidence is susceptible to more than one rational interpretation, the court may
not substitute its judgment for that of the Commissiohackett 180 F.3d at
1097;Morgan v. Commissioner of Social Sec. AdB0 F.3d 595, 599 (9th
Cir. 1999).

ORDER GRANTING PLAINTIFF'S MOTION
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The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésdrews v. Shalala53 F.3d
1035, 1039 (9th Cir. 1995). The ALJ’s deterations of law are reviewede

novqg although deference is owed to a reasonable construction of the

applicable statute$AcNatt v. Apfel201 F.3d 1084, 1087 (9th Cir. 2000).

It is the role of the trier of fact, not thSourt, to resolve conflicts in evideng
Richardson402 U.S. at 400But a decision supported by substantial evidence will sti
set aside if the ALJ did not apply the proper legal standards in weighimyithtence ant
making the decision.Brawner v Secretary of Health and Human Sen&39 F.2d 432
433 (9th Cir. 1988). If substantial evidence exists to support the administrative fir
or if conflicting evidence exists that will support a finding of either disability or-
disability, the Commissioner's determination is conclusivEprague v. Bower812 F.2d
1226, 12291230 (9th Cir. 1987).

ISSUES

1. Did the ALJ err in discounting Plaintiff's subjective complaints and fin
Plaintiff not credible?

2. Did the ALJ prperly evaluate the medical evidence regarding Plaintiff's m

impairments, including the opinions of acceptable medical sources and other source

3. Did the ALJ err at step two by not finding bipolar disorder to be a s¢
impairment?

4. Did theALJ err in posing a hypothetical to the VE that did not take into acg

all of Plaintiff's limitations?
DISCUSSION
1. Did the ALJ err in discounting Plaintiff's subjective complaintsand finding
Plaintiff not credible ?

Plaintiff argues that the ALJ erred by finding Plaintiff not credible and

discounting her subjective complaint¥he Courtagrees and finds that the ALJ failed

give specific, clear, and convincing reasons for finding Plaimiiff credible and for

rejecting Plaintiff'ssubjectivecomplaints

ORDER GRANTING PLAINTIFF'S MOTION
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Generally, it is the province of the ALJ to make credibility determinations

Andrews 53 F.3d at 1039. "To determine whether the claimant's testimony regard
severity of her symptoms is credible, the ALJ may consider, for example: (1) or
techniques of credibility evaluation, such as the claimant's reputation for lying,
inconsistent statements concerning the symptoms, and other testimony by the clain
appears less than candid; (2) unexplained or inadequately explained failure 1
treatment or to follova prescribed course of treatment; a(@) the claimant's dail
activities." Smolen v. Chater80 F.3d 1273, 1284 (9th Cir. 1996Absent affirmative
evidence showinghat the claimant is malingering, the ALJ must provide "specific,
and convincing" reasons for rejecting the claimant's testimony about the severity
symptoms. Molina v. Astrue674 F.3d 1104, 1122 (9th Cir. 2012).

In this case, the ALJ concluded that Plaintiff was not entirely credilfle. at
23-24.) In sofinding, the ALJ reasoned (1) Plaintiff's complaints of complications aris
from her heart attack are contradicted by treatment records reflecting "no ongoiag
symptoms”; (2) Riintiff's ability to exercise, walk, and do yoga contradict her dliega
of debilitating symptoms; (3) some of Plaintiff's impairments, such as sleep apn
diabetes, are well controlled with medication; and, (4) minimal treatment, incl
Plaintiff's failure to take prescribed pain medications, is not consistent with allegafi
debilitating symptoms. (Tr. at Z84.) The ALJ pointed to nevidencein the recorg
suggestindhat Plaintiff was malingering.

Neither the first nor third reasongyiven by the ALJ are grounds for discounti
Plaintiff's credibility because they are not probatag towhether Plaintiff is telling thg
truth about her medical problem&eeOrn v. Astrue495 F.3d 625, 68(9th Cir. 2007)
The fact that Plaintiff believes her health problems stem from her heart attack in 20
the fact that this belief is unsupported by medical evidence, doespimata the questio
of whether Plaintiff is truthful in the reporting of her sympton$eel ester v. Chater81
F.3d 821, 834 (9th Cir. 1995) (ALJ may not discredit the claimant's testimony
subjective symptoms merely because they are unsupported by objective €vi
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Plaintiff does not argue that she has ongoing cardiac problems or attempt tsle
impairments arising from her heart attack. Itisgly her own explanation dfer current
condition. Regarding the third reason given by the ALJ, the fact that Plaintiff can c
certain impairments with medication does not mean dhliaher impairments carbe so
controlled. These two reasons given by the ALJ are not probative to whether R
truthfully reported her symptoms.

Regarding the ALJ's second reason, the Court findsthe ALJ'sconclusionthat
Plaintiff is able to "lead an active lifestyl is not supported by substantial evider
"[D]aily activities may be grounds for an adverse credibility finding if a claimaaiblis to
spend a substantial part of his day engaged in pursuits involving performance of [
functions that are traferable to a work settingOrn, 495 F.3d at 639 (internal quotati
marks omitted).A claimant need not be "utterly incapacitated” to be eligible for ben
Fair v. Bowen885 F.2d 597, 603 (9th Cir. 1988ge also Thompson v. Sulliv&87 F.2d
1482, 1490 (10th Cir. 1993) ("The sporadic performance of household tasks or we

not establish that a person is capable of engaging in substantial gainful activity|'

thiscase, he ALJ's characterization of Plaintiff's ability to "lead an a&ctlifestyle”
seemdo be based on two reports made March 2008 in which Plaintiff reporte
exercisingat the gym walking three miles a dayand doing yoga (Tr. at 23 (citing [Tr.
at71921]); see alsolr. at 758 (In a May 2008 report, Plaintiff repetexercising at 4
gym)) Except for tlese isolatedrepors, however,the record overwhelmingvidences
that Plaintiff hasgreatdifficulty performing activities of daily living. See infra. The
ALJ's conclusion that Plaintiff is able to exercise, walk geveral miles, and do yoga
adaily basis isnot supported by substantial evidence, i.e., "such relevant evi
asareasonable mind miglaiccept as adequate to support a conclusiBchardson
402U.S. at 401 As such the Court finds that itsinota clear and convincing reasdén
discount Plaintiff's credibility

Regarding the ALJ's toth reason for discounting Plaintiff's credibility, the Cqg
finds that Plaintiff's failure to take pain medicatismot a clear and convincing reason
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discounting Plaintiff's credibility.An unexplained failure to follow a course of treatm
mayindicate that a claimant's impairments are not as bad as the claimant aege$95
F.3d at 638 Failure to follow a course of treatment may be excusedvever,if the

claimants noncompliance is attributable to his or her mental ilindsdina, 674 F.3d at

1114, orif the claimant cannot afford the treatme@®amble v. Chater68 F.3d 319, 32
(9th Cir. 1995) In this caseit appears thaPlaintiff has overwhelminglycomplied with

thetreatment prescribed by her doctofShe hasindergonea number osurgeriesseen a

counselor for several years, atatena myriad ofdifferentprescription medicationsThe
fact that, on one occasion, Plaintiff didtrfinish her pain medication is not substan

evidence to find that Plaintifailed to follow her course of treatment. The ALJ also fa‘iled

to consider other reasons that might explain Wgintiff failed to take all of her pai
medication, including her mentahpairmentsor the fact thaisshe used to be addicted
prescription pills.

In conclusion, the Court finds that the ALJ erred in finding Plaintiff cretible.
The ALJ failed togive clear and convincing reasons for discountifigintiff's subjective
complaints. The ALJ's first and third reasons were deficient because they wel
probative of Plaintiff's credibility. The ALJ's second and fourdtasons were n(
supported by wbstantial evidence. Because the ALJ erred in discounting Plai
credibility, the Court will credit as true her reportingliofitations Seegenerally Garrison
v. Colvin No. 1215103, at 461 (9th Cir. July 14, 2014) (discussing creahttrue ruk).

2. Did the ALJ properly evaluate the medical evidence, including the opinion

of acceptablemedical sourcesand other source®

Plaintiff argues that the ALJ erred by discounting the opinions of medical sp
including her treating physiciansywho identified "very significant mental heal
limitations." (ECF No. 16 at 13.) Plaintiff also argues that the ALJ erred in discol
the opinions of "other" sources, including Plaintiff's theraptstse manager, and sistef
law regarding Plaintiff's ability to workThe Court agreethat the ALJ erreth evaluating
most of the opinions of certain medical and "other" sources.

ORDER GRANTING PLAINTIFF'S MOTION
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a. Acceptable medical sources

Only acceptable medical sources, includitgnsedphysicians and psfologiss,
canprovide evidenceto establish ammpairment. 20 C.F.R. 88 404.1513(a), 416.913(
In weighing medical source opinions, the ALJ should distinguish between three di
types ofdoctors (1) treatingdoctors who actually treat the claimant; (2) examin
doctors who examine but do not treat the claimant; anch@examiningdoctorswho
neither treat nor examine the claimahester 81 F.3d at 830The ALJ should give mor
weight to the opinion of a treatirpctorthan to the opinion of an examinidgctor. Orn,
495 F.3dat 631 (citing20 C.F.R. 8 404.1527(d)2)). The ALJ should give mor
weight to the opinion of an examinirdpctor than to the opinion of a nonexamini
doctor Id.

When adoctor'sopinion is not contradicted by anothdwctor, the ALJ may rejeg
the opinion only for "clear and convincing" reasoBaxter v. Sullivan923 F.2d 1391
1396 (9th Cir. 1991) (quotinBavis v. Heckler868 F.2d 323, 326 (9th Cir. 1989)). Wh
a doctor'sopinion is contradicted by anothdoctor, the ALJ is only required to provig
"specific and legitimate reasons" for rejecting the opinion of thedwstor Murray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)

In this case, e ALJ ultimately concluded that Ri&aff was not disabled. i
reaching this conclusion, the ALJ gave "significant weight" to the opiniotiseofState
agency consultants," i.e., Norman Staley, MaBdEdward Beaty, Ph.XTr. at 28.)

Dr. Staleycompleteda psychicalRFC assessment ®laintiff in September 2004
(Tr. at 41926.) Dr. Staley found that Plaintiff suffered very few limitations and op
that Plaintiff "would be capable of light work." (Tr. at 426.)

Dr. Beaty completed a "Psychiatric Review Technique" and a mental
assessmenf Plaintiff in November 2006. In the Psychiatric Review Technique,
Beaty summarized Plaintiff's medical records and diagnosed Plaintiff with a borg
personality disorder and a "single episode" of "MDD," an affective disorder. t(%0.1a
505.) Dr. Beaty assessed only mild and moderate functional limitations and con
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that Plaintiff "would be capable of simple work [with] superficial contadththe public
[and] no contact [with] children.” (Tr. at 510.) In the mental RFC assessment, Dr.
found Plaintiff "not significantly limited or only "moderately limited regarding
Plaintiff's memory and ability to understand, ability to sustain concentration
persistence, capacity for social interaction, and capacity for adajfionat 51213.) Dr.
Beaty concluded that Plaintiff "is able to understand and catrgarrcomplex, multistep
tasks. Sustained concentration and pace will be episodically disrupted by heside
symptoms and alleged chronic pain." (Tr. at 514.) Dr. Beaty also described Plai
"short tempered and irritable” but that she was "able to tolerate superficial small
interactions." (Tr. at 514.)

The opinions of Drs. Staley and Beaty contradict the opinions of those docto
opined that Plaintiff could not work. Thuthie Court must determine whether tAéJ
provided "speciic and legitmate reasons" for rejecting tlopinions of the doctors wh
concluded that Plaintiff could not warlMurray, 722 F.2dat 502

I. Lawrence Lyon, Ph.D.

Dr. Lyon completeda psychological evaluatioof Plaintiff in October 2006 Dr.
Lyon diagnogd Plaintiff with major depressive disorder, nicotine dependence, 3
personality disorder and assessed a global assessment of funct@®Akgof 38. (Tr. at
495.) Dr. Lyon noted, "It was somewhat difficult to arrive at a clear estinoh
[Plaintiff's] level of intellectual functioning." (Tr. at 494.Pr. Lyon also noted thg
Plaintiff "did not show clear signs of a formal thought disorder." (Tr. at)4B4. Lyon
described Plaintiff as "sullen" and "agitated.” (Tr. at 494.) Dr. Lgidmot asess any
functional mentalimitations or offer an opinion regarding Plaintiff's ability to work.

The ALJ concluded that "the diagnoses provided by Dr. Lyon are supported
treatment record.” (Tr. at 25.) Butet ALJ gave little wight to Dr. Lyon'sGAF 38
assessment because Dr. Lyon provided "no explanation for the low GAF score."
25.) The ALJ speculated that Plaintiff's homelessness might have accounted for {
GAF score. (Tr. at 25.) The ALJ also noted that, according to Dr. Lpamtiff
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appeared welgroomed,well-orientated and capable of performinglaily activities. (Tr.
at25.)

The ALJ gave specific and legitimate reasons for rejecting Dr. 'EyGAF 38
assessment. Without an explanation of the low GAF score, it is impossible to det
how Plaintiff's mental impairments affected her ability to woBlee Lee v. Barnharl17
Fed. Appx. 674, 678 (10th Cir. 2004) ("Standing alone, a low GAkesdoes no
necessarily evidence an impairment seriously interfering with a claimant's abilityrko
The claimant's impairment, for example, might lie solely within the social, rather th
occupation, sphere.")Because the ALJ have specific andilienate reasons for rejectin]
Dr. Lyon's GAF score, and because the ALJ found the remainder of Dr:sLgpmions
"supported by the treatment recdrthe ALJ did not err in evaluating Dr. Ly@ropinions.

i. M. Garnett, M.D.

In May 2009, in response to aieptionnaire provided by Plaintiff's counsBk;.
Garnett(together with David Tuning, P.Agpined that Plaintiff would need to lie doy
several times a day and that regular and continuous work would cause increased
fatigue. (Tr. at 83536.)

The ALJ gave little weight to this opinion because it was "not fully iaat with
the treatment record." (Tr. at 24.) The ALJ also discounted theoopb@cause it wg
partially based on Plaintiff's diagnosis lipatitis Cand the'treatment records flect no
symptoms related to hepatitis)C (Tr. at 24.)

The ALJfailed to givespecific and legitimate reasons for rejecting Dr. Garn
opinions regarding Plaintiff's need to lie down during the day. Inconsistency wi
medical record is generally legitimate reason to discount an opiniddeeBatson 359
F.3d at 1195 But in this casethe record largelysupports Dr. Garnett's opinion th
Plaintiff needs to lie down during the day. In December 20083 Nevara, F.N.P. als
opined that Plaintiff needs to lie down during the d@y. at 679.) Plaintiff's own
testimony, when properly credited, also establishes her need to lie down during t
(Tr. at 84) Other sources, discussaafra, further corroborate Dr. Gartis opinion
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regarding Plaintiff's need to lie down during the dé$eee.g, Tr. at 94, 238.)The ALJ

also erred when he discounted Dr. Garnett's opinion because it was partially basec

Plaintiff's diagnosis of hepatitis C. The ALJ accurately statsstiie record reflects th

Plaintiff does not have symptoms related to hepatitis C. DBuGarnett's diagnosis oOf

degenerative disc disease could also reasonably be expected to caliaggties’ and
“pain” that makes it necessary for Plaintiff to dewn during the day.(Tr. at 835) In

At

reaching the opposite conclusion, the ALJ improperly substituted his own opinion oyer

opinion of Plaintiff's doctor.Day v. Weinbergerb22 F.2d 1154, 1156 (9th Cir. 197%he
ALJ erred inevaluatingDr. Garnet's opinions.
iii.  Kimberly A. Humann, M.D.

Dr. Humann was Plaintiff'streating physician at CWCMH in Goldendale
Washington.In August 2006, Dr. Humancompleteda psychiatric evaluationf &laintiff,
diagnosing bipolar disorder and posttraumatic stress disorder. (Tr. atBd3jumann
continued to see Plaintiff on a regular basis throMginch 2007. Over this periodDr.
Humann observelaintiff's "ongoing mood issuésand continueda diagnose Rintiff

with bipolar disorder,posttraumatic stress disordegnd parasitosis, among other

impairments. (Tr. at 64647, 752, 778, 786) Dr. Humann descrilzk her clinical
observations of Plaintiff, but apparently did rm#rformany psycholgical testing. In

October 2008, Dr. Humarntompleted a mental RFC assessment of Plaintiff and identifie

many marked and severe limitationdr. at 67678). Dr. Humann opined, "[Plaintiff] i$

highly unlikely to be able to sustain employment due to inability to respond
appropriately to supervisors or work with others." (Tr. at 678&) April 2009, Dr.
Humann completed another mental RFC assessnmeachingnearly identicatonclusions
as she did ithe October 2008 evaluatioiTr. at 79597.)

\*4

The ALJ gave little weight to Dr. Humann's opinions because they were y'over

restrictive” and "based largely on [Plaintiff's] subjective complaints and are cornclysor

(Tr. at 26.) The ALJ also concluded that "[t}he opinion of Dr. Humann is not cami
with the treatment record.” (Tr. at 26.) The ALJ noted that Dr. Humann des
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Plaintiff as cheerful, relaxed, and engaged, and that Plaintiff's affect was émipny,
attention, and concentration were intact. (Tr. at 26.)

The ALJ did not givespecific and legitimate reasons faccordinglittle weight
toDr. Humann's opinions. Simply stating that Dr. Humann's opinions wel

e

"overly restrictive" and "conclusory" are not specific reasons for rejecting her opinior

They are toogeneraland not related to specific diagnoses, opinions, or observa
madeby Dr. Humann. The ALJ further erred in rejecting Dr. Humann's opir
becaus¢hey were based on Plaintiff's subjective complaintds the Court founc
suprag the ALJ erred in findingPlaintiff not credible anddiscountingher description o
herlimitations  Furthermore,Dr. Humann was qualified to make clinical obser
tions. Nothing in the record suggests that Dr. Humann relied on Plaintiff's descript
hersymptoms more heavily thabr. Humann'sown clinical observations.See Ryaf
v.Comm'r of Soc. Sec528 F.3d 1194, 1199200 (9th Cir. 2008) (finding tha
theALJ erred by rejecting an examining physician's opinion by "questioning
credibility ofthe [claimant's] complaints wher¢he [doctof [did] not discredit

thosecomplaints andupporfed] his ultimate opinion with his own observations|'

TheCourt finds thathe ALJerred by giving little weight to the opinions of Dr. Huma
Plaintiff's treating physicianwithout giving specific and legitimate reasons for reject
them
iv. Kari Heistand, M.D.

Dr. Heistandwas Plaintiff's treatng physicianat CWCMH startingin March 2010
(Tr. at 110810.) At that time,Dr. Heistand noted that "[Plaintiff] has been seen here
several years for a diagnosis of bipolar disafdérfr. at 1108.)Dr. Heistand continued tq
see Plaintiff periodically through at ledsovember2011. (Tr. at 13781412) In March
2011, Dr. Heistandhoted that Plaintiff reported gaining sixty five pounds due to
exercising. (Tr. at 1378.) In April 2011, Dr. Herdlacompleted a mental RF
assessment oPlaintiff. (Tr. at 161618.) Dr. Heistandcommented that Plaintii
"experiences very severe psychotic symptoms that interfere significantly with hed

ORDER GRANTING PLAINTIFF'S MOTION
FORSUMMARY JUDGMENT - 13

tior
lion:
)
f
va
jon

—

t

r=~4

th

ng

for

not
C

DVvel




© 00 N o o~ WN B

N NN NDNMNNMNNNNRRRRERRRR PR R
M ~N O O N W N P O O 0 ~N & g N W N R O

functioning." (Tr. at 1618.) Dr. Heistd assesse®laintiff with a number omarked andg
severdunctionallimitations. (Tr. at 161617.)
The ALJ gave little weight to Dr. Heistand's opiniongTr. at 27.) The AL.

reasoned tha@laintiff responded well to treatment and ttred limitations assessed by Dr.

Heistand were inconsistent with her treatment ndtekich reflect minimal findings o

mental status examinatiahs(Tr. at 27.) The Al cited to instances where medicat]

helped Plaintiff sleep better and decreased auditory hallucisaatthough Plaintiff "stil
had residual depression and visual hallucinations." (Tr. at 27.)

The ALJ failed to give specific and legitimate reasons for according |
weightto Dr. Heistand's opinions.Internal inconsistencies in treatment nobeay be
alegitimatereason for discounting a medical opinionBut the ALJ must rea

treatmennotes "in context of the evall diagnostic picture [drawn by the doctot].

Holohan v.Massanarj 246 F.3d 1195, 1205 (9th Cir. 20019ee also id.("some
improvement doesot mean that the person's impairments no longer seriously
herability to function in a workplace")Dr. Heistand's mental status examination n
document Dr. Heistand's observations concerning Plaintiff's appearance/beh
cooperation, speech, mood, affect, and cognitiimese observations, which were mad
oneonone office visits, are not necasdy inconsistent with the severe limitatio
assessed by DHeistand in the areas of understanding and memory, sus
concentration angersistence, social interaction, and adaption. (Tr. at -181)¢
TheALJ's reasoning that Dr. Heistand's treatment notes are internally incon
failsto consider the notaa context with Dr. Heistand's diagnoses and asse
limitations The ALJ's seconteason for rejecting Dr. Heistand's opinion is &
insufficient. Generally the facthatacondition can be remedied by medication is
legitimate reason for discrediting apinion. Warre v. Comm'r of Soc. Sec. Adm
439F.3d 1001, 1006 (9th Cir. 2006But in this case, the ALJ candidly acknowledg
that, even when taking medication, Plaintiff ‘Isthha[s] residual depression a
visualhallucinations." These mental impairments go to the heart of Plaintiff's clain

ORDER GRANTING PLAINTIFF'S MOTION
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as acknowledged by the ALJ, #®e impairmentsare not completely remedied

medication. The ALJ ered in rejectingr. Heistand'©pinionswithout providing specifig

and legitimate reasons
v. Trula Thompson, M.D.

In July 2006, Dr. Thompson certified Plaintiff eligible for state Medica(dr.
at631.) Dr. Thompson diagnosed Plaintiff with major depressive disorder, reg
andsevee, with psychotic features. (Tr. at 631.Yhe ALJ gave little weight t
Dr. Thompson's opinion because it provided "no assessment of [Plail
specificfunctional limitations.” (Tr. at 28.)Just because a claimant has been diagn
with an impaiment does not necessarily mean that the impairment is disabKey.
v.Heckler, 754 F.2d 1545, 1549 (9th Cir. 1985)Without an opinion as to ho
Plaintiff'simpairments affect her ability to work, Dr. Thompson's opinions can
establish a disability. The ALJ did not err in giving little weight to Dr. mijpeon's
opinions.

b. "Other" sources

Plaintiff argues that the ALJ erred by rejecting the opinior'stbier” sources for ng
reasonother than because they were "not acceptable medical sourcé&CF Ko. 21
(citing Tr. at 24, 26).)

An ALJ mustconsider evidence from "other sources,

as to how an impair
affects a claimant’s ability to work Sprague 812 F2d at 1232."Other" sources includ
nursepractitioners, physicians' assistants, therapists, and family members. 20
88404.1513(d), 416.913(d); S.S.R.-08p. An ALJ must give "germane" reasons

discount evidence from "other source®odrill v. Shalala 12 F.3d 915 (9th Cir. 1993).

Germane reasons to discount an opinion include contradictory opinions and lack of
in the record. Thomas 278 F.3d at 957.Simply stating that the lay witness testimg
does not objectively establish a medically determinable impairment is not a ge

reason for rejecting lay witness testimony that concerns a claimant's ability toSeef

Bruce v. Astrug557 F.3d 1113, 1115 (9th Cir. 2009) (stating that the ALJ "shoulg

ORDER GRANTING PLAINTIFF'S MOTION
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have discredited [a lay witngs] testimony on the basis of its relevance or irrelevan
medical conclusions.").
I. Rebecca Nelson, &R.N.P.

In May 2010, Ms. Nelson completed a physical evaluation of Plaitdff. Nelson
diagnosed Plaintiff with "chronic [hepatitis] C," "spinal arteritis," and "poorly cdetiq
DM." (Tr. at 1551). Ms. Nelsompined that Plaintiff'sability to work was "severel
limited," i.e., "unable to lift at least 2 pounds or unable to stand ameHde." (Tr.
at1551.) In April 2011, Ms. Nelson noted that Plaintiff's condition westeriorating."
(Tr. at 1608.) In another April 2011 office visit, Ms. Nelson noted thain#f was

"unable to walk at this time" due to pain. (Tr. at 16ZBhe ALJ gave little weight to Ms.

Nelson's opinion because Ms. Nelson's findings regarding Plaintiff's limited rdn
motion of back and shouldexdid not support the functional limitations Ms. Nels
described. (Tr. at 25.) The ALJ also found that Plaintiff's hepatitis C is "asymptc
and her diabetes is well controlled with medication." (Tr. at 25.)

The Court finds that the ALJ provided germane reasons for rejecting Ms. N¢

opinions regarding Plaintiff's hepatitis C and range of motion in &ek Bnd shoulders.

The ALJ, however, provided no reasoning ffiejecting Ms. Nelson's opinions concern
Plaintiff's ability to walk and her deteriorating conditioAs discussedupraand infra,
the record supports Ms. Nelson's opinion that Plaintiff has difficulty walking and ifif
increasingly difficult to complete activities of daily living. The ALJ faiedprovide a
germane reason for rejecting these opinions.

ii. Lisa Nevara F.N.P.

In April 2008, Ms. Nevara completed a physical evaluation of rfi for
herapplication for state benefits. Ms. Nevara noted thatntflaiexperienced bac
pain,but exercise, meditation, and stretching helped with the pain. (T728&%
Ms. Nevara opined that Plaintiff was capable to "light" work. (Tr. at 729In
March2008, Ms. Nevaranoted"[Plaintiff] is exercising in the gym. She uses [the gy
aspart of her anger control. If she is getting angry she works out verny drad

ORDER GRANTING PLAINTIFF'S MOTION
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angertends todissipate.” (Tr. at 719.Ms. Nevara also noted that Plaintifis walking
3 miles per day and doing some yoga." (Tr. at 721.) In December 2008, in re
to aquestionnaire from Plaintiff's attorney, Ms. Nevara stated Bhaintiff needed td

lie down during the day (Tr. at 679.) The ALJgave little weight to Ms. Nevarg

opinionabout Plaintiff's need to lie down during the daflr. at 24.) Te ALJ found
nosupport in the record that Plaintiff needed to lie down during the day and

Ms. Nevaa's opinioncontradicted by Plaintiff's dlity to "lead an active lifestyle.” (Tft.

at24.)

The Court finds the ALJ did not provide germane reasons for rejecting Ms. Ne
opinions. As discussedupra contrary to the ALJ's conclusiothereis evidence in the
record supporting Ms. Nevara's opinion that Plaintiff needs to lie down during thé®ds
Garnett opined the same in May 2009, at 835 and Plaintiff and other sources furth
corroborated this opinion.Furthermore,as discussedupra the ALJ'sconclusion tha
Plaintiff is ade to "lead an active lifestyle" isot supported by substantial evidence.
ALJ appears to have based this conclusion on isotafgats in which Plaintiff reported
exercsing, walking, and doing yogalhe Caurt finds that reliance orsolatedrepors of
physical activity cannot constitute a germane reason for discountingNEMara's
opinions.

li.  Steven Woolpert, M.H.P.

In May 2006, Mr. Woolert completed a psychological/psychiatric evaluatig
Plaintiff for Plaintiff's application for state benefitsir. Woolpert diagnosed Plaintiff wit
major depressive disorder and a personality disor(ler. at 657.) Mr. Woolpert opinec
that Plaintiff suffered from several moderate and marked limitations that Weudges|
consideration for eligibility of [GAX]" (Tr. at 65759.)

The ALJ gave little weight to Mr. Wopért's opinions. (Tr. at 26.) The Al
reasoned that Mr. Woolpert was "not an acceptable medical source and his ass

[was] largely based on [&ntiff's] subjective complaints, which are not fully credible.

(Tr. at 26.)

ORDER GRANTING PLAINTIFF'S MOTION
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The ALJ did not provide germane reasons for rejecting Mr. Woolpert's opinion

Even though medical source evidence is the only way to establish an impairment,

an .

cannotignore information from nowacceptable medical sources regarding a claimant"

physical and mental capabilitieSprague 812 F.2d at 1232 Furthermore, as discuss
supra the ALJ erred in finding Plaintiff not credibldt necessarily follows that rejéng
Mr. Woolpert's opiniondecause they were based Blaintiff's subjective complaints
not a germane reason for rejecting Mr. Woolpert's opiniditee ALJ erred in evaluatin
Mr. Woolpert's opinions.

iv. Rob Garner, M.A.

Mr. Garner was Plaintiff's therapistat CWCMH. In April 2007, Mr. Garner

diagnosed Plaintiff with depression and bipolar disorder. (Tr. at 633.) Mr. Gates

ed

J

several marked and seveftenctional limitations. (Tr. at 634.) Mr. Garner noted that

Plaintiff "appears to be makgnsteady progress toward treatment gbaldr. at 635.) In
April 2008, Mr. Garner completed a psychological/psychiatric evaluation of Plainti

ff fo

Plaintiff's application for state benefits. Mr. Garner assessed multiple markedvanrel se

mental limitdions and diagnosed Plaintiff with bipolar disorder. (Tr. at 73vr) Garner

noted that Plaintiff would be "highly dysfunctional without her medication][,] [but even

with the [medication] she is still very difficult to be around." (Tr. at 73Bl). Garner
opined that Plaintiff "remain[ed] very compromised in her ability to work a job."
at736.) Mr. Garner completed another psychological/psychiatric evaluation in
2009 which is nearly identical to the evaluation he completed in April 2008. at
78891.)

(Tr
Apr

In May 2010, Mr. Garner completed yet another psychological/psychiatri

evaluation of Plaintiff. Mr. Garner assessed a number of severeohaicimental
disorders, including depression, anxiety, and hallucinations. (Tr. at 1542.)Gdvher
diagnosed Plaintiff with bipolar disordefTr. at 1543.) Mr. Garner found that Plaint

ff

was severely limited cognitively and socialbut might be able to do an "[a]ctivity where

no talking is required and maybe walking or sitting at the mjota (Tr. at 1544.) Mr.

ORDER GRANTING PLAINTIFF'S MOTION
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Garner recorded similar findings in an April 2011 psychological/psychiatric evalu
At that time, Mr. Garner stated that Plaintiff's "symptoms appear to be inclgasorge
despite the mental treatment that she fagbfully been putting into practice.” (Tr.
1567.) In October 2011, Mr. Garner noted that Plaintiff "continues to expsrid®oth
audio and visual hallucinations on a regular basis but because of her change in me
she reports that the intensif them has diminished." (Tr. at 1752.)

The ALJ gave little weight to Mr. Garner's opinions. The ALJ reasonedvihe
Garner "is not an acceptable medical source[,] his opinions are ogstiictive[, and are
based largely on [Plaintiff's] subjective complaints and are conclusory."at(26.) The
ALJ also found Mr. Garners' opinions "not consistent with the treatment record.’
at26.) The ALJ cited to instances where Plaintiff appeared to respond well to éred
and instances where shenied selinjurious thoughts, paranoid delusions, impulsiv
and obsessions/compulsions. (Tr. at2Z6)

atio

at

Jo[[of

1

(T

Atm
ity,

The ALJ did not give germane reasons for according little weight to Mr. Gafrnet

opinions. Simply stating that Mr. Garner's opinions were "ovegstrictive" and
"conclusory" are not specific reasons for rejecting them. They are too general g
related to specific diagnoses, opinions, or observations made by Mr. Garner
ALJ further erred in rejecting Mr. Garner's opinions because they based of
Plaintiff'ssubjective complaints. he Court foundsuprg the ALJ erred in finding

Plaintiff not credible andy discounting her subjective complaint@\lso, although the

record contains instances where Plaintiff responds well to treatmentceidain
impairments, the record is consistent in that treatment does not fully alleviate PIz
mental impairmentsncluding hervisual hallucinations. The AL&rred inevaluaing Mr.
Garner's opinions.
v. Clementine Palmer

Ms. Palmer was Plaintiff'smental health case managelCWCMH. Ms. Palmer ig
part of Plaintiff's treatment team at CWCMibng with Dr. Heistand and Mr. Garng
(Tr. at 93.) Ms. Palmer testified about Plaintiffeed to sleep during the day, laduility
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to perform daily activities, such as driving and grooming, &ed difficulty with
interacting with others(Tr. at 9496.) Ms. Palmer reported that Plaintiff wouidely not
respond well to a supervisor. (Tr. at 96.)

For the most part, the ALJ found Ms. Palmer's testimony crediBlg the ALJ
found that Ms. Palmer's description of Plaintiff's limitatiodsl not foreclose th
possibility that Plaintiff could "perform tasks not requiring significant social coftgTr.
at 28.) The ALJsupported this conclusion by citimgstances in the record where Plain
responded well to medicatioandnoting that "at no time has [Plaintiff] been observe(
be responding to internal stimul (Tr. at 28.) The ALJ also noted that the record shq
that Plaintiff "consistently exhibit[ed] intact concentration, attention and memdi.
at28.)

The ALJ failed to give germane reasons for rejecting Ms. Palmer'©ogpirelating
to Plaintiff's need to sleep during the day, difficulty in performing daily activities
inability to work under a supervisoiThe fact that Plaintiff responded well to medicat
in certain instances, and, at times, exhibited intact concentration, attembimemory
does not diminish Ms. Palmer's observations regarding Plaintiff's abilities. Furtbg
just becausé®laintiff may be able to perform tasks that do not require "significant s
contact"does not mean that she could work under a supervigoe. ALJ erred in giving
little weight to Ms. Palmer's opinions.

vi. Sharon Marie McGaughy

Ms. McGaudpy is Plaintiff's sistein-law and spends about -1 hours/week witl
Plaintiff. (Tr. at 237.) Ms. McGaughy described how Plaintiff spends much her
sitting and staring out of the window and often lashes out in bursts of anger. (Tr.
241.) Ms. McGaughy noted that Plaintiff's sleep pattern had "drastically changeu
that Plaintiffcamot sleep except when "totally exhausted." (Tr. at 238s) McGaughy/
stated that Plaintiff has difficulty concentrating, completing tasks, following instruc
and getting along with otherqTr. at 242.) Ms. McGaughy stated that Plaintiieeds tq
stop and restfterwalking across a small room. (Tr. at 242

ORDER GRANTING PLAINTIFF'S MOTION
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The ALJ found Ms. McGaughy'statements "not entirely credible in light of the

treatment record. (Tr. at 28.) The ALJ reasoned that there was no evidence that P
needed to rest after walking across the rodrhe ALJ further rejectets. McGaughy's
descriptionof Plaintiff's mental capacity because it contradicted the opinions of Plai
treating psychiatristDr. Humann. (Tr. at 28 (citing [Tr. &51]).)

The ALJ failed to gre germane reasons for @efing Ms. McGaughy's stateme
regarding Plaintiff's ability to wk. Substantial evidence supports finding that it is pai
and difficult for Plaintiff to walk. $eeTr. at 58 (Plaintiff reports "not being able to wi
and run like [she] used to'Tir. at 1278 Plaintiff "fatigued and exhausted [from walkil

acrossparking lot]"), Tr. at 1629 (Plaintiff "unable to walk").)Regarding Plaintiff's

mental impairments, Ms. McGaughy's opinigagarding Plaintiff's ability to concentraf
complete tasks, and follow instructiomse seemingly contradicted by Dr. Humams
observed by the ALJ (SeeTr. at 28 (citing [Tr. at 751]).)But, as discussedupra a
doctor'streatment notemust be readin context of the overall diagnostic picture [dra
by the doctor]." Holohan 246 F.3dat 1205. Although Dr. Humandid note that
Plaintiff's memory, attention, and concentration were all intact, Dr. Humasm
diagnosed Plaintiff with serious mental impairments and opined that these impai

prevented Plaintiff from working. (Tr. at 678.) Wherviewed in cotext, Dr. Humann's

opinions do not entirely contradict Ms. McGaughy's observations. Therefore, the A
not provide a germane reason for rejecting Ms. McGaughy's opinions reg&idintiff's
mental impairments.

3. Did the ALJ err at step two by not finding bipolar disorder to be a severe

impairment?

Plaintiff argues that the ALJ erred byt finding Plaintiff's bipolar disorder to be
severe impairment. The Court agrees.
The steptwo andysis is “a de minimis screening device used to dispos
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groundless claims¥Webb v. Barnhart433 F.3d 683, 687 (9th Cir. 2005). An impairment

Is "not severe" if it does not "significantly limit" the ability to conduct "basic w
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activities." 20 C.F.R88 404.1521(a), 416.921(a). Basic work activities are "abilities

an

aptitudes necessary to do most jobs." 20 C.F.R. § 416.921(b). "An impairment

combination of impairments can be found not severe only if the evidence establ
slight abnormaty that has no more than a minimal effect on an individual's abili
work." Smolen 80 F.3d at 1279 (internal quotation marks omitted). A claimant's
statement of symptoms alone will not sufficeee20 C.F.R. 88 404.1508, 416.908.

In this case, the Court finds that the ALJ erred in concluding that Plaintiff'&ab
disorder was not a severe impairment. As discussgula Dr. Humann diagnose
Plaintiff with bipolar disorder, as well as otheentalphysical impairments. (Tr. &45.)
Based orthis diagnosis, Dr. Humann identified many marked and severe liomsaéind
concluded that "[Plaintiff] is highly unlikely to be able to sustain employment due t
inability to respond appropriately to supervisors or work with others." (Tr. at G&&¢d

on Dr. Humann's diagnosisind her opinion that Plaintiff is unable to work, there

sufficient medical evidence to conclude that Plaintiff's bipolar disorder sigrilfidanits
her ability to conduct basic work activitiesAccordingly, Plaintiff has overcome hde
minimis burden required at step two.

4. Did the ALJ err in posing a hypothetical to the VE that did not take into
account all of Plaintiff's limitations?

"Hypothetical questions posed to the [VE] must set duthe limitations and
restrictions of the particular claimant.Embrey v. Bowen849 F.2d 418, 422 (9th C
1988). The hypothetical should be "accurate, detailed, and supported by the n
record." Tacketf 180 F.3d at 1101An ALJ is not requiredo present the VE with thos
limitations he finds to be incredible and unsupported by the evidédsenbrock v. Apfe
240 F.3d 1157, 11666 (9th Cir. 2001).

In this case, the ALJ asked the VE if a hypothetical individual woulddie to
work with the following RFC.

lifting 20 pounds occasionally, 10 pounds frequently. Standing, walking,
sitting requirements are consistent with the full range of light work. This

ORDER GRANTING PLAINTIFF'S MOTION
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individual should not climb ladders, ropes, or scaffolds, she could
occasionally climb ramps and stairs, she [should] avoid concentrated
exposure to hazards, should avoid extreme cold, she should have n
interaction with the public at work, should not work around children. She
would be limited to simple, entigvel work and should not bessigned to
team activities.
(Tr. at 9899.) The VE concluded that there were jobs in the national economy con
with this RFC. (Tr. at 99.)
Plaintiff's counsel then asked the VE a series of hypothetical questions.
Plaintiff's counsebaskedif a hypothetical individual could sustain employment if he or
required rest breaks beyond what employers are required to provide (i.el5ariifute

breakevery 2 hours, and a 30 minute break every 4 houiB). at 10001.) The VE

SISt

Fir
she

concludedthat such a person "would not be accommodated in the unskilled workforce

(Tr. at 101.) Next, Plaintiff's counsel asked whether someone would be able to work
was (1) limited in her "ability to perform activities within a schedule, maintain ae
attendance and be punctual with customary tolerances," and (2) unable to "con
normal workday and workweek without interruptions from psychologically b
symptoms and perform at a consistent pace without an unreasonable number and
restperiods.” (Tr. at 102.) The VE concluded that such a person would be "precl
[from] gainful activity." (Tr. at 102.)Finally, Plaintiff's counsel asked the VE whether
individual could work if the individual was unable "to interact appropyateth the
general public. . . [,] to get along with coworkers or peers without distracting ther
exhibiting behavioral extremgpand. . . to sustain an ordinary routine without spe(
supervision." (Tr. at 102.) The VA&fainconcluded that sucherson would not be ab
to work. (Tr. at 103.)
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When Plaintiff's subjective complaints and the opinions of her treating physicial

and "other" sources are properly credited, it is clear that the ALJ's hypothedicait set
out all of Plaintiff's functional limitations and restrictionSubstantial gidencesupports
Plaintiff's difficulty walking even short distancesSubstantial evidence also suppd
Plaintiff's need to lie down multiple times during the day, sometimes for as long
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hour. Furthermore, wstantial evidence supports finding tRédintiff would be unable tp

work under a supervisor or work without exhibiting behavioral extreni&scause thg
ALJ's hypothetical question was incomplete it "has no evidentiary value to sup
finding that the claimant can perform jobs in the nati@tonomy."DelLorme v. Sullivan
924 F.2d 841, 850 (9th Cir. 1991). Instead, the Court credits the testimony of the
response to Plaintiff's counsel's properly supported hypothetical questiddse
Lingenfelter v. Astrueb04 F.3d 1028, 1041 (9@ir. 2007).
REMEDY

The decision whether to remand for further proceedings or reverse and
benefits is within the discretion of the district couMcAlliser v. Sullivan 888 F.2d 599
603 (9th Cir. 1989). An immediate award of benefits is appropriateeve "'no useful

purpose would be served by furtreministrativeproceedings, or where thhecord has

been thoroughly developedyarney v. Secretary of Health & Human Sends9 F.2d
1396, 1399 (9th Cir. 1988), or when the delay caused by remand would be "
burdensome,Terry v. Sullivan903 F.2d 1273, 1280 (9th Cir. 1998ge alsdsarrison v.
Colvin, No. 1215103, at 50 (9th Cir. July 14, 201¢4hpting that a district court may abu
its discretionnot to remand for benefits when all of these conditions are firt@g.policy
is based on the "need to expedite disability claiarhey 859 F.2d at 1401. But whe
there are outstanding issues that must be resolved before a determination can badi
it is not clear from the record that the ALJ would be required toditldimantdisablel if

all the evidence were properly evaluhteemand is appropriaté&see Benecke v. Barnhart

379 F.3d 587, 5996 (2h Cir. 2009; Harman v. Apfel211 F.3d 117, 117980 (9th Cir.
2000)

In this case, the record has been thoroughly developed for the relevant per
there are no outstanding issues that must be resolved. If the ALJ had propeéitisd
Plaintiff's subjective complaints and the opinions of Plaintiff's treating physician
"other" sources, it is clear that Plaintiff has greater limitations asttiatons then
determined by the ALJ. Furthermore, the VE indicated that there are no jolablaviair
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someone with Plaintiff's limitationsThere are no further issues to resolve asditenal
proceedings would serve no useful purpose and would only cause unnecessary del

Accordingly,

IT IS ORDERED that:

1. Defendant'sMotion for Summary Judgment, filetipril, 21 2014 ECF No. 21,
is DENIED.

2. Plaintiff's Motion forSummary Judgment, fileldarch 11, 2014ECF No. 16, is
GRANTED.

3. The Commissioner'decision iSREVERSED and the matteREMANDED
to the Commissioner for the immediate calculation and payment of benefits to PI
42 U.S.C. § 405(g).

The District Court Executive is directed to file this Order and provide copi
counsel. Judgment shall be enteredterPlaintiff and the file shall bELOSED.

DATED this 22ndday of July, 2014.

s/ Wm. Fremming Nielsen
WM. FREMMING NIELSEN
07-07-14 SENIOR UNITED STATES DISTRICT JUDGE
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