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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

KALOB NORTON, NO: CV-13-3135FVS
Plaintiff, ORDERGRANTING DEFENDANT’S
MOTION FOR SUMMARY
V. JUDGMENT AND DENYING
PLAINTIFF'S MOTION FOR
CAROLYN W. COLVIN, SUMMARY JUDGMENT
Defendant

BEFORE THE COURT are the parties’ cross motions for summary
judgmentECF Nos. 18 and 20 his matter was submitted for consideration
without oral argumen®laintiff was represented Y. James TredDefendant was
repreented bySarah L. MartinThe Court has reviewed the administrative record
and the parties’ completed briefing and is fully informed. Ferrdasons discussed
below, the ourtgrants Defendant’s Motion for Summary Judgment and denies
Plaintiff's Motion for Summary Judgment
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Plaintiff Kalob Nortonprotedively filed for supplemental securitgcome
(“SSI”) onFebruary 82011, dkging an onset date of March 5, 1994 159164.
Benefits were denied initiallfTr. 89-92) and uporreconsideration (Tr. 9205).
Plaintiff requested a hearing before an administrative law judge (“ALJ"), which
washeld before ALJ Stephanie Martz on July 30, 20k230-64. Plaintiff was
represented by counseldiestifiedat the hearingd. Vocational expert Roni
Loenore also testified. Tr. 563, The ALJ denied beneéit(Tr. 1229) and he
Appeals Council denied review. Tr. The matter is now before this court pursuan
to 42 U.S.C. § 405(g).

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing and
transcripts, the ALJ’s decision, and the brief®lintiff and theCommissioner,
and will therefore nly be summarized here.

Plaintiff was 2 years old at théme of the hearing. TB5. He left school in
theninth grade,and attended special education classes at every grade levek Tr.
36. He got his GED when he was. Tr. 36. He previously attempted two jobs bulf
stayed in each job for only a wedk. 38 He also attended classes at community

college. Tr. 3638, 5657. Plaintiff alleges disability based attention deficit
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hyperactivity disorder (“ADHD”), depression, anxiety, and anger probfefns.
89, 289, 294He testified that he can’t handle being around people and does no
“go out” often Tr. 40, 45, 5365. He also testified that he has problems with
concentration and memory, gets easily frustrated, and has anger problems. Tr.
44, 4850.
STANDARD OF REVIEW

A district court's review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 405(¢
limited: the Commissioner's decisiwnll be disturbed “only if it is not supported
by substantial evidence or is based on legal erktill.¥/. Astrue,698 F.3d 1153,
115859 (9th Cir.2012) (citing 42 U.S.C. 8§ 405(g)). “Substantial evidence” mea
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusion.”ld. at 1159 (quotation and citation omitted). Stated differently,
substantial evidence equates to “more than a mere scintilla[,] but less than a

preponderanceld. (quotation and citation omitted). In determining whether this

! Plaintiff also alleged disability based on arthritis in his knSesTr. 89.

However, the ALJ found this was not a severe impairment at step two {I8),17
and Plaintiff does nathallengehis finding in his briefng. SeeCarmickle 533

F.3d at 1161 n.2¢ourtmay declindo address issue not raised with specificity in
Plaintiff's briefing).
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standard has been satisfied, a reviewing court must consider the entire record @s a
whole rather than searching for supporting evidence in isoldtion.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence in the record “is suscept|ble
to more than one rational interpretation, [the court] must uphold the ALJ's findings
if they are supported by inferences reasonably drawn from the reflstotina v.
Astrue,674F.3d 1104, 1111 (9th Cir.2012). Further, a district court “may not
reverse an ALJ's decision on account of an error that is harmigsst™.111. An
error is harmless “where it is inconsequential to the [ALJ's] ultimate nondisability
determination.’ld. at 1115 (quotation and citation omitted). The party appealing
the ALJ's decision generally bears the burden of establishing that it was harmed.
Shinseki v. Sanders56 U.S 396, 40910 (2009).

FIVE-STEP SEQUENTIAL EVAL UATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant must be “unable to

engage in any substantial gainful activity by reason of any medically determinable
physical or mentahnpairment which can be expected to result in death or which

has lasted or can be expected to last for a continuous period of not less than twelve
months.” 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant's impairment must pe

“of such severity that he is not only unable to do his previous work][,] but canno

—t

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT ~4




considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has estabbsha fivestep sequential analysis to
determine whether a claimant satisfies the above criteeg20 C.F.R. 88
404.1520(a)(4)(K(v); 416.920(a)(4) (i(v). At step one, the Commissioner
considers the claimant's work activity. 20 C.F.R. 88 404.1520(g)(4
416.920(a)(4)(1). If the claimant is engaged in “substantial gainful activity,” the
Commissioner must find that the claimant is not disabled. 20 C.F.R. § §
404.1520(b); 416.920(b).

If the claimant is not engaged in substantial gainful activitiesanlagysis
proceeds to step two. At this step, the Commissioner considers the severity of
claimant's impairment. 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimant's impairment does not satisfy this severity threshold
however, the Commissionetust find that the claimant is not disablél.

At step three, the Commissioner compares the claimant's impairment to

several impairments recognized by the Commissioner to be so severe as to
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preclude a person from engaging in substantial gainful act2Gt{.F.R. 88
404.1520(a)(4)(iii); 416.920(a) (4)(iii). If the impairment is as severe or more
severe than one of the enumerated impairments, the Commissioner must find 1
claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d); 416 .920(d).
If the severity of the claimant's impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the
claimant's “residual functional capacity.” Residual functional capacity (“RFC"),
defined generally as the claimant's ability to perform physical and mental work
activities on a sustained basis despite his or her limitations (20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1)), is relevant to both the fourth and fifth steps of t
analysis.

At step four, the Commissionermgders whether, in view of the claimant's

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 88 404.1520(a)(4)(iv); 416.920(a)(4)(
If the claimant is capable of performing pasevant work, the Commissioner
must find that the claimant is not disabled. 20 C.F.R. § § 404.1520(f); 416.920(
If the claimant is incapable of performing such work, the analysis proceeds to ¢
five.

At step five, the Commissioner considers whethevijew of the claimant's

RFC, the claimant is capable of performing other work in the national economy.
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C.F.R. 88 404.1520(a)(4)(v); 416.920(a) (4)(v). In making this determination, th
Commissioner must also consider vocational factors such as the claimant's ags

education and work experiendd. If the claimant is capable of adjusting to other

work, the Commissioner must find that the claimant is not disabled. 20 C.F.R. &

404.1520(g)(1); 416.920(g) (2). If the claimant is not capable of adjustotheo
work, the analysis concludes with a finding that the claimant is disabled and is
therefore entitled to benefitil.

The claimanbeargshe burden of proof at steps one through four above.
Lockwood v. Comm'r of Soc. Sec. Adntihg F.3d 1068, 1071 (9th Cir.2010). If
the analysis proceeds to step five, the burden shifts to the Commissioner to
establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national economy.” 20 C.F.R. 8 §
404.1560(c); 416.960(c); Beltran v. Astrue700 F.3d 386, 389 (9th Cir.2012).

ALJ'S FINDINGS

At step me, the ALJ found Plaintiff hasot engagedh substantial gainful
activity sinceFebruary 8, 201,ltheapplicationdate. Tr. X. At step two, the ALJ
found Plaintiff has the following severe impairmersscial phobia, ADHD,
anxiety disorder, and cannabis abuse. Tr. 17. At step three, the ALJthatind

Plaintiff does not have an impairment or combination of impairmentsribet or
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medically equals one of the listed impairment20nC.F.R. Par404, Subpt. P,
App’x 1. Tr. 18 TheALJ then found that Plaintiff had tHeFC
to performa full range of work at all exertional levels. From a mental
standpoint, the claimant has the ability to understand, remember, and ca
out simple routine tasks. The claimant would also work best independent
with only a few coworkers present, and that claimant would be able to ha
superficial contact with coworkers, supervisors, and the pubiie.claimant
further requires hands on demonstration of tasks, and the claimant may 1
additional time to learn tasks, but is still able to do so within 30 days.
Tr. 19-20. At step four, the ALJ found Plaintiffas ngpast relevant wii. Tr. 24
At step five, the ALJ found that considering the Plaintiff's age, education, work
experience, and RFC, thaee jobs that exist isignificant numbesin the national
economy thaPlaintiff can perform. Tr. 24The ALJconcludedhat Plaintiffhas
not been under a disability, as definedha Social Security A¢csince February 8,
2011, the date the application was filéld. 25.
ISSUES
The question is whether the ALJ’s decision is supported by substantial
evidence and free of legal error. Specificallygiftiff asserts: (1jhe ALJ
committed reversible error by relying on erroneous credibility findi(®)sthe
ALJ failed to include all of Plaintiff's limitationsas opined by medical
professionalsin the RFCECF No. 18 at 5. Defendant argues: (ihe ALJ

reasonably determined that Plaintiff's allegations were not crediblthg RFC

was supported by substantial eviderte€F No. 20 at 4.3.
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DISCUSSION
A. Credibility

In socialsecurityproceedings, a claimant must prove the existence of
physical or mental impairment with “medical evidence consisting of signs,
symptoms, and laboratory findings.” 20 C.F.R. 88 416.908; 416.927. A claiman
statements about his or her symptoms alone wilbnffice. Id. Once an
impairment has been proven to exist, the claimant need not offer further medic
evidence to substantiate the alleged severity of his or her symf@amsell v.
Sullivan,947 F.2d 341, 345 (9th Cir.1991) (en banc). As long asithairment
“could reasonably be expected to produce [the] symptoms,” the claimant may ¢
a subjective evaluation as to the severity of the impairnekrikhis rule
recognizes that the severity of a claimant's symptoms “cannot be objectively
verified or measuredId. at 347 (quotation and citation omitted).

If an ALJ finds the claimant's subjective assessment unreliable, “the ALJ
must make a credibility dermination with findings sufficiently specific to permit
[a reviewing] court to conclude that the ALJ did not arbitrarily discredit claimant
testimony.”Thomas v. Barnharg78 F.3d947, 958 (9th Cir.2002). In making this
determination, the ALJ may cadsr,inter alia: (1) the claimant's reputation for
truthfulness; (2) inconsistencies in the claimant's testimony or between his

testimony and his conduct; (3) the claimant's daily living activities; (4) the
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claimant's work record; and (5) testimony from physicians or third parties
concerning the nature, severity, and effect of the claimant's conditioAbsent
anyevidence of malingering, the ALJ's reasons for discrediting the claimant's
testimony must be “specific, clear and convincir@iaudhry v. Atrue,688 F.3d
661, 672 (9th Cir.2012) (quotation and citation omitted).

In this case,lte ALJ“did not find all of the claimant’s symptom allegations
to be credible.” Tr. 20Plaintiff generallyargueghatthe ALJ erredy relying on
erroneous negativaedibility findings. ECF No. 18 at 1B5. However, Plaintiff
only challengesnereasorgiven by the ALJ for the adverse credibility finding,
namely, that “[tlhe claimant’s activities further show that the claimant is quite
active, which further diminishes the claimant’s credibility.” Tr. 21. Evidence abg
daily activities is properly considered in making a credibility determinafain.v.
Bowen 885 F.2d 597, 603 (9th Cir. 1989). As noted by Plaintiff, it is-aettled
that a claimant need not be utterly incapacitated in order to be eligible for beng
Id.; see also Orn v. Astryd95 F.3d 625, 639 (9th Cir. 2007) (“the mere fact that
plaintiff has carried on certain activities...does not in any way detract from her
credibility as to her overall disability.”). However, even where activities “sugges
some difficulty functioning, they may be grounds for discrediting the [Plaintiff's]
testimonyto the extent that they contradict claims of a totally debilitating

impairment.”’Molina v. Astrue674 F.3d 1104, 1113 (9th Cir. 2018¢e also Orn
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495 F.3d at 639 (daily activities are a valid reason to discount credibility if they
contradict claimans§ other testimony).
Here, as outlined in detail by the ALJ, Plaintiff and his medical profession

noted thatiehas “no difficulty in completing his own personal grooming tasks;”

performs household chores such as preparing meals, washing dishes, vgcuumin

and doing laundry; and manages his own finances. Tr. 295P8tiff testified
heis disabled primarily based on problems maintaining attention and
concentration, and getting along with other people. Tr. 28246355. However,
the ALJ cited evidence in the record showing Plaintiff “does have the ability to
maintain attention, concentration, persistence, and pace when he engages in
activities that interest [him,]” including staying on task during his evaluation witl
Dr. Billings, playing video games, and building remote control cars a@lsio

Tr. 21-22, 297 37173. In addition,the ALJ found Plaintiff's statement that he hag
difficulty being around other people was inconsistent Wishcooperation during
the consultative examination and testihig, use of public transportation; and
records showing hleas friends, attended school, and leaves his home to buy dr

from “random people.Tr. 21-22,37,46, 297 371-73. Plaintiff generally argues

that his “activities do not contradict [his] other testimony or assertions.” ECF No.

18 at 15see Carmickle v. Comm'r of Soc. Sec. Adn883 F.3d 1155, 1161 n.2

(9th Cir. 2008 (courtmay declingo address issue not raised with specificity in
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Plaintiff's briefing). It is noted that Plaintiff's educational recormg$erence
problems getting along with otherand he testified that he isolates himself from
other people, rarely talks to friends, and broke up with his girlfriend. 51495,
33840, 37072. However, vhile evidence of Plaintiff's daily activities may be
interpreted more favorably to the Plaintiff, this evidence is susceptible to more
one rational interpretation, and therefore the ALJ’s conclusion must be upheld.
SeeBurchv. Barnhart 400 F.3d 676679 (9th Cir. 2005) see also Andrews V.
Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995t]he ALJ is responsible for
determining credibility”). Thus, the ALJ reasonably considered Plaintiff's daily

activities in finding Plaintiff not credible.

In addition, while not identified by Plaintiff, the ALJ supported his adverse

credibility finding with additional reasons. First, the ALJ found that “[t]he
[minimal] objective medical evidence is inconsistent with the claimant’s
allegations that his sympts hinder his ability to wortk Tr. 20-21. Subjective
testimony cannot be rejected solely because it is not corroborated by objective
medical findings, but medical evidence is a relevant factor in determining the
severity of a claimant’s impairmenollins v. Massanayi261 F.3d 853, 857 (9th
Cir. 2001).In support of this reason, the ALJ notes the minimal medical treatme

evidence, and cites tlomly psychological evaluation of Plaintiff completed by Dr.

Emma Billingswhich generally revealed “that the claimant’s cognitive ability was
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within the low average to average range of functioning.” Tr. 20 (citm§74).
Under the heading of “mental status” Dr. Billings noted that Plaintiff had good €
contact, was cooperative, and spoke in a clear manner with no articulation errg

Tr. 372. His thought process was logical, his responses were pertinent to the

discussion, and his fund of general knowledge was within the average range. Tr.

372-73. Dr. Billings further reported that Plaintiff was able to recall two recent
major news events, correctly identified current and past Presidents of the Unite

States, and named the states that surround Washington and five large America

cities. Tr. 373. Plaintiff's judgment for safety questions was appropriate and with

details, his memory was withewerage rangde had no difficulty completing a
three stage commanandhewas oriented times three. Tr. 373. Dr. Billings also
administered cognitive testing and found Plaintiff had a full scale 1Q of 87 whicl
in the lowaverage rangeand the results of WA/ testing showed scores in the
low averaged average range. Tr. 3-73l. Plaintiffreportecto Dr. Billings thathe
was attending community college and obtaining B grades. Tr. 21, 375. Overall,
Billings assesseRlaintiff as “an engaging young man who appears to function
with low average ranges.” Tr. 375. It is noted that Dr. Billiogmedthat Plaintiff
exhibited symptoms of inattention, distractibility and impulsivity associated with
ADHD which“may interferewith both is academic pursuits and employment in

the future.” Tr. 375However, he lack of corroboration of Plaintiff's testimony in
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the objective records a whole was properly considered by the ALJ, as it did not
form the sole basis for the adverse credibility finding.

Second, the ALJ found Dr. Billing’s notation that Plaintiff was likely
misreporting his drug use “suggests that the claimant is less than truthful furthg
diminishing his credibility.” Tr. 22 (citing Tr. 375). Specifically, Dr. Billings notec
in May 2011 that Plaintiff “reports that he continues to use marijuana. He stateq
that he often uses it at night and then reported his last use being two weeks ag
Is likely that his use is not accurately reported.” Tr. 3t3he hearing inuly
2012, Plaintiff testified that he used to buy marijuana from “random people” bult
stopped smoking a month previously. Tr. 4@\ claimant’s failure to be a reliable
historian regarding drug or alcohol usage may support an “ALJ’s negative
conclusions laout [his or her] veracity.Thomas 278 F.3d at 95Bunnellv.
Sullivan 947F.2d 341, 346 (9th Cir. 1991) (an ALJ may discredit a claimant’s
allegations based on relevant character evidence). Particularly in light of the
minimal medical opinion evidende the record, and the significant weight grante
to Dr. Billing’s opinionby the ALJ(Tr. 22), this is a clear and convincing reason
to reject Plaintiff's subjective testimony.

Finally, although notably absent from Plaintiff's briefing, the ALJ found th
“the lack of medical records and treatment further suggest that the claimant do

not feel his condition is severe, which undermines the claimant’s credibility.” Tr
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21.Unexplained, or inadequately explained, failure to seek treatment or follow
prescibed course of treatment may be the basis for an adverse credibility findir
unless there is a showing of a good reason for the fai@ne.v. Astrue495 F.3d
625, 638 (9th Cir. 2007). However, an ALJ “must not draw any inferences abo
an individual’'s symptoms and their functional effects from a failure to seek or
pursue regular medical treatment without first considering any explanations thg

the ndividual may provide, or other information in the case record, that may

explain infrequent or irregular medical visits or failure to seek medical treatmernt.

Social Security Ruling (“SSR”) 98p at *7 (July 2, 1996 gvailable at1996 WL

374186. Specifidy, disability benefits may not be denied because of a claimant

inability to afford treatmentSee Gamble v. Chate$8 F.3d 319, 321 (9th Cir.
1995).
Here, the ALJ supports this reasoning by noting that the medical evidenc

record is minimal, “[i]n fact, the only evidence is one consultative psychologica

evaluation and psychological treatment the claimant underwent while in schooll.

Tr. 20. Howeverthe ALJ fails to consider Plaintiff's explanation at the hearing
that he had no medical treatment because he could not afford it and has no me
insurance. Tr. 43. Thus, the ALJ’s rejection of Plaintiff's credibility based on
unexplained failure to pursue treatment was error. However, this error is harml

because, as discusssubve the ALJ’s remaining reasoning and ultimate
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credibility finding is adequately supported by substantial evide&ee Carmickle
533 F.3d at 11683.

For all of these reasons, and having thoroughly reviewed the record, the
court concludes that the ALJ supported his adverse credibility finding with
specific, clear and convincing reasons supported by substantial evidence.
B.RFC

A claimant's RFC is‘the most [the claimant] can still do despite [his or her
limitations.” 20 C.F.R. § 404.1545(a); 20 C.F.R. § 416.9459(se RFC
assessment is an administrative finding baseallaelevant evidence in the
record, not just medical evidendd. In detemining the RFC, the ALJ must
consider all limitations, severe and reevere, that are supported by substantial
evidence in the recor&edd.; Bayliss v. Barnhart427 F.3d 1211, 1217 (9th Cir.
2005) (RFC determination will be affirmed if supported by substantial evidence
see also Valentine v. Comm’r Soc. Sec. Adraif4 F.3d 685, 69(®th Cir. 2009)
(“an RFC that fails to take into account a claimant’s limitations is defective.”).
However an ALJ'sRFCfindings need only be consistent with relevant assessed
limitations and not identical to theffurner v. Comm’r of Soc. Seé13 F.3d
1217, 122223 (9th Cir. 2010).

Here, the ALJ found Plaintiff had the RFC

to perform a full range of work at all exertional levels. From a mental
standpoint, the claimant has the ability to understand, remember, and ca

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT ~16

ry




out simple routine tasks. The claimant would also work best independent
with only a few coworkers present, and the claimant would be able to hay
supeficial contact with coworkers, supervisors, and the public. The claimg
further requires hands on demonstration of tasks, and the claimant may 1
additional time to learn tasks, but is still able to do so within 30 days.

Tr. 19-20. In making this assessment, the ALJ gave “some weight” to the medi¢

opinions of agency evaluators Dr. Mary Gentile and Dr. Matthew Comrieatvho
the initial and reconsideration level of Plaintiff's cldiopined that while
[Plaintiff] had several moderate limitations, he was capable of performing work

Tr. 23(citing Tr. 7374, 85-86). Both doctors completed a mental residual

ly
/e
ANt
eed

al

functional capacity assessment (“MRFCA”) form that opined moderate limitations

in Plaintiff's ability to: maintain attention and concentration for extended periods;

work in coordination withor in proximity to others without being distracted by
them; complete a normal workdagpd workweek without interruptions from
psychologically based symptoms and to perform at a consistent pace without g
unreasonalel number and length of rest periods; interact appropriately with the
general public; accept instructions and respond appropriately to criticism from
supervisors; get along with coworkers or peers without distracting them or
exhibiting behavioral extremes; and respond appropriately to changes in the w
setting. Tr. 7274, 8586. The narrative portions of these opinions found that
Plaintiff “would have episodic waning of [concentration, persistence and pace]

to psych [symptoms]. He would do best in mis@ated environments....
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[Plaintiff] would do best [with] superficial public and coworker contact.
Supervision should be firm but fdir... More time in learning new work tasks
would be beneficial. Would learn best [with] haradsand demonstration.” Tr. 73
74, 8586.

Plaintiff argues that the ALJ failed to properly incorporate two of the
moderate “check box” limitations assessed by Drs. Gentile and Comrie into the
RFC, despite assigning the opinions “full weight.” ECF No. 18 H3.8As an
Initial matter, the court notes that despite Plaintiff's claims to the contrary, the A
did not assign “full weight” to these medical opinions, but rather asstgeed
“some weight."Tr. 23.Notably, Plaintiff does not assign error to the ALJ’s
analysis of the medical opinion evidence. Instead, Plaintiff argues that the ALJ
RFC failed to “capture” assessed moderate limitations in his ability to 1) compl¢
a normal workday and workweek without interruptions from psychologically bag
symptoms and to perform at a consistent pace without an unreasonable numbg
length of rest periods; and 2) accept instructions and respond appropriately to

criticism from supervisors. ECF No. 18 all8. The court disagrees.

2 The ALJ assigned “no weight” to the requirement of “firm but fair” supervision
because it was “too vague and broad.” Tr.AZ3noted by Defendant, Plaintiff

does not challenge this finding. ECF No. 20 at 8 n.1.
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First, Plaintiffargueghat theallegedomission of thepinedmoderate
limitation to Plaintiff's ability to perform at a consistent pace without an
unreasonably number and length of rest periods is not harmless error because
vocational expert (“VE”) testifiedpon questioning by Plaintiff's coundéiat ary
more than the “standafteak” of “one inthe morning, one in the afternoon, and
clock-out lunch” is“notvery well” toleratedand therefore asignificant
interference in the ability maintain a reasonable number and length of rest peric
under thigdefinition would “significantly impact” a person’s ability to sustain
employment. Tr. 63Plaintiff “precede[s]” this argument with an extended
“discussion”of why the term “moderateshould be interpreted “synonymously”
with the term “significant ECF No. 18 at 1012. This argument is inapposite and

largely unsupported by legal authorit@pecifically, Plaintiff's attempts to

® Plaintiff relies onSheppard v. Chatean unpublished 1997 Ninth Circuit
decision to support his argument that the terms “significant” and “moderate” ar¢
synonymously used&ee Sheppard v. Chatd©97 WL 60388%9th Cir. Sept. 30,
1997) (unpubshed decision)in Sheppardthe court analyzed the terms used in
Washington state disaly forms and federal MRFC forms, and found that
“[v]iewed in context,” the terms “significant” and “moderate” are synonymous.

ECF No. 18 at 14.1. However, this unpublished opinion is not binding preceder
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analogizehe terms'‘moderate” and “significant” based on step two regulations
that a person with a moderate mental limitaticeeta the definition of “severe,”
and that “severe” is then defined as “significantly limit[ing] an individual’'s ability
to perform work activities,” is fallacious reasoniogsed on guidelines entirely
unrelated tahe RFC analysis portion of the sequential evaluation. Further, a
acknowledged by Plaintiff, the term “moderate” is not defined on the MRFC
form used by Dr. Comrie and Dr. Gentile, @hd court is not persuaded to adopt 4
“common sense definition” offered by Plaintiff that the category between
“moderately limited” and “not significantly limited” should “at least” be
“significantly limited.” ECF No. 18 at 10rhis argument renders the terms actuall
used on the form meaningless and asks the court to interpret and apply a term
actually used on the form (“significantly limited”). The court declines to interpre
the MRFQA form in this way.

Furthermore, Plaintiff fails to show that the ALJ’s RFC finding is
inconsistent with thenoderatdimitations assessed by Drs. Comrie and Gentile.

First, Plaintiff’'s argument that the “check box” moderate limitations must be

included in the RFC fails because the findings in this section of the MRFCA arg

not intended to be part of the RFC assessment. Individual medical opinions are

and appears factually distinguishable from the instant case which does not incl

any assessment of Plaintiff using a state disabilityuatign form.
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preferred over cheekox reports? See Murray v. Hecklei722 F.2d 499, 501 (9th
Cir. 1983) This is consistent with the Social Security Administration Program
Operations Manual Systems (“POMS”) DI 25020.010(B)(1) which directs
adjudicators to the narrative portion of the MR¥{@ assessing a claimant’s RFC.
SeePOMS DI 25020.010(B)(1gvailable at

https://secure.ssa.gov/poms.nsf/Inx/04245100&MS24510.060(B)(2)(afthe

check box portion of the MRFCA is “merely a worksheet to aid the [medical
consultant] in deciding the presence and degree of functional limitations and th
adequacy of documentation and does not constitute the RFC assessihent”).
preferences alsoreflected in the MRF&s filled out by Dr. Comrie and Dr.
Gentile in this casdirectingthat “[tlhe questions below help determine the
individual’s ability to perform sustained work activities. However, the actual
mental residual functional capacity assessment is recordeel mathative
discussion(s) in the explanation text boxes.” Tr. 72[85. Comrie and Gentile

explained in narrative form that the concentration and persistence limitations n

* While the MRFQ@\ evaluations included in the DDE at the initial and
reconsideration levels do not include actual “checked boxes,” they are
categoricdl the same as MRFEforms and include designated space for an
additional narrative explanation. Thus, the court will analyze them as it Wuauld

“check box” portion of an MRFA form.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT ~21

e

pted




in the checkbox portion of the MRFCA would result in “episodic waning of

[concentration, pace and persistence] due to psych [symptoms]. [Plaintiff] would

do best in more isolateddrmonments.” Tr. 85. These limitations are consistent
with the ALJ’s assessed RFC that Plaintiff “has the ability to understand,
remember, and carry bsimple routine tasks” and “would also work best

independently with only a few coworkers present, and that [Plaintiff] would be

able to have superficial contact with coworkers, supervisors, and the public.” Tt.

19-20.

Moreover as noted by Defendam|antiff has not shown thatraRFC
limiting Plaintiff to simple, routinavork fails to adequatelgapturePlaintiff's
“moderate” limitationsas characterized by Drs. Gentile and ConkieF No. 20 at
9. The Ninth Circuit has widely held that an ALR&ECas®ssment of a claimant
adequately captures restrictions relatedoncentration, persistence grate
where the assessment is consistent with restrictions identified in the medical
testimony.See e.g Stubbs v. Danielse®39 F.3d 1169, 11734 (9thCir. 2008)
Here,Drs. Comrie and Gentile opined that Plaintiff was not significantly limited
his ability to carry out very short and simple instructions, but was moderately

limited in the ability to maintain attention and concentration for extendeddgério

> Notably, while they opined that Plaintiff was moderately limited in the ability tc

complete a normal workweek and workday without limitations from
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Tr. 72-73, 85 Thus,in accord withStubbsthe ALJ properly translatedrs.
Comrie and Gentile’s assessadderate limitation irPlaintiff’'s ability to complete
a normal workday and workweek without interruptions from psychologically bas
symptoms and perform at a consistent pace without an unreasonable number «
length of rest periods intan RFC assessment that Plaintiff only has the ability to
“‘understand, remember, and carry out simple routine tasks.” Tse&9%5tubhs
539 F.3d at 11734 (holding ALJ’'s RFC assessment limiting Plaintiff to “simple,
routine, repetitive work” properly captured medical opinion that Plaintiff was
moderately limited in the ability to perform at a consistent pace without an
unreasonable number and length of rest peyiods

Similarly, despite Plaintiff's cursory argument to the contrary, the court
findsthe RFC adequately encompasses Drs. Comrie and Gentile’s opinion that

Plaintiff had a moderate limitation in his ability to accept instructions and respo

psychologically based symptoms and perform at a consistent pace; Drs. Comri
and Gentile somewhat paradoxically found Plaintiff wassignificantly limited

in the ability to perform activities within a schedule, maintain regular attendanc

and be punctual within customary tolerances. Tr. 73, 85. In reviewing the entire

of the opinions it is therefore reasonable to assume that thisrate limitation
referred in large part to limitations regarding Plaintiff's ability to perform at a

consistent pace.
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appropriately to criticism from supervisors. ECF No. 18 at32'he narrative
portion of the medical opinions states that Plaintiff would do best with superfici;
public and coworker contact, and Plaintiff would need more time in learning ne
tasks and would learn besith handson demonstratiorilr. 7273, 8586. The
RFC adequately captures this limitation, and arguably expands it, by finding
Plaintiff would “work best independently with only a few coworkers present, an(
that claimant would be able to have superfic@itact with coworkers,
supervisors, and the public. The claimant further requires hands on demonstra
of tasks, and the claimant may need additional time to learn tasks, but is still al
to do so within 30 days.” Tr. 120. Thus, the ALJ did not ern capturingthe
social interaction limitations assessed by Drs. Comrie and Genitilthe RFC

As a final matterPlaintiff argues that the alleged failure to include these
moderate limitations is harmful because the VE testified that these limitations
would result in a finding of disability at step five. ECF No. 18 at 9DE3endant
responds that the questions posed by Plaintfilsnsel were not properly
supported by the opinion eviden&CF No. 20 at 14.3. The court agree$lhe
ALJ is not bound to accept as true the restrictions presented in a hypothetical
guestion propounded by claimant’s counsel. Rather, the ALJ is free to accept G
reject these restrictions ... as long as they are supported by substantial eviden

Magallanesv. Bowen881 F.2d 747, 7567 (9th Cir. 1989Jinternal citation and

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT ~24

W

|

lion

ble

ce.




guotation marks omitted$ee also Lewis v. Apfél36 F.3d 503, 517 (9th Cir.
2001)(“If the record does not support the assumptions in the hypothetical, the
vocational expert’s opiniohas no evidentiary value.Here, Plaintiff's counsel
asked the VE “if a person had a significant interference in their ability to mainta
a reasonable number and length of rest periods as you've defined, would that
significantly impact their ability tgustain employment?” Tr. 63. The VE
responded that “it would.” Tr. 63. However, as noted by Deferalahtliscussed

in detail aboveDrs. Comrie and Gentile did not opine that Plaintiff's limitation

was “significant,”and Plaintiff's counsel did not define what “significant” would

mean in the context of Plaintiff's ability to sustain employment. ECF No. 20 at 11.

Similarly, Plaintiff's counsel asked the VE to assume an individual needs extra
supervision “but at the same time doesn’t have the ability Eepaoormal
instructions and respond appropriately to criticisms from supervisors,” to which
VE responded that “[s]upervisors don’t respond well to someone who cannot
accept the information that is being imparted to them.” Tr. 62. However, Dr
Comrie and Gentile opined that Plaintiff had' emoderatg limitation in the ability

to accept instructions and respond appropriately to criticism from supervisors
that he “doesn’t have the ability® do s¢ as asserted by Plaintiff's counsel when
guestioningheVE. Tr. 73, 86 Thus, thecourt finds he hypotheticals propounded

by Plaintiff's counsel are not supported by the record, and the ALJ was therefo
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under no obligation to incorporate those alleged limitations in the REt@ad, as
discussed in detail above, the ALJ's RFC assesswasentirely consistent with
thelimitationsopined by Dr. Comrie and Gentile

CONCLUSION

After review the court findthe ALJ’sdecision is supported by substantial

evidence and free of harmful legal error.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff’'s Motion for Summary Judgment, ECF No., 1SDENIED.
2. Defendant’s Motion for Summary Judgment, ECF NQ.i20
GRANTED.

The District Court Executive is hereby directed to enter this Order and
providecopies to counsgénter judgment in favor of the Defendant, &dDSE
the file.

DATED this of March 9 2015.

s/Fred Van Sickle

Fred Van Sickle
SeniorUnited States District Judge
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