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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RICHARD BANGS

Plaintiff, No. 2:13CV-03136RHW
V.
ORDER GRANTING
CAROLYN W. COLVIN, DEFENDANT’'S MOTION FOR
Acting Commissioner of Social SUMMARY JUDGMENT
Security,
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
No0s.19 & 23 D. James Treepresentfichard Bangg¢‘Plaintiff” or
“Claimant”), and Special Assistant United States Attorney Thomas M. Elsberry
represents Defendant Commissione®ocial Security (the “Commissioner”).
Plaintiff brings this action seeking judicial review, pursuant to 42 U.S.C. § 405(
of the Commissioner’s final decision, which deniedapplication for Disability
Insurance Benefits (“DIB”) and Supplemental S#guncome (“SSI”) under

Titles 1l & XVI of the Social Security Act, 42 U.S.C 88 4@34 & 13811383k
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After reviewing the administrative record and briefs filed by the parties, the Col
is now fully informed. For the reasons set forth below, the Qparits
Defendant’s Motion for Summary Judgment, and directs entry of Judgment in
favor of Defendant.
l. Jurisdiction

Plaintiff filed concurrent applications for DIB and SSIDacember 6, 2007
AR 130-140. The alleged onset date was March 1, 20@32laintiff's application
was initially denied on January 29, 2008 53-61, and on reconsideration on
April 2, 2008 AR 63-73. Plaintiff filed a written request for hearing on May 15,
2008 AR 74.

1. The First ALJ Ruling

The first hearing with aAdministraive Law Judge (“ALJ”)occurred on
October 8, 2009AR 528-550.ALJ Kim Parrishheld a video hearing i@klahoma
City, Oklahoma Id. OnJanuary 15, 2010, the ALJ issued a decision finding
Plaintiff ineligible for SSI and DIB payments. ABB-22. The Appeé& Councll
denied Plaintiff’'s request for review on February 16, 2@&H 593595 making
the ALJ’s ruling the “final decision” of the Commissioner.

Plaintiff filed an appeal in the U.S. District Court for the Eastern District o
Washington on April 5, 2011. G¥1-3039JPH, ECF No. 1. On August 12, 2012,

through stipulation of the parties, the District Court issued an Order Adopting th
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Report and Recomendation of Magistrate Judge Hutton.-C3033JPH, ECF
No. 25; AR598-600.
2. The Second ALJ Ruling

The Appeals Council remand#te case to an ALJ. AR 6826.The
second ALJ was instructed by the Appeals Council to further evaluate the med
evidence and opinions, including that of treating psychiatrist, Dr. Bonnie Hartm
MD, and also to further evaluate the credibility of the Claimant62R

ALJ M.J. Adanspresided over a second hearing on October 10, ZR 3.
553577. The ALJ found the Claimant ineligible for SSI and DIB payments
October 23, 2013AR 512-528.Because the Claimant did not file written
exceptions and the Appeals Council did not reviesvdecision on its own, the
ALJ’s decision became the final decision of the Commissioner on thea§l
following the notice of denialAR 513.

Plaintiff timely filed the present action challenging the denial of benefits,
December 31, 2013. ECF Na.Accordingly, Plaintiff's claims are properly
before this Court pursuant to 42 U.S.C. § 405(Q).

lIl.  Sequential Evaluation Process
The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or

mental impairment which can be expected to result in death or which has laste
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can be expectei last for a continuous period of not less than twelve months.”
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to do his previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act. 20 C.F.R. 88 404.1520(a)(4) & 416.920(a){dyinsburry v.
Barnhart,468 F.3d 1111, 1114 (9th Cir. 2006).

Stepone inquires whether the claimant is presently engaged in “substanti
gainful activity.” 20 C.F.R. 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activities done or usually do
for profit. 20 C.F.R. 88 404.1572 & 416.972. If the claimant is engaged in
substantial activity, he or she is not entitled to disability benefits. 20 C.F.R. 88§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a sewgyairment, or combination
of impairments, that significantly limits the claimant’s physical or mental ability

do basic work activities. 20 C.F.R. 88 404.1520(c) & 416.920(c). A severe
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Impairment is one that has lasted or is expected to last for at least twelve mont
and must be proven by objective medical evidence. 20 C.F.R. 88 4009508
416.90809. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a
required. Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiegtbevere as to preclude substantial gainful activity.

20 C.F.R. §8 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:;

20 C.F.R. 8 404 Subpt. P. App. 1 (“the Listings”). If the impairment meets or
equals one of the listed impairments, the claimapérissedisabled and qualifies
for benefits.Id. If the claimant is noper sedisabled, the evaluation proceeds to
the fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R. 88 404.120(e)
& 416.920(e)(f). If the claimant can still perform past relevant work, the claima
Is not entitled to disability benefits and the inquiry enids.

Step five shifts the burden to the Commissioner to provdhbatlaimant is
able to perform other work in the national economy, taking into account the

claimant’s age, education, and work experiefe=20 C.F.R. 88 404.1512(f),

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c). To meet this
burdenthe Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numbers in the
national economy.” 20 C.F.R. 88 404.1560(c)(2); 416.960(d3&jran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissioner is governg
by 42 U.S.C. § 405(g). The scope of review under § 405(Qg) is limited, and the
Commissioner's decision will be disturbed “only if it is ngbsorted by
substantial evidence or is based on legal errdill'v. Astrug 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)). Substantial evidence means “more th
a mere scintilla but less than a preponderance; it is such relevant evidence as
reasonable mind might accept as adequate to support a concl&sinddathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (internal quotation marks omitted). In determining
whether the Commasioner’s findings are supported by substantial evidence, “a
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting eviden&abbins v. Soc.
Sec. Admin 466 F.3d 880, 882 (9thir. 2006) (quotindHammock v. Bowe879

F.2d 498, 501 (9th Cir. 1989)).
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In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALIMatney v. Sullivan981 F.2d 1016, 1019 (9th Cir.
1992). If the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsarhomasy. Barnhart 278 F.3d 947, 954 {<Cir.
2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decision, the conclusion must be upheld”). Moreo)
a district court “may not reverse an ALJ's decision on account of an error that i
harmless.’Molina, 674 F.3d at 1111. An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls tp® party
appealing the ALJ's decisio8hinseki v. Sander§56 U.S. 396, 469.0 (2009).

V. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized here. Plaintiff wa&years oldat the allegedateof
onset. AR 526Plaintiff did not completdigh school, but he did obtain his GED
and an associate’s degree as an information technology support spéd¢abst.
The ALJ listed his past relevant work as an electronics mechanis28Rie has

also worked as a clerk/receptionist, supply driver, mobile unit assistant, warehc
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worker, and a dishwasher, but the ALJ did not include these occupations in the
opinion. AR 234.

Plaintiff hasbeen assessed with mental health problems dinpieu
occasions. He has been diagnosed with major depression (AR 721), avoidant
personality disorder (AR 700, 721, 72é@hdbipolar disorderAR 726).Plaintiff
also has a history of gastrointestinal issues, including pain and gallstones. AR
491.

V. The ALJ’s Findings

The ALJ determined that Plaintiff was not under a disability within the
meaning of the Act from March 1, 2005, Plaintiff's alleged date of o§et518.

At step one the ALJ found that Plaintiff had not engaged in substantial
gainful activity sinceMarch 1, 2005AR 518(citing 20 C.F.R. 88 404.15#t seq.

& 416.971et seq).

At step two, the ALJ found Plaintiff had the following severe impairments;
personalitydisorder and affective disord&R 528(citing 20 C.F.R88
404.1520(c) & 416.920(c)ALJI Adams noted that there were disagreements
among the providers with regard to the correct diagnostic label, so the ALJ’s

opinion addressed all limitations addressedardless of the label. AR 518.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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At step three the ALJ found that Plaintiff did not have an impairment or
combination of impairments that meets or medically equals the severity of one
the listed impairments in 20.F.R. 88 404, Subpt. P, App. 1. AR8520.

At step four, relying on the vocational expert’s testimony, the ALJ found
Plaintiff had the residual functional capacity (“RFC”) to perform a full range of
work at all exertional levels, but with the following nonextertional limitations: (1)
Claimant can understand, remember, and carry out simple instructions with
unskilled (SVP 2) work; (2) he can make simple wrelated decisions; (3) he can
respondappropriately to superviserbut should not be required to work closely

with co-workers; (4) heean deal with occasional changes in work environment;

and (4) he can only have occasional exposure to and interaction with the public.

AR 520.

ALJ Adams determined that Plaintiff is unable to perform any past releva
work as an electronics mechanic. AR 526. The ALJ based this opinion on the
testimony of the vocational expeld.

At step five the ALJ also found that after considerifzintiff's age,
education, work experience, and RFC, there are other jobs that exist in signific
numbers in the national economy that Plaintiff can also perform. AR 527. Thes
include an industrial cleaner, a laundry sorter, and a hand paclhger.

I
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VI. Issuesfor Review

Plaintiff argues that the Commissioner’s decision is not free of legal error
and not supported by substantial evidence. ECF 8lat @.More specifically,
Plaintiff alleges that the ALJ erred by: (hpking an improper determination of
Plaintiff's credibility and (2)improperly rejecting the opinion of treating physician
Dr. Hartmanld.

VII. Discussion
A. The ALJ Properly Assessed Plaintiff's Credibility

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is credibl@mmasetti v. Astryé&33
F.3d 1035, 1039 (9th Cir. 2008). First, the claimant must produce objective
medical evidence of an underlying impairment or impairments that could
reasonably be expected to produce some degtee symptoms allegedd.
Second, if the claimant meets this threshold, and there is no affirmative eviden
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity of her symptoms only by offering specific, cl@ad cowincing reasons
for doing so.” Id.

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman

reputation for lying, prior inconsistent statements concerning the symptoms, ar

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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other testimonyy the claimant that appears less than candid; (2) unexplained ¢
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimant's daily activiti€amiolen v. ChateB0 F.3d 1273,

1284 (9th Cir.1996)When evidence reasonably supports either confirming or

reversing the ALJ's decision, we may not substitute our judgment for that of the

ALJ. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir.1999).

ALJ Adams determined that Plaintiff's “medically determireabl
impairments could reasonably be expected to cause some of the alleged
symptoms.” AR 521. However, the ALJ also found that Claimant’s statements
regarding intensity, persistence, and limiting effects are not entirely crddible.
The ALJ cited multiple specific reasons for the decision that Plaintiff's statemer
regarding hisymptomswere notfully credible.The record supports the ALJ’s
determination regarding credibility, and the Court does not find that the ALJ err
in determining Plaintiff's subjective complaints and alleged limitations were not
fully persuasive.

1. Inconsistency Between Plaintiff's Statements and the Record

First, ALJ Adams noted that when Plaintiff sought treatment formental
iliness related medical concerns, he often didmention his mental health issues,
which is inconsistent with severely limiting symptoms. AR 5b#& ALJ pointed

to the record’sreatment notes of normal psychiatric observations. AR. 522.
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During a 2007 hospital visit for severe chest p@iajmant was described as
having “normal affect and behavior.” AR 201. However, during the same
admission, the notes state that Claimant’s behavior is “inappropriate and appe:
anxious.” AR 208. Th&LJ noted this inconsistency and explained it as theltre
of having been up all night. AR 522. Additionally, the ALJ pointed téaunl

2008 medical visitfor a followup related to his gastrointestinal issuasyhich

the chart shows psychiatproblemsas“negative.” AR 492 There does appear to

be inconsistency in the record that may not substantially support the ALJ’s

AarsS

decision on this factor alone, but any error the ALJ made in this regard is harmless

in light of the remaining evidence the ALJ provided.
Significant to the ALJ was the results of objective medical testing that

conflicts with the Claimant’s subjective assessment of his limitatidres ALJ's

opinion noted that Plaintiff “scores well on mental status examinations, and has

demonstrated littldifficulty with attention and concentration.” AR 522. The

record indicates that he underwent testing supervised by Dr. Jay Toews, EdD, |

2007, and the results indicated thahlas “excellent ability” with regard to
attention, concentration, and processing of information. AR 241. Further, his vi
memory scores were in the average range, but his auditory memory test score
were much higheild. Thesewere the findingsglespiteDr. Toews’ notation that

Claimant appearethot highly motivated during testmn” Id. These objective

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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medical tests contradict Plaintiff's assertions that he struggles with memory an
concentration problems. AR 168, 171.

The record also indicates that soexamining physicianbelievedPlaintiff
may haveexaggerated his symptoms. Dr. Toews’ 2007 evaluation found Plaintif
to be ‘vague, cynical, argumentative, and manipulative.” AR 242. Dr. Toews
further stated that he suspected “disability seeking motivatidn.”

In 2012, another examining physician, Dr. Aaron Burdge, PhD, exgaoress

similar concerns to Dr. Toews. AR 6980. Dr. Burdge found Plaintiff's behavior

inconsistent with severe mental iliness, and he also described Plaintiff as vaguge.

AR. 699. In his assessment, Dr. Burdge stated that Plaintiff presented “with ce
paterns or combinations of features that are unusual or atypical in clinical
populations but relatively common among individuals feigning mental disorder.
Id.

Plaintiff exhibited determined, albeit strange, behavior when seeking a
diagnosis from Dr. Burdg&or exampleforty-five minutes following their
examination, Plaintiff called Dr. Burdge at his unlisted home phone number an(
stated “he needed to be found mentally ill/disablédl.He repeated this desire
more than once to Dr. Burdde. Also duringthis phone call, Plaintifattempted
to engage Dr. Burdge on the subject of his dissertation and religion, which Dr.

Burdge refused to discudd. While this behavior is troubling, it also demonstrate

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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Plaintiff’'s strong desire to obtain a positive diagispas well as the ability to
concentrate on and comprehend complex subjects such as a doctorate dissert
This is contrary to Plaintif6 assertion that he has significant limitations in
attention and concentration.
2. Plaintiff's Daily Activities

Also important to ALJ Adams in determiniijaintiff's credibility was the
level of independence Plaintiff demonstrated in his daily activities. ARS221
Theseactivities includedriving himself and family members, household chores
and repairs, readingideo games, carpentry, playing musical instruments, karatg
and billiards. AR 166.70.The ALJ interpreted these activities to be inconsistent
with allegations of severely limiting mental health symptoms. ARSB2A

Further, the record indicates in multiple locations that Plaintiff is an avid reader

AR 170 699 an activity that demonstrates concentration, persistence, and pace

The ALJ stated that these activities are inconsistent with severely limiting
symptoms. AR 522. In particular, they are inconsistent with Plaintiff's allegation
that he can spend up to twelve hours in a day with his eyes closed, ruminating
his problems. AR 522, 568Vhile Plaintiff is correct that in the Ninth Circuit, one
does not need to be “utterly incapacitated” to bgildk for benefitssee Fair v.
Bowen 885 F.2d 597, 603 (9th Cir. 198®)erecordthatdoes not corroborat

Plaintiff's assessment of sevdimitations.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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3. Plaintiff's Failure to Treat

Finally, the ALJ Adams opined that Plaintiff's failure to follow through witl
treatment undermined his credibility. AR 523 his Function Report to the Social
Security Administrationn December 2007, Plaintiff lamented that he needs
“psychiatric help ad therapy.” AR 173. He describéds selfimposed isolation
and behavioral problems that “run too deep after being ill for so ldthg.”
However, the record demonstrates that Plaintiff has repeatedly refused to take
medication to manage hsymptoms.

At least on one occasion, Plaintiff did seek medication to manage his
symptomsln September 2007, he was prescribed fluoxetine, an selective serot
reuptake inhibitor (“SSRI”), AR 251, but the record does not indicate that he to(
this at all, or at leagegularly.The ALJ noted in his decision that “less than a yea
later the claimant indicated he worried about the side effects of medication and
not describe ever having tried them.” AR 523.

In May 2008, hisreating physiciar. Debra Gould, MD, dsussed
medication options with Plaintiff, but the record does not indislageissued a
prescription at that timé\R 497. At this visit, Dr. Gould also discussed thyroid
testing (TSH) to attempt to better diagnose his depression, but Plaintiff refused
testing.ld. This is inconsistent with the statements made in the Function Report

2007 that the Claimant needed psychiatric help.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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A claimant’s statements may be less credible when treatment is inconsis
with the level of complaints or a claimant is not following treatment prescribed
without good reasomMolina v. Astrue674 F.3d 1104, 1114 (9th Cir. 2012)
When refushg prescribed treatment, the reasons presented for not follbweng
treatment must be related to the mental impairment and not a matter of person
preferenceMolina, 674 F.3d at 1114. Plaintiff testified that he will not take
psychiatric drugs becauséside effects and a concern for “industrial toxins.” AR
569. He stated that he doesn’t trust drug companies and “would rather just find
some other way to deal with my problenidd. These reasons demonstrate a
personal preference, rather than attributable to mental illness.thauSourt will
not disturb the ALJ’s finding on credibilityased on lack of treatment.

B. The ALJ Properly Rejected the Opinions of Plaintiff's Treating

Physician.

1. Legal Standard

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinions: (1) treating
providersthosewho actually treat the claimant; (2) examining providdrsse

who examine but do not treat the claimant; and (3}e&x@mining providerghose

1 Even these statenents are inconsistent with the record. Despite his
assertions about nedications and the drug industry, the record does indicate
that Plaintiff was confortable taking fanotidine to manage his acid refl ux.
AR 251.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~ 16

rent

al




10

11

12

13

14

15

16

17

18

18

20

who neither treat nor examine the claimamtster v. Chater81 F.3d 821, 830 {9
Cir. 1995).

A treating provider’s opinion is given the most weight, followed by an
examining provider, and finally aon-examining providerld. at 80331. In the
absence of a contrary opinion, a treating or examining provider’s opinion may 1
be rejected unless “clear and convincing” reasons are proveded.830. If a
treating or examining provider’s opinion is contradicted, it may only be discoun
for “specific and legitimate reasons that are supported by substantial evidence
the record.'ld. at 83031.

The ALJ may meet the specific and legitimate standard by “setting out a
detailed and thorough summary of thets and conflicting clinical evidence,
stating his interpretation thereof, and making finding4agjallanes v. Bower881
F.2d 747, 751 (9Cir. 1989) (internal citation omitted). When rejecting a treating
provider’s opinion on a psychological impairment, the ALJ must offer more thar
his orher own conclusions and explain wing or she, as opposed to the provider,
is correctEmbrey v. Bower849 F.2d 418, 4222 (9" Cir. 1988).

2. The ALJ provided specific and legitimate reasons for rejecting?laintiff's
treating physician’s opinion based on subtantial evidence in the record.

Plaintiff alleges that the ALdrred by giving little to no weight to the

opinion of treating psychiatrist Dr. Hartman. ECF No. 19 atr2ée decision,

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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ALJ Adams stated théittle weight was given to the July 2008 and January 2009
Department of Social and Health Services (“DSHS”) evaluations performed by
Hartman AR 525, and a Mental Residual Functional CapatRyC”)

Assessment form filled out by Dr. Hartman on Octdbg 2008. AR 29294

The ALJ provided three reasons for this decisionDfl Hartmandid not
have sufficient time treating the clien¢sulting in an insufficient longitudinal
perspeate; (2) Dr. Hartman did not perform any objective testing ahdde
heavily on subjective statements by the claimant; and (3) there was inconsister
betweerDr. Hartman’sfindings and e rest of the medical record, includitg t
opinions ofDrs. Toews and Burdgend the Claimant’s activitie®\R 525.

The ALJ citedto specific and legitimate evidence in the medical record to
properly explain her decision to reject the opinion of Dr. Hartman. The Court w
not disturb the finding regarding the ALJ’s decision.

1. Longitundinal Perspective

Length of treatment relationshgmd frequency of evaluation are factors for
an ALJ to consider when determining the weight to give a physician’s opinion.
C.F.R. 88 404.1527(c)(2)(i), 416.927(c)(2)(Na treating physiciankas seethe
claimanta number of timesto have obtained a longitudinal picturaf the
claimant’'simpairmentthe ALJ will give the source's opinion more weight than a

nonttreating providerld.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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In the opinion, the ALJ stated that Dr. Hartman lacked a “significant
longitudinal perspective of the claimant” because she saw the Claimant only fiv
times in seven months. AR 525. Plaintiff asserts that Dr. Hartman actually saw
more frequently than the record indicates. ECF No. 19 at 28. However, the req
only containdrief treatment notes for five visits between April 2008 and Januar
2009. AR 301321.In the course of those five visits, there are lengthy gaps in
between several of the visits. AAR1-306.There are no visits documented
betweerApril 16 and July 2, 2008, a gap of nearly three months. AR3BG5
Again, there are no visits betweduly 16 and October 22008,a gap of over
three months. AR 30304.

Even Dr. Hartman seems to recognize that Plaintiff does not regularly se
treatmentDr. Hartman stated in her July 2008 assessment for DSHS that the
Claimant “comes to treatment regularly,” AR 305, but her later assessment,
performed in January 200&tates only that the Claimant “comes to treatment.” A
299.Herrecommendatiagmchange to reflect this as welin July 2008the
recommendation imdividual therapy every other week, AR 29@itin January
2009the recommendation is once per momtR 299. Yet, even despite this
changethe record demonstrates Plaintiff did not adhere to either recommendat

The RFC Assessmeribrm, which was also given little weight by the ALJ,

wasfilled out by Dr. Hartman on October 27, 2008, AR 2. This October

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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2008 visit came more than three months after the most recent visit to Dr. Hartn
in the record. AR 30304. The ALJ incorrectly noted in his opinion that Dr.
Hartman had only seen the Claimameftimes in total, which did not provide a
longitudinal perspective. AR 526. However, the record showdxhddartman
had only seen the Claimathireetimes befordghe visitduring which shecompleed
thisform. AR 303306.This would provide an even shorter longitudinal period.

In conclusion, Dr. Hartmarecommended a more frequent visit schedule
than the Claimant adhered to. With the long gaps in treatment and the relativel
few visits prior to making her conclusions, the Ca@aateptshe ALJ’s opinion
that Dr. Hartman did not have the appropriate longitudinal perspective as a req
to give little weight to her opinion.

2. Lack of Objective Testing, Reliance on Subjective Complaints, and

Inconsistency with the Medical Record

The ALJ also stated that Dr. Hartmanijginions weragiven little weight
becauselw failed to perform any objective testing, her findings were inconsiste
with the objective testing performed by other physiciaes,assessment does not
reference any objective observatioaisd she relied heavily on Plaintiff's
subjective complaints and assessmekis525.

TheRFCAssessmenfbrm was a series of checked boxes regarding

Plaintiff's limitation. AR 292294.Thevery limited explanation for any of the
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checked boxeare“Ongoing irritability and social avoidance (sic) Depression
causes lIss of concentration and good decision making”. AR 294. As discussed
previously, this idighly contradictoryto the testing performed by DFoews

which demonstrated “excellent ability” in concentration. AR Z&E also supra
pp. 1213.

A lack of objectivetesting orfindings alone is not a valid reason to reject a
treating physician’s opinion; howevertraating physician’s opiniomay be
rejected when it lacks supporting objective evidence, is contradicted by the rec
and is based on subijective reports of the claini@atson v. Comm'r of Soc. Sec.
Admin.,359F.3d 1190, 1195 (9th Cir.2004ee alsdButler v. Astrue773 F.

Supp. 2d 975, 980 (D. Or. 20(Epecifically discuss opinion in the form of a
faulty checklist)

The ALJ describes Dr. HartmarR~C Assessment form as “too vague and
general” and provides inconsistent opinions witleuficientexplanation. AR
525526. Dr. Hartman'sxplanations for her findingare limited to twdorief
sentencesAR 294. Further tese findings are contrary tbjective clinical
findingsand opiniongrom other physician®dDrs. Toews and BurdgAR. 238
248 698-703 Despite Plaintiff's assertion that Dr. Hartmaeigluations include
objective evidence gained by her training and observation of her patient, ECR

19 at 30, hetreatment notes ateo limited tosupport this contention. AR 301
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306.Thus, lke the RFC Asessment form, it is unclear from the limitezhtment
notes howDr. Hartman developed the opinion in loginions provided to DSHS
in July 2008 and January 2Q0%R 287-290,296-299.

Dr. Hartman’s DSHS assessments also are not supported by the record.
formsstate thaPlaintiff has marked limitations on his ability to learn new tasks
and exercise judgment, ahtd depression causes loss of concentration and
prevents good decision making. AR. 289, 298. Timsctly contradicts Dr. Toews'’
test resultshatshowthe Claimant “has excellent ability to acquire new verbal
information and that ability to access stored information by recall is in the Supe
range,” and has no indication of memory deficits or impairments. ARs242also
suprapp. 1213.

To the extent that there is more than one rational interpretation of the reg
the ALJ’s findings must be upheld when, as here, they are supported by reasol
drawn inferencesMolina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). (“Even
when the evidence is susceptible to more than one rational interpretation, we n
uphold the ALJ’s findings if they are supped by inferences reasonably drawn
from the record”). The ALJ cited to specific and legitimate evidence in the rhed
record to properly explain héecision to reject the opinion of Dr. Hartman.
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VIII. Conclusion

Based on the foregoing, the Court finds the Commissioner’s decision is f
of legal error and supported by substantial evidence. Therefore, Defendant’s
Motion for Summary Judgment is granted.

Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff's Motion for Summary JudgmeCF No. 19 isDENIED.

2. Defendant’'s Motion for Summary Judgmef©,F No. 23,is
GRANTED.

3. The District Court Executive is directed to enter judgment in favor of
Defendant and against Plaintiff.

IT IS SO ORDERED. The District Court Executive is directed to enter thig
Order, forward copies to counsel arldse the file

DATED this 7th day ofDecember, 2015.

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge
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