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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JASON "J. LEE" SUTTON,
Plaintiff,
V.

RAMON RUIZ, Washington State
Department of Corrections Officer;
SCOTT LOWDER, in his individual
and official capacity; and STEPHEN
SINCLAIR, in his individual and
official capacity,

Defendants.

No. 2:13-CV-5064-SMJ

ORDER GRANTING IN PART
AND DENYING IN PART
DEFENDANTS MOTION TO
DISMISS

D.

Before the Court, without oral argumers,Defendants’ Motion to Dismig
and Memorandum in SuppoB&CF No. 72. Defendantsk the Court to dismis
Plaintiffs Second Amended Complaint, EQlo. 70, under FeddrRule of Civil
Procedure 12(b)(6). Having reviewed the plegd and the file in this matter, t

Court is fully informed and will grant ipart and deny in part Defendants’ Mot

to Dismiss.
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l. BACKGROUND

A.  Procedural History.

Plaintiff, an inmate proceedingro se and in forma pauperis had his
Amended Complaint, ECF No. 25, digsed for failure to state a claieeECF
No. 69. The Court dismissed his Washowtublic Records Request Act cla

with prejudice, but gave Plaintiff leavto amend his complaint on his Eig

m

nth

Amendment claim. ECF No. 69 at 15, &ecifically, the Court indicated that

Plaintiff could possibly survive dismissalhk pled sufficient facts demonstrat

that Defendants knew of the alleged rigk Plaintiff's safety and if he pled

sufficient facts regarding an incident involving a physical confrontation
another inmate. ECF No. 6@ 14-15.

Plaintiff fled a Second Amended Cotamt (“complaint”), ECF No. 70, o
May 22, 2014. In addition to Ramon Ruilae original named Defendant, Plain
has also added Bernard Warner, tBecretary of the Washington St
Department of Corrections, Stephen Binclair, the Superintendent of t
Washington State Penitentiary, and bdoowder, the Shift Lieutenant at t
Washington State Penitentiary in Walla Wallas Defendants in the actig
Plaintiff reasserts his claims under 4RS.C. § 1983, arguing primarily th

Defendants violated his Eighth Amenenmt right to be free from cruel a

! Plaintiff is currently incarcerat at this corretional facility.

ORDER-2

ng

with

iff

ate

he

DN.

at




10

11

12

13

14

15

16

17

18

19

20

unusual punishment by (1) issuing an infraction report that named him

informant and (2) failing to take any amti to protect him once informed of t

dangers he faced as a regilbeing labeled a “snitchdue to the infraction repoit.

Plaintiff also argues that this condwablated the Washington Administrati

Code and constitutes negligence under staté BGF No. 70, at 33-40.

as an

he

—

Defendants have asked the Court wnidss Plaintiff's various claims under

Rule 12(b)(6). ECF No. 72. Specifically, f2adants argue that Plaintiff has fai
to state an Eighth Amendment claim besmithe has not satisfied either
objective or subjective components necessarypaintain such an action. ECF N
72 at 10-13. Defendants also argue thatrf@ff has failed to establish a violatig
of the Washington Administrative Code basa two of the sections that Plain
relies on are inapplicable and the thirdmiés prison officials to include th
names of witnesses on infractionpoets. ECF No. 72 at 13-14. Final
Defendants argue that Plaintiff has faitedestablish a state law negligence cl
because he has not complied with stajuteiquirements necessary to mainta
tort claim against the statetECF No. 72 at 14-15.

In addition, Defendants Sinclair and Lowder argue that Plaintiff ha

established their personal rpeipation, which warrantglismissal of Plaintiff’s

2 Plaintiff lists seven causes ation in his Second Amended Complaint. ECF No. 70 at 3
A liberal construction of his coplaint, however, leads this Court to discern these |1
actionable claims.

? Plaintiff has subsequently coneethis state law negligence claifeeECF No. 77 at 19.

ORDER-3

ed

the

iff

e

Y,
Aim

na

not

v}

3-40.
hree




10

11

12

13

14

15

16

17

18

19

20

claims against them. ECF No. 72 at 154b6the alternative, all Defendants arg

that they are entitled to qualified immtnfrom damages. ECF No. 72 at 17-19.

The additional facts pled by Plaifi have sufficiently cured th

deficiencies present in his first comipiato survive Defendants’ 12(b)(6) moti

on the Eighth Amendment claim. Howev@&aintiff has failed to state a clajm

against Defendant Sinclair and his otlodims fail. Accorihgly, Defendant’s

Motion to Dismiss, ECF No. 72, isauted in part and denied in part.
B.  Factual History.”

On or about September 17, 2011, Riffimbserved an inmate enter anot
inmate’s cell, which was against prisomes. ECF No. 70 at 17. Suspectin
fight or some other dangerous conductififf reported what he had seen
Defendant Ramon Ruiz, a corrections officer on duty at the tameAfter a brief
investigation, Ruiz determined that teelnad been a violation of prison rul
documented the inmates’ misconduct iniafmaction report, and submitted it
his superiors for reviewld. at 18. Defendant Scott Lowder reviewed
infraction report, approvedt as written, and orderethat it be served on tt

infracting inmateld. Though the infraction report listed Plaintiff as an inform

* This section is based on the Second Amer@emhplaint’s, ECF No. 70, factual allegatio
See Ashcroft v. Igbab56 U.S. 662, 678 (2009). This Coednstrues pleadings in the lig
most favorable to the plaintiff and accepts all matdactual allegations in the complaint,

well as any reasonable inferenarawn therefrom, as tru&roam v. Bogan320 F.3d 1023,

1028 (9th Cir. 2003).
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none of the prison officials redacted or removed Plaintiff's name from the
before serving it on the offending inmale. at 19.

This caused Plaintiff to be labeled Saitch” and “a ré& and has led tq
Plaintiff's harassment at éhhands of other inmatdsl. Plaintiff has been bulliec
verbally assaulted, threatenexhd physically confrontedd. at 24. In particulaf
Plaintiff has had issues with James Regderinmate who has repeatedly targe

Plaintiff as a result of the infraction repold. at 24-25. According to Plaintif

Reeder has bullied and harassed Plaintiff for morthsat 25. On October 2P

2013, Plaintiff and Reeder fought and Plaintiff sustained an injdirat 24.

None of these incidents, other thae thne involving the fight with Reede

were reported to prison staffd. This was because Plaintiff did not tr
Defendants or other prison officials to imain his anonymity rad he did not war
to further his reputation as “snitch” among inmatedd. Despite his failure t
report these incidents through officiathannels, Plaintiff informally tol
Defendants Ruiz and Lowder of the the2he faced and believes the Defend
knew of the dangers he was facing forledst two years prior to the repor
incident.Id. at 25. None of the Defendantsok any steps to address the dar
Plaintiff faced as a result of the infraction report.
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Il. DISCUSSION

A. Legal Standard

A motion to dismiss pursuant to Rule ) tests the legal sufficiency
a claim.Conservation Force v. Salaza646 F.3d 1240, 1241-42 (9th Cir. 20]
(quotation marks and citations omitted). Galg, a court’s review is limited t
the complaintDaniels-Hall v. National Educ. Ass'1629 F.3d 992, 998 (9th C
2010). Courts may, however, considertt@as subject to judicial notice a
documents incorporated by reference in the compldihtited States v. Ritchi
342 F.3d 903, 908 (9th Cir. 2003). The Court must accept the well-pled f
allegations as true and draw all reasoeabferences in favor of the non-movi
party.Daniels-Hall 629 F.3d at 998.

To survive a motion to dismiss, tifeomplaint must contain sufficiel
factual matter, accepted as true, to ‘stateaim of relief that is plausible on

face.” Ashcroft v. Igbal556 U.S. 662, 667 (2009) (quotiBgll Atlantic Corp. v

Twombly 550 U.S. 544, 570 (2007)). “A claim ddacial plausibility when the

of
1 1)

O

D

actual

ng

plaintiff pleads factual content thatl@ks the court to draw the reasonable

inference that the defendant liable for the misconduct allegedld. (citing
Twombly 550 U.S. at 556). But, in this Cinguprisoners proceeding pro se
entitled to have their pleadings liberatignstrued and to have any doubt reso

in their favor.Wilhelm v. Rotmar680 F.3d 1113, 1121 (9th Cir. 2012).
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B. Section 1983
“Traditionally, the requirements forelief under §8 1983 have be
articulated as: (1) a violation of rightsotected by the Constitution or created

federal statute, (2) proxirtely caused (3) by the conduct of a ‘person’ (4) ag

under color of state law.Crumpton v. Gates947 F.2d 1418, 1420 (9th Cir.

1991). “Because vicarious liability is indpable to . . . 8 983 suits, a plaintif
must plead that each Government-offiatfendant, through the official’s ov
individual actions, has violated the Constitutioigbal, 550 U.S. at 663. Th

said, the Ninth Circuit permits “plaintiff® hold supervisors individually liable

8§ 1983 suits when culpable action, or inawtiis directly attributed to them,.

Starr v. Baca652 F.3d 1202, 1205 (9th Cir. 201A) plaintiff does not have “t

allege that a supervisor was physicalifesent when the injury occurredd.

Indeed, in an Eighth Amendment failure to protect suitjhg supervisor's

participation could include his ‘own cuple action or inaction in the trainin
supervision, or control of his subordinates,’ ‘his aegaence in the constitutior
deprivations of which the complaint is made,’ or ‘conduct that showed a re
or callous indifference tthe rights of others.”ld. (quotingLarez v. City of Lo
Angeles946 F.2d 630, 646 (9th Cir. 1991)).

Defendants Sinclair and Lowder ak that Plaintiff has failed t

adequately plead their personal par@étipn in the matterECF No. 72 at 15.
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Specifically, Defendant Sinclair believesatifPlaintiff's Complaint fails to bring
forth with any specificity how he actia participated in actions again
[Plaintiff|.” Id. Defendant Lowder believes tha®laintiffs Complaint likewise
fails to plausibly allege [that he] personapwrticipated in the failure to prote
claim.” Id. The Court agrees with Defendant Sinclair and dismisses Plai
claims against him, but finds that Plaiihhas pled sufficient facts to state g
1983 claim against Defendant Lowder.

Plaintiff alleges that Defendant Slair is responsible for supervisil
Defendants Lowder and Ruiz and for ensgrihat his subordates know how t
draft and subsequently authorize infrantireports. ECF No. 70 at 7. Furth
Plaintiff asserts that Defendant Sinclaifailure to properly train Defendarn
Lowder and Ruiz “caused the plaintiff be exposed, and outed as an informa
other prisoners.ld. at 8. To substantiate theslaims, Plaintiff relies on th
allegations that Defendant Sinclair nssponsible for authorizing and enforc
local Prison Operational Memoranda, ierh regulate the infraction reportir
process, and that these Memoranda é&staddl insufficient safeguards to prev
the type of harm Plaintiff has sufferdd.at 31.

Even after accepting thesclaims as true, Plaintiff has not alleged
Defendant Sinclair knew or should have known that the lack of appropriate

Operational Memoranda would result inconstitutional conduct by subordinat
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Instead, Plaintiff believes that Defend&tiz and Lowder’s revealing him as

informant evinces Defendant Sinclair’'sl@iae to properly train and supervise

subordinatesld. at 8. This is conclusory andsifficient. Accordingly, Plaintiff's

claims against Defendant Sinclair fall.

an

NIS

But Plaintiff does raise sufficient facto make out a 8§ 1983 claim against

Defendant Lowder. Plaintiff alleges ah Defendant Lowder was the shift

lieutenant in charge of supervising tbeafting and filing of Defendant Ruiz

infraction reports.d. at 9. Because Defendant wder permitted a report th

named Plaintiff as an informant to beax on another inmat®laintiff believes

Defendant Lowder is culpable for tdamage caused by the infraction reptutt

at 9-10. This Court finds such allegationgTficient to survive Defendants’ Ruyle

12(b)(6) motion. Plaintiff has sufficiegtlalleged that Defendant Lowder’'s o
culpable action or inaction in the supesign of Defendant Ruiz caused injury.
C. Eighth Amendment claim

[P]rison officials have a duty . . . tprotect prisoners from violence at {

hands of other prisoners.Hearns v. Terhune413 F.3d 1036, 1040 (9th Ci

S

@t

VN

he

Ir.

2005) (quoting=armer v. Brennan511 U.S. 825, 833 (1994)). But such an injury

only rises to the level of an Eighth Amendment violation when “(1)
deprivation alleged is ‘objtiwely, sufficiently seriousand (2) the prison official

had a ‘sufficiently culpablstate of mind,” acting with deliberate indifferencll’

ORDER-9
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(quotingFarmer, 511 U.S. at 834). A prison official does not act with deliberate
indifference “unless the official knows @nd disregards an excessive risk to
inmate health or safetyFarmer, 511 U.S. at 837.

Allegations that prison officials called ammate a “snitch” in the presence
of other prisoners has been sufficienstate a claim of deliberate indifferencg to
an inmate’s safetysee Valandingham v. Bojorqu&66 F.2d 1135, 1139 (9th Cir.

1989). But such a claim can bgjected if other prisa@rs have not actually taks

D
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affirmative steps to hen the labeled inmatéMlorgan v. MacDonald 41 F.3d
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1291, 1293-94 (9th Cir. 1994).

Here, Plaintiff alleges that DefendaRiiz issued an “infraction repc

[that] listed plaintiff as the source of [ap, which lead to [another inmate] bei

)rt

ng

caught.” ECF No. 70 at 19. According taaitiff, once this other inmate saw the

infraction report, he shared Plaintiff'santity with other inmates. ECF No. 71

19. This led to Plaintiff being labeled“eat” and a “snitch,” and ultimately, t

Plaintiff's confrontation with andier inmate. ECF No. 71 at 19.

1. Obijective prong analysis

Defendants argue that Plaintiff canrsattisfy the first, objective prong,
his Eighth Amendment claim because theyadtual physical injury the Plainti
sustained was a result of a fight that he instigade®ECF No. 72 at 11. (“Th

physical injuries the Plaintiff alleges baffered from the alteation are due to h
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assault of offender Reeder.Given the procedural postiof this case, howeve
this Court cannot make sueffactual determination.

Plaintiff claims that “he has had to defend himself numerous times’
result of Defendants’ actions. ECF No. 7@4t As an example, Plaintiff points
his altercation with inmate Reeder, whicesulted in injury. ECF No. 70 at 2
According to Plaintiff, this altercatiowas just one of many involving Reeder :
other prisoners. ECF No. 70 at 24, 2Befendants believe that in th
confrontation “Plaintiff was the aggressaiid that “this altercation fails to shq
deliberate indifference or failure to qtect.” ECF No. 72 at 112. Plaintiff
complaint contradicts this view of thadts. At this stage of proceedings, {

Court accepts Plaintiff's well-pled factual allegations as &nd construes h

complaint liberally. By supporting his brdar allegations of hen with a specifi¢

instance of violence that resulted in iryju Plaintiff survives Defendants’ Ru
12(b)(6) motion as to the first prong of his Eighth Amendment claim.

2. Subijective prong analysis

Defendants also argue that Plaintifishdail[ed] to allege any facts the
would show Defendant Ruiz, or any okétBefendants, were actually aware of
substantial risk of harm when thefraction was written.” ECF No. 72 at 1
Defendants are correct thigarmer requires an official to know of and disreg:

“an excessive risk to inmate health ofesg’ to satisfy the subjective prong of t

ORDER- 11

,

as a

and

1S

DW

S

his

S

le

ANy

2.

ard

he




10

11

12

13

14

15

16

17

18

19

20

failure to protect analysis. 511 U.S. &27. This requires prison officials to
aware of facts from which theference could be drawndaha substantial risk (
serious harm exists, and the offisiamust also draw the inferenc8ee id
Allegations in a pro se complaint suffioieto raise an inference that the nar
prison officials acted withdeliberate indifference—i.ethat they knew the
plaintiff faced a substantial risk of rsgus harm and disregarded that risk
failing to take reasonable measure to ahttstates a failure to protect clai
Hearns 413 F.3d at 1041-42.

Here, Plaintiff has made such &osving. Defendants are correct t
Plaintiff alleges that Defendants should h&wmewn of the risk that was createc

the time the infraction was written. Defendaatre also correct that Plaintiff h

be

f

ned

m.

nat

at

as

not shown Defendants’ to be aware of sabsal risk of serious harm at the time

the infraction report was written. But Ri#if has also alleged that Defenda
actually knew of this risk after he sehem multiple communications and tried
follow various internal administrative ahnels to have the issue addressasb
ECF No. 70 at 16, 23-25. Construed libgrathese facts sufficiently show th
prison staff knew that Plaintiff faced substantial risk of serious harm 3
disregarded that risk by failing tokiareasonable measures to abate it.
I
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D. Washington Administrative Code claims
Plaintiff argues that Defendants viadtthe Wash. Admin. Code (WAC) 88
137-28-270; 137-2290; and 137-28-300. These claimscessarily fail because
none of the cited sections of the WAQpapto Plaintiff directly. Instead, WAC 8
137-28-270 concerns the pracee for filling out a reportor a serious infraction,
§ 137-28-290 concerns the process afforbethmates prior to an administrative
serious infraction hearing, and 8 137-28-300 concerns the process for |[such a
hearing. For Plaintiff to state a claimrfthe violation of one of these sections,

Defendants would have had to issue laminfraction report. Plaintiff does not
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make such an allegation, and sohas failed to state a claim.

E. State law negligence claim

Because Plaintiff has conceded thisiri, this Court grants Defendants

motion to dismiss Plaintiff's state law negligence cla&8aeECF No. 77 at 19.
F.  Qualified immunity

Defendants argue that they are erditte qualified immunity. ECF No. 7
at 17. Specifically, “Defendant Ruizasonably believed his taans were lawfu
when he placed the Plairftf name as the source iofformation on the infractio
report” and that “Defendaritowder reasonably believdds actions were lawfl
when reviewing the infraction reportd. at 19. This Court disagrees.
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“[G]overnment officials performing disetionary functiorjare entitled to]
gualified immunity, shielding them fromwl damages liability as long as thg
actions could reasonably have been thougirsistent with the rights they &

alleged to have violated.Anderson v. Creightgn483 U.S. 635, 638 (198

(citations omitted). There is a twaart analysis for such claimSee Saucier V.

Katz, 533 U.S. 194, 201 (2001). First, a courtstnconsider whether facts “[t]aks
in the light most favorable to the partgsarting the injury . . . show [that] t
[defendant’s] conduct violat a constitutional right.Id. at 201. Second, a col
must determine whether the right was che@dtablished at the time of the alleg
violation. Id. However, even if the violated rightas clearly established, it may
difficult for a defendant to determine howetrelevant legal doctrine applies to
specific factual situationd. at 205. Accordingly, oftiials are entitled to qualifig
iImmunity in cases where the actionsaoflefendant are objectively reasonabl
light of the facts and circumstances confronting hiearson v. Callahgn555
U.S. 223, 244 (2009).

Here, as discussed above, Plaintif§ lsafficiently alleged that Defendat
violated his Eighth Amendment right. Plafhhas also sufficiently establishg
that this right was clearly established the time of the violation and th
Defendants did not act reasonably given the circumstances. Though F

failed to state a claim under WAC 88 138-270 and 290, these administrat

ORDER- 14
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sections are instructive for purposes of a qualified immunity analysis. Ir

prison staff members are clearly instructédt in issuing an infraction repoft,

“[c]onfidential information and the identitied confidential informants shall n

be included.” WAC § 137-28v0(1)(h). Also, “where m@orts and records contdi

information that might reasonably compmise the security or safety of t
institution or its inmates, these refwrand records shall be identified
confidential and withheld WAC § 137-28-290(2)(f).This Court finds thes
directives to be abundantly clear; innsashould not be served infraction rep(
or other documents that list names dbmmants. Further, the Ninth Circuit h
clearly established that prison officials labg an inmate a “snitch” gives rise tq
viable Eighth Amendment claimSee Valandingham866 F.2d at 113§
Accordingly, Defendants are not entitled to qualified immunity.

1.  CONCLUSION

Plaintiff has sufficiently alleged fastto state a claim against Defendg

Ruiz and Lowder under 42 USC § 1983 fwwlations of his Eighth Amendme

deed,

as
e
DItS
as
) a

3.

INtS

Nt

right. Plaintiff has not, however, sufficity alleged that Defendant Sinclair topk

or failed to take any sort of individualgulpable action that resulted in Plaintif
injury. Also, Plaintiff has failed to state a claim for violations of the Washin
Administrative Code or a state law negliige claim. Because the violated ri

was clearly established at the time dflation, Defendants Ruiz and Lowder

ORDER- 15
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not entitled to qualified immunity. Finally, Defendants do not challenge
inclusion of Defendant Warnen the suit, and so Plaiff may proceed with hi
remaining claims against that defendant.

Accordingly,IT IS HEREBY ORDERED :

1.
2.
3.
4,
5.
6.

I

I

I

I

I

/

ORDER- 16

Defendants’ Motion to Dismis§&CF No. 72 is GRANTED in part
andDENIED in part.

Plaintiff’'s claims against Defendant Sinclair &SMISSED.

Plaintiff's ~ Washington ~ Admmistrative  Code claims af

DISMISSED.

Plaintiff's state lawnegligence claim i®ISMISSED.
Plaintiff's Eighth Amendment eims against Defendants RU
Lowder, and Warner survive Bandants’ Motion to Dismiss.
The Clerk’s Office shidissue a notice setting a telephonic schedu

conference.
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7.  The case caption is amended as follows:
JASON "J. LEE" SUTTON,
Plaintiff,
V.

BERNARD WARNER, in his individual and official capacity; SCO
LOWDER, in his individual andofficial capacity; and RAMON
RUIZ, in his individual and official capacity,

Defendants.

IT IS SO ORDERED. The Clerk’s Office is d&cted to enter this Ord

and provide copies to all counsel.

DATED this 20th day of August 2014.

(e @ b

SALVADOR MENDXA, JR.
United States District Sudge

Q:\SMJ\Civil\2013\Sutton v. Ruiz-5064\draft order mot. to dismiss.lc2.docx
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