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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONNIE R. AVERSON
NO: 2:14CV-0003TOR
Plaintiff,
ORDER GRANTING DEFENDANT’S
V. MOTION FOR SUMMARY
JUDGMENT

CAROLYN COLVIN, Acting
Commissioner of Social Security
Administration

Defendant

Doc. 15

BEFORE THE COURT are the parties’ cromastions for summary
judgment (ECF Nos. 13 and 14). Plaintiff is represented by Lora Lee Stover.
Defendant is represented by Erin F. Highland. The Court has reviewed the
administrative record and the partiesmpkted briefing and is fully informed.

For the reasons discussed below, the Court grants Defendant’s motion and de
Plaintiff’'s motion.

I

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT1

nies

Dockets.]

ustia.com


http://dockets.justia.com/docket/washington/waedce/2:2014cv00009/62735/
http://docs.justia.com/cases/federal/district-courts/washington/waedce/2:2014cv00009/62735/15/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

18

20

JURISDICTION

The Court has jurisdiction over this case pursuad2tt.S.C. § 405(g);

1383(c)(3)
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8405(¢
limited: the Commissioner’s decision will be disturbed “oihiy is not supported
by substantial evidence or is based on legal éridill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012) (citing 42 U.S.C. § 405(g)). “Substantial evidence” means
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusion.” Id., at 1159(quotation and citation omitted). Stated differently,

substantial evidence equates to “more than a mere scintilla[,] but less than a

preponderance.ld. (Quotation and citation omitted). In determining whether this

standard has been satisfiedegaiewing court must consider the entire record as g
whole rather than searching for supporting evidence in isolaktbn.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidendbe record is
susceptible to more than one rational interpretation, [the aoud{ phold the
ALJ’s findings if they are supported by inferences reasonably drawn from the

record! Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Furthenstridt

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT2
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court “may not reverse an ALJ’s decision on account of an error that is harmleg
Id.at 1111. An error is harmless “where it is inconsequential to the [ALJ’S]
ultimate nondisability determinationfd. at 1115 (quotation and citation omitted).
The party appealing the ALJ’s decision generally bears the burden of establish
that it was harmedShinseki v. Sander§56 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considerasklaled” within

the meaning of the Social Security Act. First, the claimant musirsbte to

pS.

ing

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in deathabr whi
has lasted or can be expected to last for a continuous émad less than twelve
months. 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment must
“of such severity that he is not only unable to do his previous|ydkt cannot,
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in thational economy.” 42 U.S.C.
§ 1382c(a)(3)(B)

The Commissioner has established a-ftep sequential analysis to
determine whkther a claimant satisfies the above criteBae20 C.F.R.
8416.920(a)(4)(N(v). At step one, the Commissioner considers the claimant’s

work activity. 20 C.F.R. § 416.920(a)(4)(i). If the claimant is engaged in

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENH3
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“substantial gainful activity,” the @nmissioner must find that the claimant is not

disabled. 20 C.F.R. § 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of
claimant’simpairment. 20 C.F.R. § 416.920(a)(4)(ii). If the claimant suffers fro
“any impairment or combination of impairments which significantly limits [his or

her] physical or mental ability to do basic work activities,” the analysis proceed

step three. 20 C.F.R. 8 416.920(c). If the claimant’s impairment does not satis

this severity threshold, however, the Commissioner must find that the claimantii

not disabled.ld.

At step three, the Commissioner compares the claimant’s impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from engaging in substantial gainful activity. 20 C.F.R.
8416.920(a)(4)(iii). If the impairment is as severe or more severe than one of
enumerated impairments, the Commissioner must find the claimant disabled al
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the
claimant’s “residual functional capacity.” Residual functional capacity (“RFC”),

defined generally as the claimant’s ability to perform physical and mental work

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT4
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activities on a sustained basis despite his or her limitations (20 C.F.R.
8416.945(a)(1)), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 8§ 416.920(a)(4)(iv). If the claimant i
capable of performing past relevant work, the Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 416.920(f). If the claimant is incapable o
performing such work, the analysis proceeds to step five.

At stepfive, the Commissioner considers whether, in view of the claimant

RFC, the claimant is capable of performing other work in the national economy;.

20 C.F.R. 8§ 416.920(a)(4)(v). In making this determination, the Commissioner
must also consider vocatiorfakctors such as the claimant’'s age, education and
work experienceld. If the claimant is capable of adjusting to other work, the
Commissioner must find that the claimant is not disabled. 20 C.F.R.
8416.920(g)(1). If the claimant is not capable gliating to other work, the
analysis concludes with a finding that the claimant is disabled and is therefore
entitled to benefitsld.

The claimant bears the burden of proof at steps one through four above.
Lockwood v. Comm’r of Soc. Sec. Adnd6 F.3dl068, 1071 (9th Cir. 2010). If

the analysis proceeds to step five, the burden shifts to the Commissioner to

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT5
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establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national economy)”"C2-.R.
§ 416.960(c)(2)Beltran v. Astrug700 F.3d 386, 389 (9th Cir. 2012).

ALJ’'S FINDINGS

Plaintiff appliedfor supplemental security incorbenefits orfNovember 4,
2010, alleging an onset date of January 1, 2007211-17. Her claims were
denied initially and on reconsideratioir. 15457,160-61, and Plaintiff requested
a hearing. Tr. 1685. Plaintiff appearedor a hearingpefore an administrative
law judge omApril 20, 2012 Tr. 72-109. The ALJ issued a decision dare 28,
2012 finding that Plaintifiwas not disabled under the Adir. 19-37.

At step one, the ALJ found that Plaintiff had not engaged in suizta
gainful activity since November, 201Q her application dateTr. 24. At step two,
the ALJ found thaPlaintiff had the following severe impairments: history of right
hip labral tear status post debridement in June 2007, with trochanteric bursitis;
mild lumbar degenerative joint disease; asthma with allergic rhinitis and history
sinusitis; fiboromyalgia; and adjustment disorder with mixed anxiety and depres:
mood Tr. 24. At step three, the ALJ found thileseimpairments did not meet or
medically equal a listed impairmentr. 24-26. The ALJ then determinethat
Plantiff had the RFC to

performlight work as defined in 20 CFR 416.967(b) except the
claimant would need the opportunity ever hour to stand for one to two

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENH6
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minutes. The claimant would not be able to climb ladders, ropes or

scaffolds and she could occasiopalimb stairs and ramps. She

could occasionally balance, stoop, kneel, crouch, and crawl. The

claimant should avoid concentrated exposure to extreme cold, heat,

humidity, and vibrations. She should avoid even moderate exposure to

dust, fumes, odors, gases, and pulmonary irritants. The claimant is

capable of sermskilled tasks (no more than SVP 4). She can have

occasional contact with the general public.
Tr. 26. At step four, the ALJound Plaintiff capable of performing past relevant
work as a delivererTr. 31. Alternatively, at step fivedter considering the
Plaintiff' s age, education, work experience, and residual functional capheity
ALJ found Plaintiff could perform o#r work existing in significarmumbers in
the national economy in repeggative occupations such as document preparer,
general office clerk, and receptionidir. 32-33. Thus, the ALJ concluded that
Plaintiff was not disabled and deniedrclaimon that basis Tr. 3.

The Appeals Council denied Plaintiff's request forieevon November 8,
2013 Tr. 1-7, making the ALJ’s decision tHeommissioner’s final decision that is
subject to judicial review42 U.S.C. 88 405(g), 1383(c)(320 C.F.R.
88416.1481, 42210,

ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision denyin

hersupplemental security income under Title XVI of the Social Security BCH

No. 13 at 9.From Plaintiff's brief, theCourt hagliscernedive issuedor review:

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENHT7
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1. Whether tle ALJ erredn assessing Plaintiff's credibility;

2. Whether the ALJ erred irejectingthe opinions of Ms. Taylor and
Ms. McClain

3. Whether the ALJailed to pose a legally sufficient hypothetical
guestion to the vocational expgrt

4. Whether the ALE RFCfinding was flawegdand
5. Whether new and material evidence, submitted for the first time to
the Appeals Council, provides support feversal of the ALJ’s
decision.
Id. at8-9.
DISCUSSION
A. Adverse Credibility Finding
In social security proceedingsckaimant must prove the existence of
physical or mental impairment with “medical evidence consisting of signs,
symptoms, and laboratory findings.” 20 C.F.R. 88 416.908; 416.927. A
claimant’s statements about his or her symptoms alone will not suffic€.F2R.
88 416.908; 416.927. Once an impairment has been proven to exist, the claim
need not offer further medical evidence to substantiate the alleged severity of |
her symptomsBunnell v. Sullivan947 F.2d 341, 345 (9th Cir. 1991) (en banc).
As long as the impairment “could reasonably be expected to produce [the]

symptoms,” the claimant may offer a subjective evaluation as to the severity of

impairment. Id. This rule recognizes that the severity of a claimant’'s symptoms

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENHS8
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“cannot be objetvely verified or measured.1d. at 347 (quotation and citation
omitted).

If an ALJ finds the claimant’s subjective assessment unreliable, “the ALJ
must make a credibility determination with findings sufficiently specific to permit
[a reviewing] court tawonclude that the ALJ did not arbitrarily discredit claimant’s
testimony.” Thomas v. Barnhare78 F.3d 947, 958 (9th Cir. 2002). In making
this determination, the ALJ may consideter alia: (1) the claimant’s reputation
for truthfulness; (2) inconsistencies in the claimant’s testimony or between his
testimony and his conduct; (3) the claimant’s daily living activities; (4) the
claimant’s work record; and (5) testimony from physicians or third parties
concerning the nature, severity, and effect ofctaemant’s condition.ld. If there
Is no evidence of malingering, the ALJ’s reasons for discrediting the claimant’s
testimony must be “specific, clear and convincinGhaudhry v. Astrue688 F.3d
661, 672 (9th Cir. 2012) (quotation and citation omitted). The ALJ “must
specifically identify the testimony she or he finds not to be credible and must
explain what evidence undermines the testimomyglohan v. Massanari246
F.3d 1195, 1208 (9th Cir. 2001).

Plaintiff contends the ALJ improperly discreditier credibility. ECF No.
13at13-16. This Court finds the ALjrovided specific, clear, and convincing

reasons supported by substantial evidence for discounting Plaintiff's subjective

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT9
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statements. The ALJ baseeradverse credibility finding on theffowing:
Plaintiff's statements concerning the severity ef$ymptoms and limitations
were inconsistent withoth the objective medical evidence and Plaintiff's daily
activities. Tr. 2730.

First,the ALJ found that Plaintiff's statements concerrtimg severity of her
symptoms and limitations were inconsistent with the objective medical evidence.
Tr. 27-28. AlthoughPlaintiff testified to disabling hip pain, the objective medical
evidence demonstrated negativeays and MRIs, good to excellenhge of
motionin both hips despite a ledd tear in the right hip, and Plaintiff's ability to
help herself up and down from tegam table. Tr. 2@€8,40507, 410, 492.
Further, despite Plaintiff's complaints of numbness in her lower extremities,
allegedy made worse by sitting, standing, walking, lifting, bending, and twisting
her physical examination was normalr. 26-28, 49091. These inconsistencies
between Plaintiff'saalleged limitationgand objective medical evidenpeovided a
permissible and legitimate reason for discounting Plaintiff's credibilityomas
278 F.3d at 958.

Second, the ALJ found Plaintiff’'s description of her daily activities
inconsistent with the disabling symptoms and limitations alleged. 3029he
ALJ exhaustivelyrecountedPlaintiff’'s activities of daily living which were

inconsistent with her claim of total disabilityfr. 29-30. Her activities included

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT10
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helping her son get ready for school and preparing his lunch, preparing her me
performing choregjriving, grocery shopping, paying the bills, keeping
appointmentspccasionally visiting with her mother, and preparing dianét.
These inconsistencies between Plaintiff’'s alleged limitations anfdiharray of
daily activities provide@ permissdile and legitimateeason for discounting
Plaintiff's credibility. Thomas278 F.3d at 958Thus the ALJ did not err in
discounting Plaintiff's credibility

B. Opinion Evidence

There are three types of physicians: “(1) those who treat the claimant

(treatng physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
[but who review the claimant’s file] (nonexamining [or reviewing] physicians).”
Holohan 246 F.3cat 120102 (citations omitted). Generally, a treating

physician’s opinion carries more weight than an examining physician’s, and an

examining physician’s opinion carries more weight than a reviewing physician’s

Id. In addition, the regulations give more weight to opinions that are explained

than to those that are not, and to the opinions of specialists concerning matters

relating to their specialty over that of nonspecialists (citations omitted). A

physician’s opinion may be entitled to little if any weight, when it is an opinion ¢

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT11
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a matter not related to her or his area of specializatohrat 1203, n.2 (citation
omitted).

A treating physician’s opinions are entitled to substantial weight in social
security proceedingBray v. Comm’r of Soc. Se&dmin, 554 F.3d 1219, 1228
(9th Cir.2009). If a treating or examining physician’s opinion is uncontradicted,
ALJ may reject it only by offering “clear and convincing reasons that are suppo
by substantial evidence Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir.
2005). “However, the ALJ need not accept the opinion of any physician, includi
a treating physician, if that opinion is brief, conclusory and inadequately suppo
by clinical findings.” Bray, 554 F.3d at 122@juotation and citation omitted). “If
a treating or examining doctor’s opinion is contradicted by another doctor’s
opinion, an ALJ may only reject it by providing specific and legitimate reasons
that are supported by substantial evidendgayliss 427 F.3d at 1216 (citing

Lester v. Chater81 F.3d 821, 8331 (9th Cir. 1995)). An ALJ may also reject a

treating physician’s opinion which is “based to a large extent on a claimant’s se

reports that have been properly discounted as incredibl@rimasetfi533 F.3dat
1041 (nternal quotation and citation omitted).
1. Lori Taylor
Plaintiff first contends the ALJ erred by failinggove proper weight tthe

opinion ofLori Taylor, ARNP. ECF No. Bat 11-12. Specifically,Plaintiff points

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT12
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to Ms. Taylor'sDecember 2010 evaluatiom which she opine@laintiff was

unable to engage in work in excess of ten hours per wdeklr. 30607.

To reject testimony of medically acceptable treating sources, an ALJ mus

provide specific, legitimate reasons based on substantial evidelotea, 674

F.3dat1111 However, only licensed physicians and other qualified specialists

considered “acceptable medical souragsder the Commissioner’s regulations.
Id.; 20 C.F.R. §404.1513(d)416.913(d) As an advanced registered nurse
practitioner, Ms. Taylois not an “acceptable medical soureeit is thus not
entitled to the same deferenc&@SR 0603p, 2006 WL 2329939 at *2 (nurse
practitioners and physician assistants are not “acceptable medicadsspu
Molina, 674 F.3d at 1111. InsteadsMrlaylorqualifiesasan “other source” as
defined inSections404.1518d) and416.913(d).Molina, 674 F.3cat1111.
Because M. Tayloris an “other source” whose opinion about the nature and
severity of Plaintiff's impairments not entitled to controlling weight, the ALJ
need only have providédermane reasongbr rejecting her opinionSSR 06
03p, 2006 WL 2329939 at *Molina, 674 F.3d at 1111.

The ALJ provideda germane reason for rejectiiMps. Taylor's opinion. The
ALJ noted that Ms. Taylor’s opinion regarding Plaintiff's work limitatioves not
supported by the evidence presented in her evaluation report.-3%. 30 this

report, Ms. Taylor recorded no range of motion limitations, ncidiefn sensation

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT13
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or motor function, and only four fiboromyalgia tender points. 308-309; see
Rollins v. Masanari, 261 F.3d 853, 855 (9th Cir. 200(hpting a diagnosis of
fibromyalgia generallyequires, among other symptoms, stiffness and pah in
least elevemut of eighteerftender points” on the bodykitation omitted) Thus,

Ms. Taylor's own reports did not support her opinion regarding Plaintiff's work

limitations. Accordingly, the ALJ provided a germane reason for affording Ms.

Taylor’'s “other source’bpinion little weight.

2. Linda McClain

Plaintiff also contends the ALJ erred by failing to give proper weight to th

opinion of Linda McClainMSW, Executive Director of Coalition of Responsible
Disabled. ECF No. 13 at 12Specifically, Plaintiff points to Ms. McClain’s
observations of Plaintiff’'s physical limitations as observed during Plaintiff’s
internship. Id.; Tr. 302:02.

Like Ms. Taylor, Ms. McClains not an “acceptable medical soufc&SR
06-03p, 2006 WL 2329939 42. Instead, Ms. McClaigualifiesas a “non
medicalsource” as defined iBections104.1518d) and416.913(dpecause her
opinion is merely based on her observations of Plaintiff during Plaintitiik
internship programTr. 301:02. Because M. McClain is a‘non-medical source
whose opinion about the nature and severity of Plaintiff's impairments

entitled to controlling weight, the ALJ need only have provitigtmane reasons”

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT14
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for rejecting her opinionSSR 0603p, 2006 WL 2329939 at *R/olina, 674 F.3d
at 1111.

The ALJ providedyermane reasator rejectingMs. McClain’sopinion.
First, he ALJ notedMs. McClain’s opinion was not supported by the objective
medical evidence. Tr. 30. Ms. McClain opined Plaintiff could sit for no itinane
one hourguit working because personal frustration and pain caused ameetys
to stretch for one to two minutes every hour, and could only work six hours per
week. Tr. 302-02. However, the ALJ noted the following:

[T]he objective evidence of record showing generally normal range of

motion inthelumbar spine and hip and no deficits in motor strength,

sensory, oreflexes do not support the assertion that the claimant was
only able to work for six hours per week. In addition, the record does
nat establish the claimant’'s mental health impairments have been
significant to prevent the claimafmibm persisting through a normal
workday.

Tr. 30.

Second, the ALJ noted that Ms. McClain’s opinion was inconsistent
with Plaintiff's daily activities. Tr. 30 As stated above, the ALJ found
Plaintiff’s full array ofdaily activities inconsistent with the severity of
limitations alleged. Similarly, the ALJ found thedaly activities which

suggested Plaintiff was more active and with fewer limitatibas alleged,

inconsistehwith Ms. McClain’s recorded observations. Tr. 30,-821

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT15
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Thus, the ALJ provided germane reasfur affording Ms. Taylor’'s opinion
little weight.
C. Hypothetical Question Posed to Vocational Expert

“Hypothetical questions posed to the vocational expert must satl dlue
limitations and restrictions of the particular claimant.Embrey v. Bower849
F.2d 418, 422 (9th Cir. 1988). “Unless the record indicates that the ALJ had
specific and legitimate reasons for disbelieving a claimant's testimony as to
subjective limitations such as pain, those limitations must be included in the
hypothetical in order for the vocational expert's testimony to have any evidentia
value.” Embrey 849 F.2d at 423!l f the assumptions in the hypothetical are not
supported by the record, the opinion of the vocational expert that claimant has
residual working capacity has no evidentiary val@allant v. Heckler753 F.2d
1450, 1456 (9th Cir. 1984).

Plaintiff conteng the ALJ’s hypothetical question posed to the vocational
expert did not adequately express the full exteheohmitations. ECF No. 13 at
15-16. Specifically, Plaintiff contends the question posed did not adequately
portray the Plaintiff's mental capiies, sideeffects of medications, expected
absenteeism, or need to lie down during the course of an eight hour workiday.

The Court disagrees. First, the question padiednclude Plaintiff’'s mental

limitations. Specifically, the ALJ included the following mental limitations at the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT16
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end of her hypothetical:

Could an individual with those [physical] limitations and then as well,

due to anxiety and some affective symptomatology, and inability to

sustain concentration, persistence, and pace, to more thaslkskxeai

tasks that do not involve more than occasional contact with the

general public...perform the Claimant’s past relevant work?
Tr. 99. Second, the other excluddd/dcal limitations were properly rejected by
the ALJ, both in her rejection of Plaintiff's credibility and source opinions. Give
that the ALJ properly rejected this evidence, no error has been shown.

D. RFC Determination

Plaintiff also contends the ALJ's RFC finding was flawed. ECF No.
13 at 9. Specifically, Plaintiff contends the ALJ should have incorporated
the full extent of Plaintiff's limitations discussed in Plaintiff's testimoihy.
at 1415. This argument is dgative of Plaintiffs’ arguments concerning the
ALJ’s rejection ofhercredibility and source opinions. Given that the ALJ
properly rejected this evidence, no error has been shBatson v. Comm’r
Soc. Sec. Admin359 F.3d 1190, 1197 (9th Cir. 20(#ipding that it is
proper for the ALJ to give little evidentiary weight to discredited evidence
when determining the RFC finding).

E. New and Material Evidence

The Appeals Council will review an ALJ’s decision when “the action,

findings or conclusions of éhadministrative law judge are not supported by

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT17
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substantial evidence.” 20 C.F.R. 88 404.970(a), 416.1470(b). When determin
whether review is appropriate, the Appeals Council is required to consider “ney
and material evidence . . . only where it reddtethe period on or before the date
of the administrative law judge hearing decision.” 20 C.F.R. 88 404.970(b), 41
1470(b). The Appeals Council “will then review the case if it finds that the
administrative law judge’s action, findings or conclussmnontrary to the weight
of the evidence currently of record20 C.FR. 88 404.970(b), 418.470(b)

“[Federal courts] do not have jurisdiction to review a decision of the

Appeals Council denying a request for review of an ALJ’s decision, because the

Appeals Council decision is a nrinal agency action.”Brewes v. Comm’r of Soc.
Sec. Admin.682 F.3d 1157, 1161 (9th Cir. 2012). Instead, when the Appeals
Council declines review, “the ALJ’s decision becomes the final decision of the
Commissioner.” Id. (citing Taylor v. Comm’r Soc. Sec. Admi@59 F.3d 1228,
1231 (9th Cir. 2011))[W]hen a claimant submits evidence for the first time to
the Appeals Council, which considers that evidence in denying review of the A
decision, the new evidence is part of the administrative record, which the distri
court must consider in determining whether the Commissioner’s decision is
supported by substantial evidenc&rewes 682 F.3d at 11580; see also

Ramirez v. Shalal&8 F.3d 1449, 14552 (9th Cir.1993.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT18
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Plaintiff contends the ALJ’s ultimately nahsability finding is not
supported by substantial evidence of record. ECF No. 13 at 9. In support,
Plaintiff references opinion evidence from Dr. Eric Bsipwhich was added
to the record upon appeal the Appeals Councilld. at 7;Tr. 6, 66270.
Specifically,Plaintiff points to Dr. TubbsDecember 201 1xaminationin
which he opined Plaintiff could work a maximum of twenty hours per week
and lift or carry a maximum dén poungin light of Plantiff's chronic right
hip pain and fiboromyalgia. ECF No. 13 at 7; 886./-69.

Here, the Appeals Council considered the evaluatiddr. Tubbs, in
addition to otheadditionalevidence presented by Plaintiff, and found the
new evidence failed to serve as a basis for reversing the ALJ’s decision.
1, 6 TheCourt agrees.

TheALJ’s ultimate determination, even in lightthiis additional evidenge
Is supported by substantial evidence. The ALJ, in making her ultimate
nondisability finding, carefully considered the objective medical evidence, med
opinions, and Plaintiff's subjective contentions when determining the degree of
Plaintiff’s limitations. Tr. 26-31. Specifically regardindplaintiff's right hip pain
and fibromyalgia, the ALJ caideredhese issues at step two and classified them
as severe impairmentdr. 24. Ultimately, the ALJ incorporated the limitations

from thesesevere impairmentso the extent they were supportadthe evidence,

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT19
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into the RFC finding. Tr. 2@1, 125131, 30809, 405, 407471, 49092, 578
After weighing all the evidenc#he ALJ ultimately concluded the RFC assessme
and nondisability finding were appropriate in light of the coghpnsive madal
evaluationspbjective medical evidence, aRthintiff’'s substantiatedontentions
Tr. 26-31. Thus, although Plaintiff claimed greater limitations, the evidence in ti
record adequately supported the ALfsmatefindings Accordingly, Defendant
Is entitled to summary judgment.
IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment (ECF N@&)1s DENIED.

2. Defendant’s Motion for Summary Judgment (ECF Ng).i4

GRANTED.

The District Court Executive is hereby directedil® this Order enter

JUDGMENT for DEFENDANT, providecopies to counsel, arf@.OSE the file.

DATED October 8, 2014
Hwae OFes
A O/C{U?

THOMAS O. RICE
United States District Judge
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