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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

AMANDA TOTTEN,

Plaintiff,
V.

EVERGREEN PROFESSIONAL
RECOVERIES, INC., a Washington
corporation

Defendant

NO: 2:14CV-15RMP

ORDERDENYING MOTION FOR
SUMMARY JUDGMENTAND
GRANTING CROSS MOTION FOR
SUMMARY JUDGMENT

Before the Court is Plaintiff's Motion for Summary Judgment, ECF No. 14
and Defendant’s Cross Motion for Summary Judgment, ECF No. 17. The Cour
heard oral argment on these motions édwgust 7, 2014. Plaintiff was represente(
by Kirk D. Miller. Andrew D. Shafer argued on behalf of Defendant. The Courf
has considered the motions, their supporting documents, and the parties’ oral

arguments. The Court is fuligformed.

ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND
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BACKGROUND

The parties do not dispute the material factSee ECF No. 21 at 1.
Defendant is a debt collector that obtained summary judgment against Plaint
Spokane County District Court. ECF No-35 Defendant knew that Plaintiff was
represented by counsel during the summary judgment proceedings. ECFatlo.
2. However, after succeeding in its motion, Defendant mailed a copy of
judgment to Plaintiff directly, rather than to her counsel. ECF No. 18 at 2.

Defendant has a writtepolicy against mailing copies of judgments tq
debtors who are represented by counsel. ECF Nos. 263at2@2. Also,
Defendant’s training manual for debt collectors states that “[a] debt collector |

NOT communicate with a consumer in connection with the collection of any dg

. If the debt collector knows the consumer is represented by an attorney .|. . .

ECF No. 201 at 2, 3. Defendant revises its debt collection policies and proced
to comply with debt collection laws, actively trainsewn collectors, and
periodically retrains existing employees. ECF No. 202t 1

The clerk who mailed Plaintiff the judgment no longer works for Deden
ECF No. 20 at 4, but the manager of Defendant’'s legal department stateg

Defendant failed to seha copy of the judgment to Plaintiff's counsel, which i

Defendant’s normal procedure, ECF No. 18-& 1The manager and Defendant’s

ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND
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CEO state that it was an error and aberration from Defendant’s procedure to
judgment to Plaintiff directly. ECF N0 18 at 2; 20 at-3.

Plaintiff claims that by circumventing her attorney and sending judgm
directly to her, Defendant violated the Fair Debt Collection Practices /
(“FDCPA’). ECF No. 14. Defendant disagrees, arguing that the FO{oRA not
prohibit mailing a copy of a judgment to a represented debtor, that Plaintiff was
represented at the time that Defendant mailed the judgment, and that, if mailin
judgment did violate the FDCPA, it was a bona fide error. ECF No. 17. B
parties seek summary judgment; Defendant requests attorney fees‘as well.

DISCUSSION
Summary judgment is appropriate when there are no genuine issueg

material fact and the moving party is entitled to judgment as a matter of law.

R. Civ. P. 56(a). The moving ggrbears the initial burden of demonstrating the

absence of a genuine issue of material f&&te Celotex Corp. v. Catrett77 U.S.
317, 323 (1986). In deciding a motion for summary judgment, a court n

construe the evidence and draw all reasonable inferences in the light

! Plaintiff objected to Defendant’s cross motion for summary judgment becaused@ef failed

to note the motion for hearing at least 50 days after its filing, as requireachi/Rule
7.1(h)(2)(B). ECF No. 23 at 1-2. Defendant indicated in its reply in support of the cross mof
for summary judgment, however, that Plaintiff orally withdrew her objecticause it is

practical for both motions to be heard simultaneously. ECF No. 26 at 1-2. The Cowstthgree
it is appropriate to hear both motiomis the same date.

ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND
GRANTING CROSS MOTION FOR SUMMARY JUDGMEN* 3
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favorable to the nonmoving partyT.W. Elec. Serv. v. Pac. Elec. Contractor
Ass’n 809 F.2d 626, 6831 (9th Cir. 1987).
Plaintiff claims that Defendant violated 8§ 1692b(6) of the FDCPA, whi
provides that:
any debt collectocommunicating with any person other than the
consumer for the purpose of acquiring location information about the
consumer shall . . . after the debt collector knows the consumer is

represented by an attorney with regard to the subject debt . . . not
communicate with any person other than that attorney . . . .

15 U.S.C. § 1692b(6).The FDCPA ordinarily does not require proof of intent an
Is a strict liability statute.Gonzales v. Arrow Fin. Servs., LL660 F.3d 1055,
1061 (9th Cir. 2011).

However, theFDCPA includes a “narrow exception to strict liability” for
bona fide errorsClark v. Capital Credit & Collection Servs., Iné60 F.3d 1162,
1177 (9th Cir. 2006) (discussing 15 U.S.C. § 1692k(c)). To be eligible for
bona fide error defense, “theféndant must prove that (1) it violated the FDCP
unintentionally; (2) the violation resulted from a bona fide error; and (3)
maintained procedures reasonably adapted to avoid the violatibcCollough v.
Johnson, Rodenburg & Lauinger, LL.637 F.3d939, 948 (9th Cir. 2011). The

debt collector bears the burden of proving this affirmative defense by

2 Because the alleged communication does not relate to acquiring Plaiotiéft®n, the Court
assumes that Plaintiff actually claims that Defendant violated § 1692¢(@hi2h generally
prohibits a debt collector from communicatinigegdtly with a represented debtor “in connection
with the collection of any debt . . . Seel5 U.S.C. § 1692c(a)(2).

ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND
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preponderance of the evidendgeichert v. Nat'l Credit Sys., Inc31 F.3d 1002,
1006 (9th Cir. 2008); 15 U.S.C. § 1692k(c).

Here, Defendant has mis burden of proving that any FDCPA violation
was a bona fide error.

First, Defendant’s error was not intentional. To meet this elerfjahilebt
collector need only show that its FDCPA violation was unintentional, not that
actions were unintentional.Kort v. Diversified Collection Servs., Ind94 F.3d
530, 537 (7th Cir. 2005kee alsd_ewis v. ACB Bus. Servs., In@35 F.3d 389,
402 (6th Cir. 1998) Arteaga v. Asset Acceptance, LLT33 F. Supp. 2d 1218,
1231 (E.D. Cal. 2010)sham v. Gurstel, Staloch & Chargo, P.&A38 F. Supp. 2d
986, 998 (D. Ariz. 2010). Evidence of Defendant’s training for debt collectors 1
its written admonition not to mail judgments directly to represented debt
demonstrates that Defendant did not intend to violate tHePRD See Isham738
F. Supp. 2d at 998. Moreover, Defendant mailed judgment only toiff]aiot to
her counsel, indicating that Defendant’'s employee accidentally follow
procedures for an unrepresented deb&eeECF No. 18 at 2.

Second, the Court finds the¢nding the judgment directly to Plaintiff was §
bona fide errar “To satisfy the ‘bona fide errogprong, the debt colleatanust
demonstrate that the error wagemuinemistake, not a contrived mistakelsham

738 F. Supp. 2@t 998 (citing Kort, 394 F.3d. ab38. The undisputed evidence

ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND
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shows that Defendant sent only a copy of the judgment, not a collection letté
other transmittal that might have shown that Defendant’s alleged error merely
contrived in order to circumvent Plaintiff's counselSee ECF No. 1557
Furthermore, there is no elnce that Defendant sent other documents directly]
Plaintiff or to other represented debtors.
Third, Defendant has established that it maintained procedures reasot,

adapted to avoid the violation. Defendant trained its employees and impog

written policy that no judgmentsiere tobe sent directly to debtors who were

represented. ECF Nos. 20 aR]120-2. Although this was not an elaborate mear
of ensuring that represented debtors were not contacted, “the erroavoitéed in
this case was naomplex.” Wilhelm v. Credico, In¢519 F.3d 416, 421 (8th Cir.
2008).

Accordingly, Defendant has met its burden of proving by a preponderang
the evidence that, if it violated the FDCPA by sendiigintiff a copy ofthe

judgment, the violation waa bona fide error.

3 Moreover, Defendant raised at least a genuine issue of material fact théiprahibit

summary judgment in Plaintiff's favor regandi this factor. According to the Civil Rules for
Courts of Limited Jurisdiction (“CRLJ; subject to restrictions, “[a] party, rather than the party’
attorney, must be served if the final judgment or decree has been enteredtand tbefiling

an apeal has expired . . ..” CRLJ 5(4). Although it is undisptitedithe time for filing an
appeal had not passbyg the time that it sent judgment to Plaintiff, tneoted CRLJ provision
could creatgenuine confusion about whether judgment should be served on counsel or on t
party directly.

ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND
GRANTING CROSS MOTION FOR SUMMARY JUDGMENY 6
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Moreower, even if Defendant hadot provided a sufficient basis for
concluding that sending the judgment to Plaintiff was a bona fide stammary
judgment in Plaintiff's favor would be inappropriate beca@aintiff has not

established thatending a judgment constitutes a prohibited communication un

the FDCPA. Under the FDCPA, “communication’ means the conveying of

der

information regarding a debt directly or indirectly to any person through any

medium.” 15 U.S.C. § 16923).
The Cout has found no authority specificaldecidingwhether mailing a
judgment constitutes a “communicatiomtt the Courtis informed by a similar

case from this DistriciWalcker v. SN Commercial, LL.2006 WL 3192503 (E.D.

Wash. 2006). IWalcler, a loan servicer sent borrowers two letters stating that a

commercial loan account had been transferred to the loan servicer. WA006
3192503, at *12. The second letter also offered a few options for reinstating

loan to a current status, but et letter made a demand for paymelat. at *1-2,

the

8. ‘“Instead, they were informational letters regarding the current status of [the]

account.” Id. at *8. Extending FDCPA case law to a state act, the court found that

the letters were not prohibitedd. at *7-8.

Here, the judgment that Defendant sent to Plaintiff contains no demand f

payment and lackeven an offer of payment optionsECF No. 155. The

ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND
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document merely informed Plaintitif the status of her obligation to the deb
collector.

Deferdant requests attorney fees pursuant to the FDCPA and costs U
Federal Rule of Civil Procedure 54. ECF No. 17 at183 The FDCPA
authorizes a court to award attorney fees to a defendant based on the findin
an action “was brought in bad faitihcafor the purpose of harassment . . . .” 1
U.S.C. 8§ 1692k(a)(3). Based on the record, the Court declines to make su
finding. Any costs pursuant to Rule 54 will be addressed by the Clerk of
Court. SeelLR 54.1.

CONCLUSION

The Court concludeghat, considering the evidence in the light mos$

favorable to Plaintiff, Defendant has met its burden of proving by a preponderg
of the evidence that any violation of the FDCPA in this matter was a bona
error.

Accordingly,IT ISHEREBY ORDERED:

1. Plantiff's Motion for Summary JudgmenECF No. 14, is DENIED.

* Defendant also implied that fees may be appropriate under Federal Rule &frGoetiure 68
because Plaintiff rejected an offer of judgment. ECF No. 17 at 15-16 n.13. HowevsiffPlai
states in her reply that she never was served with an offer of judgment, ECF N&423ral
Defendant did not clarify the issue in its reply in support of the cross motion for symmar
judgmentseeECF No. 26. Without evidentiary support that Defendatisfied the
requirements of Rule 68, attorney fees under that rule would not be proper.

ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND
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2. Defendant’s Cross Motion for Summary Judgmé&@F No. 17, is
GRANTED.
3. Plaintiff's Motion for Leave to File Excess Pag&XCF No. 24, is
GRANTED.
The District Court Clerk is hereby directed toteenthis Order, enter
Judgment accordingly, provide copies of this Order to counset|esethis case.

DATED this 19th day of August 2014.

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
Chief United StateBistrict Court Judge

ORDER DENYING MOTION FOR SUMMARY JUDGMENT AND
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