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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WASHINGTON
KATHLEEN B. SMITH, No. 2:14-CV-0021-SMJ
Plaintiff,
ORDER GRANTING PLAINTIFF'S
SUMMARY JUDGMENT
MOTION, DENYING
DEFENDANT'S SUMMARY
JUDGMENT MOTION, AND
REMANDING THE CASE FOR
FURTHER PROCEEDINGS

V.

CAROLYN W. COLVIN, acting
Commissioner of Social Security,

Defendant.

Before the Court, without oral argemt, are cross summary judgm
motions. ECF Nos. 21 & 28. Plaintiff Hdeen Smith appeals the Administrat
Law Judge’s (ALJ) denial of benefits. ECI6. 1. Plaintiff contends the ALJ err
at steps three and five of the sequéng@aluation process. Further, Plain
believes the ALJ also erred in (1) considgrthe opinions and records of treat
physicians, (2) finding that fioromyalgi@as a non-severe pairment, (3) failing
to provide clear and convincing reasonsrigjecting Plaintiff’'s testimony, and (
not giving specific germane reasons fojecéing the statement of Plaintiff

daughter. ECF No. 21 at 4-5. Plaintiff beks that the Court should overturn

ALJ’s denial of benefits or, in the altetive, to remand the matter to consi
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additional medical evidence. The ®@missioner of Social Securi
(“Commissioner”) asks the Coud affirm the ALJ’s decision.

After reviewing the record and reknt authority, the Court is ful
informed. For the reasons set forth lbelthe Court remands the case so tha
new medical evidence can be considered.
A. Statement of Fact$

At the time of the hearing, Plaintiff was 47 years old, was single, and

by herself in a manufactured home. Shstified to having an eighth or ninth

grade education, that she was in speethlcation through junior high school, &
that she continues to struggle witeading and understanding even sin
instructions. Up until August 2010, Plaifitivorked as a hairstylist and also a
caregiver. Plaintiff believes she is entitledbnefits as a result of numerous se
physical and mental conditions that hawade her unable to work since Ma
2011. Specifically, Plaintiff suffers frorspinal issues, among other physical
mental impairments.

Plaintiff has been treated for thesensp issues by Dr. Peter Ward and
Hank Vejovoda.
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! The facts are only briefly summarized. Detailedt§ are contained in the administrative hear{ng

transcript, the ALJ’s decision, and the parties’ briefs.
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At the hearing, the ALJ did not find that Plaintiff has suffered from
sever impairments. Furthethe ALJ did not find Plaintiff's testimony regardi
her symptoms to be credible. Accordinglye ALJ denied benefits on the grou
that Plaintiff has the residual functional eafly to perform light work with som
limitations and that she is capable of performing past relevant work
hairstylist.

B.  Procedural History

Plaintiff filed an application for didality benefits on March 31, 2011. Thi

application was denied as was her refju®r reconsideration. Subsequent

Plaintiff filed a request for hearingThe ALJ conducted a hearing and,
November 2, 2012, issued a decisidanying benefits. Plaintiff requested
review of the decision by the AppealCounsel, and presented new mec
records from several visits to Dr. \W&pda, one of which was a spinal surgs
The Appeals Counsel denied this requestreview in January 2014. Plaint

filed a timely complaint pursuant to 42.S.C. § 405(g), claiming that the A

erred and that his decisishould be overturned or tineatter should be remande

C. Disability Determination
A "disability" is defined as the “ifmlity to engage in any substanti
gainful activity by reason of any medilygadeterminable physical or ment:

impairment which can be expected to regulieath or which has lasted or can
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expected to last for a continuous periafdnot less than twelve months.” 4

U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). @ldecision-maker uses a five-st

sequential evaluation process to determwiether a claimant is disabled. 2

C.F.R. 88 404.1520, 416.920.

Step one assesses whether the clainsaehgaged in substantial gainf
activities. If he is, benefits are denie20 C.F.R. 8§88 404.1520(b), 416.920(b).
he is not, the decision-maker proceeds to step two.

Step two assesses whether the clairhasta medically severe impairme
or combination of impairments. 2D.F.R. 88 404.1520(c%#16.920(c). If the
claimant does not, the disability claim denied. If the claimant does, tf
evaluation proceeds to the third step.

Step three comparesetitlaimant's impairment with a number of list
impairments acknowledged lilge Commissioner to be so severe as to prec
substantial gainful activity. 20 C.F.R8 404.1520(d), 404 Subpt. P App.
416.920(d). If the impairment meets or dguane of the listed impairments, ti
claimant is conclusively presumed todisabled. If the impairment does not, t
evaluation proceeds to the fourth step.

Step four assesses whether the inmpant prevents the claimant frof
performing work he has performed the past by examining the claimant

residual functional capacity 20 C.F.R. 88 404.1520(e416.920(e). If the
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claimant is able to perform his previowsrk, he is not disabled. If the claima
cannot perform this work, the evaltion proceeds to the fifth step.

Step five, the final step, assessdwether the claimant can perform oth
work in the national economy in view ofshage, education, and work experien
20 C.F.R. 88 404320(f), 416.920(f);see Bowen v. Yucker#82 U.S. 137
(1987). If the claimant can, the disabildlaim is denied. Ithe claimant cannot
the disability claim is granted.

The burden of proof shifts during theequential disability analysis. T
claimant has the initial burden of establishingrimna faciecase of entitlement {
disability benefits. Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971). T
burden then shifts to the Commissionesbow 1) the claimant can perform ot
substantial gainful activity, and 2) that a "significant number of jobs exist |
national economy,” which thelaimant can perform.Kail v. Heckler 722 F.2c
1496, 1498 (9th Cir. 1984). A claimant is disabled only if his impairments :
such severity that he is not only able to do his previous work but canr
considering his age, education, andrkve@xperiences, engage in any ot
substantial gainful work which exista the national economy. 42 U.S.C.
423(d)(2)(A), 1382c(a)(3)(B).
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D. Standard of Review

On review, the Court considers the recasda whole, not just the evider

supporting the ALJ’s decisiorSee Weetman v. Sullive8i77 F.2d 20, 22 (9th Cir.

1989) (quotingornock v. Harris 648 F.2d 525, 526 (9th Ci1980)). The Cou

upholds the ALJ's determination that tlekaimant is not disabled if the AL

applied the proper legal stamda and there is substantial evidence in the recag
a whole to support the decisioielgado v. Heckler722 F.2d 570, 572 (9th C
1983) (citing 42 U.S.C. 8§ 405(g)Brawner v. Sec'y of Health & Human Ser\
839 F.2d 432, 433 (9th Cir. 1987) (ogmizing that a decision supported
substantial evidence will be set aside # firoper legal standagdvere not applie
in weighing the evidence and making thexidion). Substantial evidence is m
than a mere scintillé&orenson v. Weinberges14 F.2d 1112, 1119.10 (9th Cir
1975), but less thaa preponderancéjcAllister v. Sullivan888 F.2d 599, 601-C
(9th Cir. 1989)Desrosiers v. Sec'y of Health & Human Serg6 F.2d 573, 57
(9th Cir. 1988). "It means such redmt evidence as a reasonable mind m
accept as adequate wpport a conclusion.'Richardson v. Peralegl02 U.S. 389
401 (1971) (citations omitted). “[S]uchfémences and condions as the [ALJ
may reasonably draw from the evidence" will also be uphdiark v. Celebrezzs
348 F.2d 289, 293 (9th Cir. 1965). Iktlkevidence supports more than one

I
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rational interpretation, the Court must uphold the ALJ's decisioklen v.
Heckler, 749 F.2d 577, 579 (9th Cir. 1984).

E. Analysis

The ALJ used the required five-stepquential framewérto determing

14

whether Plaintiff was disabled. At step one, the ALJ found that Plaintiff had not

engaged in substantial gaihactivity during the relevant time period. ECF No.

14 at 12. At step two, the ALJ concluded that Plaintiff has several gevere

impairments as defined under the Sb&ecurity Act and Regulationisl. At step
three, the ALJ determined that PIidin does not have an impairment
combination of impairments that meetsnoedically equals the requisite sever

Id. at 13-14. At step four, the ALJ conclutthat Plaintiff is able to perform h

or

ty.

er

past relevant work as a hair stylitd. at 19. At step five, the ALJ found that

Plaintiff, despite certain limitationshas the residual functional capacity

to

perform light work and is capable @erforming the requirements of certain

occupations that exists in sigmidint numbers in the national econortd;.at 14-

20.

Plaintiff believes that, in reachingishconclusion, the ALJ committed fiye

reversible errors. First, Plaintiff argaiehe ALJ failed to properly consider the

medical opinions of numerous doctors. FEGlo. 21 at 5-16. Second, Plaint

asserts that the ALJ erred in findindpat fiboromyalgia was a non-seve
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impairment.ld. at 16. Third, Plaintiff finds the ALJ did not provide clear
convincing reasons for rejiag her subjective testimonyd at 17-18. Fourth
Plaintiff believes the ALJ did not stateegjific, germane reasons for rejecting
testimony of Ms. Julie Sanchez, her daughtdr.at 18-19. Finally, Plaintif
contends that the ALJ erred in stepsrfand five of the sequential analydis. at
19-20. Further, Plaintiff argues that threedical records that she submitted to
Appeals Council but not the ALJ warrant a remand or reversal of the del
benefits. ECF No. 29 at 2. The Comssioner argues that does not prov
sufficient basis to changbe ALJ’s determination.

The Court finds that remand is approfeian light of the medical recor
that were not considerdyy the ALJ. This is because these new records unde
the ALJ’s conclusions, but the Court iscentain whether these new factors re
in a different residual functional capacdgtermination and the Court is unwilli
to speculate how a vocational expemuld testify given the new informatio
Further, because the Court finds remapgrapriate, it is not necessary to addi
Plaintiff's other arguments at this time.

It is well established that “when aa@inant submits evidence for the fi
time to the Appeals Council, which consisléhat evidence in denying review
the ALJ’s decision, the new evidence istpaf the administrative record, whig

the district court must consider in determining whether the Commissi(
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decision is supported by substantial eviden&éwes v. Comm'’r of Soc. S

(D

C.

Admin, 682 F.3d 1157, 1159-60 (9th Cir. 2)1Indeed, this additional evidence

Is relevant “so long as it relates t@tperiod on or before the ALJ’s decisioid’
at 1162 (citing 20 C.F.R. § 404.970(b)).

Here, the ALJ's decision was rendeéren November 2, 2012, ECF No.

at 21, and the medical records in quastare from Plaintiff's visit to see Dr.

Vejvoda, an orthopedic surgeon, onpfenber 6, 2012, and neck surgery
October 31, 2012d.at 453-56. Accordingly, thesmedical records concern t
relevant time period and are germanea determination of disability.

In his decision, the ALJ did not find that the Plaintiff had an impairr
that meets or medically equals the sevenitpne of the listé impairments in th
relevant regulation. ECF Nd5 at 13. At least in p& this determination we
based on a finding thathé medical record does ndbcument any associat
neurological deficits, such as motois$y atrophy, muscle eakness, or senso
loss.” Id. Further, the ALJ added thatffa]lithough the chimant alleget
neurological deficit associated with her degenerative disc disease, there
objective studies of record establishing th&d.”

Looking to Dr. Vejovoda's records from @ember 6, 2012, it is clear th
there are neurological deficits. In hissassment section, Dr. Vejovoda wrote

Plaintiff “is having progressive neurolagproblems” and that surgery “could
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least arrest the progression of those neurologic defititsat 453. Also, he wrot
that she has “substantial upper extrgntyperreflexia with a positive Hoffma
bilaterally.” 1d. Given the ALJ’s reasoning, it is clear that this medical re
should be considered before any detertmmaof severity of the spinal injuf
could be considered accurate.

Additionally, the ALJ found that Plaintiff has the residual functig
capacity to perform light work, which wabased on a consideration of “all
symptoms and the extent to which thesmgioms can reasonably be accepte
consistent with the obgtive medical evidenceld. at 15. The ALJ acknowledg

that Plaintiff “alleged disability due totsnosis and disc herniation at C5-6 W

significant cord compression; armhaslder, and hand pa and weakness;

degenerative disc collapse 188-S1,” among other thingdd. The ALJ did not

find, however, Plaintiff's testimony reg#ing the severity, persistence, &

limiting of the symptoms related to this ailment to be crediloleat 16. In part

e
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this was based on the fact that “there aonflicting opinions as to whether the

claimant requires surgery on her nedkl’at 18. The subsequent medical recq

from 2012 undermine the ALJ’s reliance omstfact and the amount of weig

prds

ht

that the ALJ gave the opinion of Dr. Sag) since that assessment was completed

in September of 2011.
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Indeed the subsequent medical relsotend to show that Plaintiff
condition worsened from the time she lasiwv specialists regarding her spi
issues and the hearing. When Plafrgdw Dr. Vejovoda orseptember 16, 201
he wrote that Plaintiff had “a fairly zable disc herniation at C5-6,” which w
causing her symptomdd. at 451. Dr. Vejovoda did not find this to be

emergency, but did find that the problemuld be more and more significant 3

that a cervical decompression may be needdd.When Plaintiff saw Dr|.

Vejovoda on September 6, 2012, he wrotd ®laintiff “has globally decreased
/5 strength in triceps, wristdkors, extensstr and grip.d. at 453. Further, x-ray

revealed “loss of cervical loodis and C5-C6 disc collapsdd. This led Dr.

Vejovoda to conclude that he “would like proceed with C5-6 anterior cervi¢

discectomy and fusion,” because at the Megst it might stop the progression

the neurological deficitdd. In fact, Plaintiff had surgry on her neck on October

31, 20121d. at 455.

On remand, these subsequent medical records should be considere(
ALJ because they may change entirelg tutcome. As the Court sees it, th
records should be accounted for in defamg (1) the severity of the spin
impairment, (2) the amount weight to give the opinions of various me

providers, (3) and whether to credit PPkHi’'s symptom testimony. Because it
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conceivable that the consideration of #thescords may lead ¢hALJ to reach th

same outcome, the Court does not simphlerse the ALJ’s determination.

F. Conclusion

In summary, the Court finds that remand is appropriate in light o

Vejovoda’'s medical records that keenot considered by the ALJ.

Accordingly,IT IS HEREBY ORDERED::

1.

4.

S.

Plaintiff's Motion for Summary JudgmentECF No. 21 is
GRANTED to the extent that it seeks remand.
The Commissioner’s Motion for Summary Judgm&@F No. 2§ is

DENIED.

f Dr.

This case IREMANDED for proceedings before the ALJ consistent

with this Order.

JUDGMENT is to be entered in the Plaintiff's favor.

The case shall LBLOSED.

IT IS SO ORDERED. The Clerk's Office is dacted to enter this Ord

and provide copies to all counsel.

DATED this 31st day of March 2015.

SALVADOR MENDOZ_‘“*,A\, JR.
United States District Judge

| (}*ﬁﬂmf%[r

Q:\SMJ\Civi\2014\Smith v. Colvin-0021\ord.sum.judg.lc2 03-31-15.docx
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