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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
CHENAE MARIE JENKINS, No. 2:14-CV-0027-SMJ
Plaintiff,
ORDER GRANTING
V. DEFENDANT’'S SUMMARY
JUDGMENT MOTION AND
CAROLYN W. COLVIN, acting DENYING PLAINTIFF'S
Commissioner of Social Security, SUMMARY JUDGMENT MOTION
Defendant.
Before the Court, without oral argemt, are cross summary judgm
motions. ECF Nos. 12 & 16. Plaintifthenae Jenkins appeals the Administra

Law Judge’s (ALJ) denial of benefitsECF No. 1. Plaintiff contends the A
erred in assessing the Plai's credibility, in weighing the medical evidence, a
in posing proper hypothetical questiongite vocational expert and assessing
Plaintiff's residual functional capacityThe Commissioner of Social Secur
(“Commissioner”) asks the Coun affirm the ALJ’s decision.

After reviewing the record and reknt authority, the Court is ful
informed. For the reasons set fortHdve the Court affirms the ALJ’'s decisiq

and therefore denies Plaintiff's motiand grants the Comissioner’s motion.
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A.  Statement of Fact$

Plaintiff did not finish high schoolral took special education classes w
in school. At the time of the hearingtay 2012, Plaintiff was 30 year of age &
had previous work experience as a horealth attendant and a nurse’s assis
Plaintiff believes she is entitled to benetis a result of numerous severe phys
and mental conditions thétave made her unable woork since February 199
Specifically, Plaintiff suffers from depssion, anxiety, post-traumatic strg
disorder, attention deficit hyperactivitysirder, fioromyalgia, a spine proble
scoliosis, and knee pain, among others.

Plaintiff has been treated for her plogd impairments with Group Heal
and for her mental impairments wiffamily Services Spokane and Spok
Mental Health.

At the hearing, the ALJ found that Plaintiff has suffered from a numi
severe impairments, includy intermittent headache disler, depression, anxiet
post-traumatic stress disorder, obesity, fioromyalgia, and polysubstance a
full sustained remission. Nonetheless, A&l denied benefits on the grounds t
Plaintiff has the residual functional capadityperform light work and is capak
of performing the requirements of certancupations that exists in significa

numbers in the national economy.

! The facts are only briefly summarized. Detailedt§ are contained in the administrative hear
transcript, the ALJ’s decision, and the parties’ briefs.
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B.  Procedural History

Plaintiff filed an application for didality benefits on September 30, 20]
This application was denied as was heuest for reconsideration. Subsequer
Plaintiff filed a request for hearingThe ALJ conducted a hearing and,
September 12, 2013, issued a decisiemying benefits. Plaintiff requesteq
review of the decision by the Appealsuhsel, which was denied. Plaintiff nc
brings this action pursuant to 42 U.S83405(g), claiming that the ALJ's decisi
is based on legal error and napported by substantial evidence.
C. Disability Determination

A "disability" is defined as the “imlity to engage in any substanti
gainful activity by reason of any medilyadeterminable physical or ments;
impairment which can be expected to regulieath or which has lasted or can
expected to last for a continuous periafdnot less than twelve months.” 4

U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). d@lhdecision-maker uses a five-st

sequential evaluation process to determwiether a claimant is disabled. 2

C.F.R. 88 404.1520, 416.920.

Step one assesses whether the clainsaehgaged in substantial gainf
activities. If he is, benefits are denie20 C.F.R. 88 404.1520(b), 416.920(b).
he is not, the decision-maker proceeds to step two.

I
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Step two assesses whether the clairhasta medically severe impairme
or combination of impairments. 2D.F.R. 88 404.1520(c%#16.920(c). If the
claimant does not, the disability claim denied. If the claimant does, tf
evaluation proceeds to the third step.

Step three comparesetitlaimant's impairment with a number of list
impairments acknowledged lilge Commissioner to be so severe as to prec
substantial gainful activity. 20 C.F.R8 404.1520(d), 404 Subpt. P App.
416.920(d). If the impairment meets or dguane of the listed impairments, tk
claimant is conclusively presumed todisabled. If the impairment does not, t
evaluation proceeds to the fourth step.

Step four assesses whether the inmpant prevents the claimant fror
performing work he has performed the past by examining the claimant
residual functional capacity 20 C.F.R. 88 404.1520(e416.920(e). |If the
claimant is able to perform his previowsrk, he is not disabled. If the claima
cannot perform this work, the evalion proceeds to the fifth step.

Step five, the final step, assessdwther the claimant can perform oth
work in the national economy in view ofshage, education, and work experien
20 C.F.R. 88 404320(f), 416.920(f);see Bowen v. Yuckerti82 U.S. 137
(1987). If the claimant can, the disabildlaim is denied. Ithe claimant cannot

the disability claim is granted.
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The burden of proof shifts during theequential disability analysis. T
claimant has the initial burden of establishingrima faciecase of entitlement {
disability benefits. Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971). T
burden then shifts to the Commissionesbow 1) the claimant can perform ot
substantial gainful activity, and 2) that a "significant number of jobs exist |
national economy,” which thelaimant can perform.Kail v. Heckler 722 F.2¢c
1496, 1498 (9th Cir. 1984). A claimant is disabled only if his impairments :
such severity that he is not only abte to do his previous work but canr
considering his age, education, andrkv@xperiences, engage in any ot
substantial gainful work which exista the national economy. 42 U.S.C.
423(d)(2)(A), 1382c(a)(3)(B).

D. Standard of Review
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On review, the Court considers the recasda whole, not just the evidence

supporting the ALJ’s decisiorSee Weetman v. Sullive8v7 F.2d 20, 22 (9th Ci

1989) (quotingornock v. Harris 648 F.2d 525, 526 (9th Ci1980)). The Cou

upholds the ALJ's determination that tlekaimant is not disabled if the AL

applied the proper legal stamda and there is substantial evidence in the reca

a whole to support the decisioielgado v. Heckler722 F.2d 570, 572 (9th C

1983) (citing 42 U.S.C. 8§ 405(g)Brawner v. Sec’y of Health & Human Serys

839 F.2d 432, 433 (9th Cir. 1987) (ogmizing that a decision supported
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substantial evidence will be set aside # giroper legal standasdvere not applie
in weighing the evidence and making thexidion). Substantial evidence is m
than a mere scintillé&orenson v. Weinberges14 F.2d 1112, 1119.10 (9th Cir
1975), but less tham preponderancé]cAllister v. Sullivan888 F.2d 599, 601-C
(9th Cir. 1989)Desrosiers v. Sec’y of Health & Human Seré46 F.2d 573, 57
(9th Cir. 1988). "It means such reémt evidence as a reasonable mind m
accept as adequate tgpport a conclusion.'Richardson v. Peralggl02 U.S. 389

401 (1971) (citations omitted). "[S]uchfémences and condions as the [ALJ

may reasonably draw from the evidence" will also be upheiark v. Celebrezze

348 F.2d 289, 293 (9th Cil965). If the evidence supports more than
rational interpretation, the Court must uphold the ALJ's decisighlen v.
Heckler, 749 F.2d 577, 579 (9th Cir. 1984).

E. Analysis

The ALJ used the required five-stspquential framewé@rto determine

pore

2
6

ight

.
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one

174

whether Plaintiff was disabled. At step one, the ALJ found that Plaintiff had not

engaged in substantial gainful activity during the relevant pereod. ECF No. ¢
at 36. At step two, the ALJ conclutlethat Plaintiff ha several seve
impairments as defined under the Sb&ecurity Act and Regulationkl. at 37.
At step three, the ALJ determined thaaiRtiff does not have an impairment

combination of impairments that meetsnoedically equals the requisite sever
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Id. at 38-47. At step four, the ALJ conded that Plaintiff is unable to perfo

any past relevant workd. at 47. At step five, the ALfbund that Plaintiff, despite

certain limitations, has the residual funcial capacity to perform light work a
Is capable of performing the requiremenfscertain occupations that exists
significant numbers in the national econoray.at 47-48.

Plaintiff believes that, in reachingishconclusion, the ALJ committed thr|
reversible errors. First, Plaintiff gues that the ALJ improperly deemed
subjective symptom testimony to be moédible. ECF No. 12 at 11-12. Seco
Plaintiff asserts that the ALJ did nptoperly consider and weigh the medi
opinion of Dr. Ben Budenholzeld. at 12-13. Third, Plaintiff does not find th
the ALJ properly assessed her residual functional capacity nor posed app
hypothetical questions to the vocational exgdertat 13.

1. Symptom testimony.

Plaintiff testified that she sufferddom debilitating physical impairment

including issues with headaches, hennsp and fibromyalgia, and men

n
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impairments, including posttraumaticrests disorder, anxiety disorder, panic

disorder, depression, among others. ECF No. 9 at 40-41. The ALJ
Plaintiff's statements to lack credibility.
Plaintiff contends that the ALJ disssed her testimony without basing it

any convincing evidence. ECF No. 12 at 12. In her brief, Plaintiff does
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however, support this contention witdny specific reference to the AL.
allegedly flawed reasoningseeECF No. 12. In response, the Commissid

maintains that Plaintiff has waived thasgument because it is not sufficier

briefed and that the ALJ has supportdds determinationwith substantial

evidence. ECF No. 16 at 7. Even witheahsidering whether Plaintiff has waiv
this point as a result of threadbare bngfithe Court is satisfied that the AL
analysis is well supported by sufficient specitcts and, as a result, agrees \
the Commissioner.

a. Legal standard.

To weigh the credibility of subjectvsymptom testimony, the ALJ mu
engage in a two-step inquirkingenfelter v. Astrue504 F.3d 1028, 1035-36 (9
Cir. 2007). “First, the ALJnust determine whether the claimant has presé
objective medical evidence of an undemtyiimpairment ‘which could reasonal
be expected to produce the pamother symptoms alleged.ltl.at 1036 (quoting
Bunnell v. Sullivan947 F.2d 341, 344 (9th Cir. 199(n banc)). “Second, if th
claimant meets this first test, and #es no evidence of malingering, ‘the A
can reject the claimant's testimony abthg severity of her symptoms only
offering specific, clear and convincing reasons for doing $d.'(quotingSmoler
v. Chatey 80 F.3d 1273, 1281 (9th Cir. 1996)).

I
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“In determining credibility, an ALJ magngage in ording techniques o
credibility evaluation, such as conerthg the claimant's reputation f
truthfulness and inconsistencies in claimant’s testimoByrth v. Barnhart400
F.3d 676, 680 (9th Cir. 2005). There arsocahumerous factors that an ALJ n
consider in weighing a claimant's credibility. Lingenfelter v. Astryethe Ninth
Circuit provided some examples of accefagtoints of inquiry: “(1) whether th
claimant engages in daily activities incmtent with the alleged symptoms;
whether the claimant takes medication undergoes other treatment for
symptoms; (3) whether the claimant fails to follow, without adequate explan
a prescribed course of treatment; add whether the alleged symptoms
consistent with the medical evidenc&04 F.3d 1028, 1040 (9th Cir. 2007).
long as the ALJ’s findings are supporteddmpstantial evidence, this Court “m
not engage in second-guessingtiomas v. Barnhar278 F.3d 947, 958 (9th C
2002).

b. ALJ’s determination.

The ALJ found that the Plaintiff's “sdically determinable impairmer
could reasonably be expected to causeesof the alleged syptoms.” ECF No. §
at 41. Further, the ALJ did ndind any evidence of malingeringsee id.
Nonetheless, the ALJ was not persuabgdhe Plaintiff’'s “statements concerni

the intensity, persistence and limiting effects of these symptort.
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Accordingly, the Court must review the record and assess whether the ALJ relied

on sufficient specific facts in reaching this conclusion.

Relying on ordinary techniques afletermining credibility, the AL
highlighted that Plaintiff provided inconsistent statemelatsat 45. Specifically
in 2010, Plaintiff reportethat she lived with a friendnd that she prepared me
on a daily basis, which cdidted with testimony at the hearing, where Plair
stated that her roommate performedtlafl household chores such as cooking
cleaning.”ld.

The ALJ also considered the treatmts that Plaintiff sought for h
conditions, the objective medical evidenaad whether Plaintiff failed to follo
through on any of theecommended treatments.

As for the physical syntpms, the ALJ found thathe treatment of th
headache issues was very sparse andPthattiff did not seek any treatment sir

a September 2002 emergency room visit.at 41. For the spal issues an

o

als

1tiff

and
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fibromyalgia, the ALJ looked to the mastcent medical record, which stated that

Plaintiff had no problems with toe and heellking and prescribed a conservat
treatment for these ailmentd. at 44.

As for the mental symptoms, the Alnbted that Plaintiff did not folloy
through on recommendations to seekraliive treatments other than medical

to deal with anxietyld. at 43. Further, the ALJ pointed to humerous couns
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appointments that were cancelled notaaesult of the mental health symptogms

that Plaintiff suffered from butor other, unrelated reasonisl. Also, the ALJ
considered the various findings in treattheecords that established that wi
symptoms waxed and waned, when RIHineceived counseling and medicati(

her symptoms improvedd. at 44.

The ALJ also considered and cited taly activities that Plaintiff engage

that were inconsistent with the symptoailteged. This included “preparing mea

shopping, reading, watching television, attending doctor's appointment

nile

DN,

managing her financeltl. at 45. The ALJ also noted that Plaintiff has her drivier's

license and was able to pass the test offirgtery and that she was, at the time
the hearing, in the process of receiving her GHdD. Moreover, the ALl
determined that Plaintiff takes care ledr minor children, iduding her disable
six-year-old son who she kas care of on the weekendsl. Perhaps mos
importantly, the ALJ highlighted that Pidiff “worked after the date that s
alleges she became disabled.” Plaintiff wemtor a while as a nurse’s assistarn
2005, and though she left this job, st not do so because of her varig
impairmentsld. Somewhat related, Plaintiff alserved as the primary caregi
for her grandmothdpefore her deathd.

Reviewing this record, the Court istiséied that the ALJ cited specifi

clear, and convincing evidence in findi Plaintiff's symptom testimony to be r
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credible. The ALJ considered Plaintiffgedibility from atraditional standpoin

—

as well as in accordance with well accepfactors. The facts in the recaqrd

constitute more than a scintilla and so @wmurt finds the ALJ’'s conclusion to

reasonable and it will naecond guess the adverse drditly determination. This

Is especially true given Plaintiff's failure to adequately brief this issue.

2. Medical opinion of Dr. Budenholzer.

Plaintiff also believes that had ti#d.J erred by giving the opinion of Dr.

Brian Budenholzer too little weight. ECF No. 12 at 12. Specifically, Pla

ntiff

draws the Court’s attention to a form fdleut by Dr. Budenholzer that states that

Plaintiff cannot work due to combined physical and mental impairmiht$n
response, the Commissioner argues thatpihist is insufficiently briefed and th

the ALJ properly discounted this docurheBCF No. 16 at 10-11. The Court

At

S

satisfied that the ALJ properly discounted Budenholzer's medical opinion and,

as a result, agrees with the Commissioner.

The document in question, whicas filled out and signed by C
Budenholzer, does state that Plaintiffnoat work as a result of mental a
physical impairments. ECF No. 9 a0%5504. However, as Dr. Budenhol:
himself explains, this form was comf@d on Plaintiff's rgquest and with he

assistanceld. at 699-700. Further, rather thaomplete disability, this docume
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only established that Plaintiff's conditiamould only limit her ability to work fo
a period of six months as a result of a treatment jdiaat 503.

The weight to be given to medicapinions depends upon whether

N

the

opinion is proffered by a treating, exanmgj or non-examining professional. $ee

Lester v. Chater81 F.3d 821, 830-831 (9th Cir. 1995). In general, a tre
physician's opinion is entitled to greateright than that of a nontreati
physician because “he is employed to camel has a greater opportunity to kn

and observe the patient as an individu#lridrews v. Shalala53 F.3d 1035

1040-41 (9th Cir. 1995) (citations omittedi a treating physician's opinion |i

contradicted by another docta may be rejected onfpr “specific and legitimat
reasons” supported by substah#idence in the recordRyan v. Comm’r @
Social Se¢.528 F.3d 1194, 1198 (9th Cir. 2008) (quotidgyless v. Barnhay
427 F.3d 1121, 1216 (9th Cir. 2005)).

In deciding to not give much weight this record, the ALJ cited that it w|
a temporary work restriction and that appears to be based on Plainti
subjective report of her symptonid. at 45. This reasoning sufficient to justify
the ALJ's decision and constitutes speciand legitimate reasons that i
supported by substantial evidence. Opns of temporary limitations have litt
bearing on a claimant's long-term functioni@armickle v. Comm'r, Soc. S¢

Admin, 533 F.3d 1155, 1165 (9th Cir.2008urther, a medical opinion of
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treating physician that is based on a claitisaown subjective complaint, which|is
discredited by the ALJ, can be discount8de Fair v. Bower885 F.2d 597, 605
(9th Cir. 1989). Accordingly, the ALJ did nerr in not giving litle weight to this
particular record.

The Commissioner also construesaiRliff's motion as challenging the
ALJ’s treatment of Dr. Patricia Kraff’ opinion. ECF No. 16 at 11. HoweVer,
Plaintiff has only asked this Court taote that DDS reviewing [psychologist]
Patricia Kraft, Ph.D. indicated that Plafhis moderately limited in terms of her
ability to complete a normal work day anerk week without interruptions from
psychologically based sympts and to perform at abasistent pace without an

unreasonable number and length of restops.” ECF No. 12 at 13. The Court

does not interpret this statement, manehe context of Plaintiff's contentign

regarding the testimony of the vocatibrexpert, as challenging the AL
treatment of Dr. Kraft's opinion.

3. Residual functional capacity.

Plaintiff's final contention is thathe ALJ failed to pose an adequpate
hypothetical to the vocational expdd. at 13. Specifically, Plaintiff believes that
the “hypothetical question did not fully regzent Plaintiff's physical impairments,
nor did it accurately portray her ymhological impairments and her pain

complaints.”Id. Plaintiff does not point out exactly how the ALJ’s hypothetical

ORDER- 14




failed to represent Plaintiff's physical impairments or which hypothetical question
was deficient. In response, the Commissioner argues that the ALJ did not have to
accept the added restrictions includedceartain hypothetical questions if these
restrictions are not supported by subst evidence. ECF No. 16 at 14. The
Court agrees with Commissioner.
The hypothetical posed to the vocatiorapert must accurately reflect the
claimant's physical and mental limi@ats that are determined credible and
supported by the record. However, tA&J may exclude restrictions in the
hypothetical that are unsupported by tleeard or discredited as unreliahle.
Osenbrock v. ApfeR40 F.3d 1157, 1162—-63 (9th Cir. 2001).
Plaintiff, on cross examination ttie vocational expert, asked hypotheticals
with more restrictive limitations thandbke posed by the ALJ. ECF No. 9 at 1{17-
21. The vocation expert admitted thatder such limitations the Plaintiff would
not be able to work in any capacitg. at 121. Specifically, if Plaintiff was off
task occasionally, which is defined ame-third of the wikday she would be

unemployableld. at 120-21. However, the Plaintifias failed to demonstrate that

these additional restrictions are support®y the record. Indeed, Plaintiff only
cites to Dr. Kraft as suppiing this determinatiorSeeECF No. 12 at 13. But, the
ALJ incorporated the findings of the DKraft into determining what the proper

residual functional capacity is for Plaih ECF No. 9 at 46. The ALJ also
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considered the opinions of Dr. Seanéviand Dr. Rober Hoskins and provig
adequate reasoning as to theight afforded these opiniondd. at 46-47
Furthermore, as discussed abovee tALJ properly discounted Plaintiff
subjective symptom testimony and gaiitle weight to Dr. Budenholzer
medical opinion. Because of this, the Court finds that the ALJ properly discc
the additional limitations that were postxlthe vocational expert by Plaintiff
counsel on cross-examination.
F.  Conclusion

In summary, the Court finds the record contains substantial evidenct
which the ALJ properly conclude when applying the correct legal standards,

Chenae Jenkins does not qualify for benefits.

Accordingly,IT IS HEREBY ORDERED::
1. Plaintiff’'s Motion for Summary JudgmerECF No. 12 isDENIED.
2.  The Commissioner’s Motion for Summary Judgm&@F No. 16 is
GRANTED.
3. JUDGMENT is to be entered in the Commissioner’s favor.
4.  The case shall bELOSED.
I
I
/
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IT IS SO ORDERED. The Clerk’s Office is d&cted to enter this Ord
and provide copies to all counsel.

DATED this 30th day of March 2015.

hghﬂ.ﬁf mm&.&:[r

-I_-I
SALVADOR MENDOZ#; JR.
United States District Judge
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