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5 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

7|| LAURA ZAMORA JORDAN, as her
separate estate, and on behalf of others NO: 2:14CV-0175TOR
8|| similarly situated
ORDERGRANTING PLAINTIFF'S
9 Plaintiff, MOTION TO REMAND

1C V.

11|| NATIONSTAR MORTGAGE, LLC, a
Delaware limited liability company

12
Defendant
13
14 BEFORE THE COURT i®laintiff's Motionto RemandECF No. 10)

15|| This matter was heard with oral argument on September 9, Zay .M. Gatens
16|| andMichaelD. Daudtappeared on behalf of Plaintiffan T. Chilton andohn A.

17| Knox (telephonically)appearean behalf of DefendantThe Court has reviewed
18|| thebriefing and the record and files b, and is fully informed.

1g|| /M

201 1
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BACKGROUND
On April 3, 2012, Plantiff, LauraZamora Jordan, filednd servedher

Complaint inChelan Countysuperior Couraigainst Defendant, Nationstar

Mortgage, LLC allegingnumerous state law causes of action, including trespas$

breach of contracgnd violation of the Washington Consumer Protection Act, as
well asviolation of the Fair Debt Collection Practices A&DCPA”). ECF No.
2-4. The federal cause of actiaflegedin the Complainappeareds follows:
“Nationstar’s and/or its agents’ actions violated the Fair Debt Collection Practig
Act 15 U.S.C. et seq.1d. at 5

Plaintiff subsequentljiled and serve@ First Amended Complaint on
September4, 2012. ECF No.2-13. Plaintiff again allegeciumerous state law
claims, includingrespassbreach of contracgndviolation of Washington’s
Consumer Protection Acas well asviolation of FDCPA Id. In this amended
Complaint, Plaintifforovided a more detailed assertion of her federal cause of
action, including the relevant facts to support her claim unddf@@PA 1d. at 7
8. Defendantid not remove the case to federal court attiime.

On January 3, 2013, Plaintiff filed her Second Amendenhplaint ECF
No. 2-19. In this Complaint, Plaintifthanged the nature of her sindm one
captioneddn her behalf and “on behalf of others similarly situated” to one that

fully expressed class action suit against Defendald. Plaintiff did not allege a
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specific amount in controversy this Complaintrather, the prayer for relief
requested “damages in an amount to be proven at ti@l4dt 15 The Second
AmendedComplaint again asserted a federal cause of action under the FDCPA.
Id. at 1312. Defendantdid not remove the case to federal court attilme.

On May 9, 2014, the Chelan County Superior Court granted Plaintiff’s
motion for classcertification! ECFNo. 1-3. According to Defendant, on June 3,
2014, Plaintiff served responses tefBndarnis fifth set ofinterrogatoriesand
requests for admissiomghich revealed for the first time in writing that Plaintiff
contended the amount in controversy exceé&$0d00,000.ECF No.1 at 4;ECF
No. 1-4 at 4 and 11Within thirty daysthereafter, o June 5, 2014)efendant
removed the case to this Court pursuant to 28 U.S.C. 88 1441, 1446, and 1453.
ECF No.1.

Plaintiff now moves to remandiitase on grounds that notice of removal
was not timely filed.ECF No.10.

DISCUSSION
Plaintiff moves the Court to remand this camguing that Defendafited

its notice of removal more than two years after Plaintiff’s initial pleading in

! Plaintiff filed her first motion for class certification on September 27, 2@3F

2-32. Plaintiff renewed this motion on March 6, 20HCF 316.
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violation ofthe removal statuteECF No0.10. In opposition, Defendarasserts
thatthethirty-daywindowto remove‘reopeneti when the casérst became
removable undeahe Class Action Fairness AciGAFA”). ECF No.14. The
partiesdisagreeaas to wherbefendant could have reasonably ascertained the
amount in controversyvhich isonly relevantto triggeringtheremovaltime clock
under CAFA® For the following reasons, the Court agrees with Plaintiff that
removal is timebarred.

A. Timeliness ofRemoval

Title 28 United States Code Section 1441 governs removal of cases fronj

state court to federal courGGenerally, a defendant may remove a case to federa

? Plaintiff argueghat Defendant’s September 6, 2013 discovery responses
demonstrate that Defendant was aware that the potential damages exceeded {
requisiteamount in controversynder CAFA ECF 10. Alternatively, Plaintiff
contendghat the figures in Plaintiff'snotion for classcertification, filedon
SeptembeR7,2013, were sufficient to put Defendant on notice of the amount in
controversy and the opportunity to remove under CAERF 15. Defendant, on
the other hand, maintains that the amount in controversy was not revealed, ab
guesswork on Defendant’s part, until Plaintiffisne 2014nterrogatory responses

ECF 14.
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court if the federal court would have subjettter jurisdiction over one or more
of the plantiff's claims pursuant to 28 U.S.C. 88 1331 (federal question) or 1332
(diversity of citizenship).See 28 U.S.C. § 1441(a)b).

Under federal question jurisdiction, federal district courts have original
jurisdiction over all claims “arising under the Constitution, laws, or treaties of the
United States.”28 U.S.C. § 1331Whether a suit arises under federal law is
determined by the wepleaded complaint rule, which provides that federal
jurisdiction exists “only when a federal question is preskeatghe faceof the
plaintiff’'s properly pleaded complaint.Caterpillar Inc. v. Williams, 482 U.S.
386, 392 (1987)When federal law creates the cause of action asserted, the case
arises under federal law and vallow for removal under Section 133Gunn v.
Minton, --- U.S.---, 133 S.Ct. 1059, 1064 (2013).

UnderCAFA, a class action may be removed to federal court based on

diversity jurisdiction if the three requisite elements for removal are met: there must

be minimal diversity ofcitizenshipbetween the partiethe proposed class must
have at least one hundred members,thkedmount in controversmust excee&5
million. 28 U.S.C. § 1332(dKuxhausen v. BMW Fin. Serv. NA, LLC, 707 F.3d
1136, 1140 Pth Cir. 2013).

Title 28 United States Code Section 1446 governs removal procedure,

including removal pursuant to CAFANashington v. Chimel Innolux Corp., 659

ORDERGRANTING PLAINTIFF'S MOTION TO REMAND~ 5
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F.3d 842, 847 (9th Cir. 201L)T] he general principles of removal jurisdiction
apply in CAFA casesThe right of removal is statutory, and the requirement
strictly construed.”).Under Section 1446(by defendant mudile notice of
removal within thirty days after receipt of an initial pleading or other document
that reveals a basis for remov&i8 U.S.C. § 1446(b)(1)However, ifthe initial
pleading does not provide a basis for remd\aahotice of removal may be filed
within 30 days after receipt by the defendant of a copy of an amended pleading
motion, order, or other paper from which it may first be ascertaineththatse is
one which is or has become removabl28 U.S.C. § 1446(b)(3)These have
been described as the first and seesetidrty-day windows in which to file a
removal.Though this statutory time limit for removal petitions is not jurisdictiong
it is mandatory and a timely objection to a late petition will defeat removal.
Fristoe v. Reynolds Metals Co., 615 F.2d 1209, 12123 (9th Cir. 1980).When
deciding the appropriateness of removatre is a “strong presumption” against
removal, and a court must rejéetleral jurisdiction ithe courtholds anydoubts
about the right of removalGaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992).
Whether a defendant has notice of removability is “determined through
examination of the four corners of the applicable pleadings, not through subjec
knowledge or a duty to make further inquinjHarrisv. Bankers Life & Cas. Co,

425 F.3d 689, 698¢h Cir. 2005)(adopting a bright line test)l'he firstthirty-day
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window is triggered by defendant’s receipt of an initial pleading that reveals a
basis for removal. If no ground for removal is evident in that pleading, the case

not removable at that staghd. A defendant “need not make extrapolations or

engage irguesswork; yet the statute ‘requires a defendant to apply a reasonable

amount of intelligence in ascertaining removabilittixhausen, 707 F.3cdat

1140 (citation omitted):The fact remains, however, that we ‘don’t charge
defendants with notice of removability until they've received a paper that gives
them enough information to removeld. at 1141 (quotingddurham v. Lockheed
Martin Corp., 445 F.3d 1247, 1251 (9th Cir. 2006)).

Plaintiff argues that the initial Complaint, filed and served April 3, 2012
triggered the thirtyday removal clock because it alleged a federal cause of actig
under the FDCPA. ECF N&0. Defendant, on the other hand, contends that the
initial Complaint’s assertion of a federal cause of action was “patently inadequa
to sewve as grounds for federal question jurisdicti®@CF No.14.

Whether or noPlaintiff's initial Complaint sufficiently deged a federal
cause of actionnder the welpleaded complaint ruj€aterpillar Inc. v. Williams,
482 U.S.at392 examination of the four corners of the First Amended Complain
revealsa federal cause of action under the FDCHAus,Defendantad thirty
daysfrom September 14, 2012, to fdenotice of removal pursuant to Section

1446(b) to invoke federal questigarisdiction under 28 U.S.& 1331.

ORDERGRANTING PLAINTIFF'S MOTION TO REMAND~ 7
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Moreover, Plaintiff filed a Second Amended Complaint on January 3, @0d&h
again fully asseeda federal cause of action under the FDCPA, but this time
adding detailed class action allegations. At minimum, the First Amended
Complaint provides the first conclusive ascertainmentttigatase is one which is
or has become removable. The Second Amended Comipidher solidifies that
conclusion. At oral argument, Defendant agreed with these statements.

ConsequentlyDefendant did not timely remove this action unless a thirty
day window reopenedDefendant contendbe casdecamaemovable again
pursuant to CAFAvhen the elements of that cause of action were first ascertain
in a pleading Defendanurges this Court to broadly construe removal under
CAFA, just as the Ninth Circuit construed federal officer removal jurisdiction
under28 U.S.C. 81442in Durhamv. Lockheed Martin Corp., 445 F.3d 1247 (9th
Cir. 2006) ECF No.14. Following the Ninth Cauit’'s reasoning ifburham, in
which the Ninth Circuit interpreted removal under Section 1442, the Defendant
contends that removal under CAFA shosilchilarly create a secorehd separate
ground for removal, even if theitial complaintprovided some other ground for
removal Id.

This Court is not persuaded by Defendaptticy argumennot supported
by the wording of the statute or case lafs stated above, the general principles

of removal jurisdiction apply in CAFA case€himel, 659 F.3dat 847 Although
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certain aspects of CAFA are broader than Section 1446’s general removal
requirements, includinGAFA’s exemption from Section 1446(b)rohibition of
removal more than one year after thiial pleading Ninth Circuit precedent
sugges that CAFA be strictlynot broadlyconstrued.Nevada v. Bank of Am.
Corp, 672 F.3d 661, 66(®th Cir. 2012)(“Removal staiites are to be ‘strictly
construed’ against removal jurisdictidn(citation omitted) Chimei, 659 F.3cat
847 Pth Cir. 2011) (“The general principles of removal jurisdiction apply in
CAFA cases. The right of removal is statutory, and the requirements strictly

construed.”)Progressive West Ins. Co. v. Preciado, 479 F.3d 1014, 1018®th Cir.

2007) (“We have declined tmwnstrue CAFA more broadly than its plain language

indicates.”).

More specifically the Ninth Circuithasexpressly statethat a defendant
may remove class actions under CAFA at any point so longnasval occurs
within thirty days of thecasefirst becoming removableRoth v. CHA Hollywood
Med. Ctr., 720 F.3d 1121, 1126 (9th Cir. 20433 CAFA case may be removed at
any time provided that neither of the two thirtday periods under § 1446(b)(1)
and (b)(3) has been triggered.”) (emphasis adddmiigo Abrego v. Dow Chem.

Co, 443 F.3d676, 691 (9th Cir. 2006) Under CAFA, class actions and mass
actions may be removed at any point during the pendency of litigation in state

court,so long as removal is initiated within thirty days after the defentda put on
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notice that a case which was not removable based on thef flieeammplaint has
become removabl§ (emphasis added)lherefore, the relevanémovaldate is

the date on which thease itself becomes removable, rather than the date on whig
the casdirst becomes removable under CAFAccordingly, it matters not when
Defendant first learned that Plaintiff was asserting a class action that met the
requirements of CAFA.

Here, Plaintiff served her First Amend€dmplaint on Defendant on
September 14, 2@1 ECF No0.2-13. As stated aboveé?laintiff's First Amended
Complaint included a federal cause of action, violation oHDEPA, which
renderedhe action removable based on federal question jurisdicbefendant
failed to timely remve withinSection 1446(b) $hirty-day window. Although the
case later became removable under CAF&,ghbsequent basisr removal did
notreset the removal timdock under Section 144&nd permit Defendant a
second opportunity to remov@herefore Defendant’s removal is untimely and

remand is appropriate.

* Defendant orally requested the Court delay the Clerk oft@am certifying the
record to the state court pursuant to § 1447(c) until after it seeks discretionary
appellate review pursuant to § 1453(c). Section 1453(c) provides no mechanis
for suchdelay, but rather provides an expedited appeal process apparently to

mitigate the concerns Defendant has expressed. Further, § 1d&¢ty the
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B. Request forAttorney’s Feesand Costs

Plaintiff requestan award of attorney’s fees and costs pursuant to 28 U.S.

8 1447(c). Section 1447(c) provides, in relevant part, that “[a]n cedeanding

[a] case may require payment of just costs and any actual expenses, including
attorney fees, incurred as a result of the removal.” 28 U.S.C. § 144Xbsent
unusual circumstances, courts may award attorney's fees under 8§ 1447(c) only
where he removing party lacked an objectively reasonable basis for seeking
removal. Conversely, where an objectively reasonable basis exists, fees shou
denied.” Martin v. Franklin Capital Corp., 546 U.S. 132, 141 (2005).

Here, Defendant did not have arjexively reasonable basis for removal.

Defendant cites toases involving federal officer removal, but no cases extending

those broad principles to CAFA removal, which concededly is strictly construeq
under the removal statut®Vhile Defendant has made good faith policy argumen
in support of removal, including arguments that would prevent the removal stat
from certain gamesmanship tactics, Defendant concedes that none of those

gamesmanship concerns are present in this case. Plaintiff should mibebea

Clerk of Court’s action in mandatory terms. Thus, the Court declines Defendar

invitation.
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expense of Defendant’s attempt to expand or change theHaw neither the facts
nor the law objectively support Defendant’s position

Accordingly, the Courwill grant Plaintiff's request for attorney's fees on th
motion toremand By September 242014 Plaintiff shall file an affidavit and
itemization of costs and attorney's fees incurred solely wipeact to Defendant's
removal Defendant shall have until October 8, 2014 to provide its objections.
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for RemandECF No. 10)s GRANTED.

2. Plaintiff's request focosts and expenses, including attorney’s fees pursug
to 28 U.S.C. 8§ 1447(c) GRANTED. The Court will retain jurisdiction
following remand to resolve the award of attorneys' fees and bbstse v.
Permanente Medical Group, Inc., 981 F.2d 443, 445 (9th Cit992) (district
court may retain jurisdiction over attorneys' fees issue after ey
September 24, 2014Plaintiff shall file an affidavit and itemization of costs
and attorney's fees incurred solely with respect to Defendant's removal.
Defendant shall have untictober 8, 2014to provide its objections.

3. The Court herebREMANDS to the Chelan County Superior Cqustate
of Washingtonfor all remainingproceedings.

I

I
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The District Court Executive is hereby directed to enter this Qpdevide
copies to counsgdndmail a certified copy of this Order to the Clerk of the Chelan

County Superior Court. The file will remain open until the expense issue is

resolved.
DATED this September 9, 2014
42 AT
THOMAS O. RICE
United States District Judge
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