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itionstar Mortgage, LLC

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

LAURA ZAMORA JORDAN, as her
separate estate, and on behalf of othersNO. 2:14-CV-0175TOR
similarly situated,
ORDER GRANTINGFINAL
Plaintiff, APPROVAL OF CLASSACTION
SETTLEMENT AND GRANTING
V. MOTION FOR AWARD OF
ATTORNEYS FEES COSTSAND
NATIONSTAR MORTGAGE, LLC,a SERVICE AWARD

Delaware limited liability company,

Defendant,
and

FEDERAL HOUSING FINANCE
AGENCY,

Intervenor.

Doc. 412

BEFORE THE COURTarePlaintiff's Motion for Final Approval of Class
Action Settlement (ECF N&88) and Motion for Award of Attorneég Fees Costs
and Service Awar@ECF No0.376), the Special Master’'s Request for Approval of

Payment of Fees and Costs (ECF No. 383) and Nationstar’s Joinder in Plaintiff
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Motion for Final Approval of Settlement (ECF No. 393hese matters were
heard with oral argument dviarch 21 2019, for the pupose of determining the
fairness of the proposed terms of the class asgtitement and the requested feeg
and costs The Court has reviewed the record and files herein, and is fully
informed. For the reasons discussed beRlaintiffs Motion for Final Approval
of Class Action Settlement (ECF NB& and Nationstar’s Joinder (ECF No. 393)
areGRANTED, Plaintiff’'s Motion for Award of Attorney’s Fees, Costs and
Service Award (ECF No. 376§ GRANTED, and the Special Master's Request
for Approval of Fees and Costs (ECF No. 3833RANTED.
BACKGROUND

This case arises from actions taken by Defendant Nationstar Mortgage L
affecting Washington homeowneérssidential properties in defaulECF No. 24.
In her Second Amended Complaint, Plaintiff &ldss Representative Laura
Zamora Jordan (“Ms. Jordan”) asserted the following causes of action: trespas
intentional trespass, RCW 4.24.630; violation of the Consumer Protection Act
(CPA), RCW 19.8&t seqg.and breach of contracECF No. 219 at 1016. The
Chelan County Superior Court certified ttiass under Washington Civil Ruk3
on May 19, 2014 ECF No. 13 (Ex. C). ThereafteDefendant removed the action
to this Courtand moved to decertify tratdass. ECF Nos. 1; 119. This Court

denied Defendant’s motion and certified the followahass
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All persons who own or owned real property in Washington subject to

a deed of trust or a mortgage serviced or held by Nationstar, whose

property Nationstar or its agents deemed vapaat to the

completion of a foreclosure sale and between April 3, 2008 and July

31, 2016.
ECF No. 207at 25.

On November 25, 2017, Ms. Jordawoved for partial summary judgment on
liability. ECF No. 217.The Court grantegartialsummary judgmerdsto
liability for common law trespass and CPA violations for all class members who
had their properties rekeyed prior to foreclosltEEF No. 262.

The parties entered into mediation on November 27, 2017, with the

assistance of Louis D. Peterson of Hillis Clark Martin & Peterson P.S. ECF No.

361 at 7. The parties did not reach a settlement during mediation, but continped

negotiations with Mr. Peterson’s assistanicke. The parties reached an agreement
In principle just before trial was set to commermn December 18, 2017, but were
unable to reach a final agreement on several settlement tietnag.q 8. The

Court set a new trial date of July 30, 2018. at 9.

The parties had filed trial briefs and were set to start trial when they once
agan reached a settlement, this time including final agreement on the remaining
disputed settlement term&d. The partieshensought preliminary approval of
their class action settlement and moved the Court to schedule a final fairness

hearing. ECF No.&. OnNovember 26, 201,8he Court granted the motion for
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preliminary approvadnd scheduled a final fairness hearing for March 21,.2019
ECF No.369
DISCUSSION
l. Approval of Class Action Settlement
Approval of a proposed class action settlement is governed by Federal R
of Civil Procedure 23(e)As Class Counsel observes, Rule 23 was recently
amended to address issues related to settlement, and also to take account of i
that have emerged since the rule was last amended in E@RBN0.388 at 1112;
seeFed R. Civ. P. 23 advisory committee’s note to 2018 amendnfeatticularly
relevant here, the 20E8nendment to Rule 23(e¥tablislkescore factors district
courts must consider when evaluating a request to approve a proposed settlen
As amendedRRule 23(enow provides that the Court may approve a class action
settlement “only after a hearing and only on a finding that it is fair, reasonable,
adequate after considerimdnether”:
(A) the class representatives and class counsel have adequately
represented the class;
(B) the proposal was negotiated at arm’s length;
(C) the relief provided for the class is adequate, taking into account:

()  the costs, risks, and delay of trial and appeal;

(i)  the effectiveness of any proposed method of distributing
relief to the class, including the method of processing
classmember claims;

(i)  the terms of any proposed award of attorney’s fees,
including timing of payment; and

(iv) any agreement required to be identifiender Rule
23(e)(3); and

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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(D) the proposal treats class members equitably relative to each
other.

Fed. R. Civ. P. 23(e)(2)The amendment®ok effect on December 1, 2018.

Under Rule 23(e), both its prior version and as ameridedess,
rea®nablenessaand adequacgrethe touchstones for approval of a classion
settlement. Over the years, courts have generated lists of factors to analyze
whether a proposed settlement meets these requirements. In the Ninth Circuit
example, courts consider tegght Churchill factors when assessing the fairness o
a postcertification settlement.Rodriguez v. W. Publ'g Corps63 F.3d 948, 963

(9th Cir. 2009)citation omitted) Churchill Vill., L.L.C., v. Gen. Elec361 F.3d

1 The Churchill factors include: (1) the strength of the plaintifase; (2) the
risk, expense, complexity, and likely duration of further litigation; (3) the risk of
maintaining class action status throughout the trial; (4) the amount offered in
settlement; (5) the extent of discovery completed, and the stage of teedirgs;
(6) the experience and views of counsel; (7) the presence of a govaahment
participant;and (8) the reaction of the class members of the proposed settleme
Rodriguez v. W. Pulg’Corp, 563 F.3d 948, 963 (9th Cir. 200@)tation
omitted);Churchill Vill., L.L.C., v. Gen. Ele¢361 F.3d 566, 575 (9th Cir. 2004)).
Additionally, “the settlement may not be the product of collusion among the

negotiating parties.’Churchill, 361 F.3d at 576.

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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566, 575 (9th Cir. 200). The purpose of the amendment to Rule 23(a$(2)
establish a consistent set of approval factors to be applied uniformly in every
circuit, without displacing the various lists of additional approval factors the cirg
courts have created over the pesveral decade#\s the Advisory Committee
Notes explain, “[tjhe goal of this amendment is not to displace any factor, but
rather to focus the court and the lawyers on the core concerns of procedure an
substance that should guide the decision whethapprove the proposalFed. R.
Civ. P. 23(e)(2) advisory committee’s note to 2018 amendnWhile the Ninth
Circuit has yet to address the amendment to Rule 23(e)(2), the Court observes
the factors in amended Rule 23(e)§2nerallyencompass thiest of relevant
factorspreviouslyidentified by the Ninth Circuit.

For reasons discussed below, the Court concludes thgettiement
Agreemensatisfies the requirements aihendedRule 23(ef2).

A. Adequate Representation

uit

d

that

First, the Court finds that Class Counsel and the Class Representative, Ms.

Jordan, have adequately representedCthss. As discussed in the Court’s
preliminary approval of the proposed settlement agreer@éags Counsel
engagedn extensive discovery while actively litigating this caser the past six
years Class Counsel produced multiple sets of written discovery, took numero

depositions, and engaged in significant expert work in preparation forE.
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No. 361 at 11-5. Class Counsel'sork produced significantesults for the Class,
including class certification in state court, a favorable ruling by the Washington
Supreme Court on questmeertified by this Courtandvarious other rulings
beneficial to the Class. Class Counsel surviisgositive motion practice and
proceeded not only toward, but past, class certification. Moreover, Class
Counsel’s work, professionalisamd performance during the mediation process
ultimately resulted in an excellent settlement for the Class.

As Class Representative, Ms. Jordan has expended significant time and
effort assisting class counsel in this case over the past six years. Ms. Jordan
participated in responding to discovery, she was deposed by Defendant, and s
prepared for both the Demder 2017 and July 2018 trials. ECF No. 362-3at 2
Notably, in 2013, Ms. Jordan rejected a settlement offer from Defendant of
$25,000 because it would have provided no relief to the Cldsat 3, 6.

Accordingly, the Court finds that Class Counsel and Ms. Jordan have beg
diligent in their representation of the class.

B. Arm’s Length Negotiations

Regardinghe negotiation procesthe Courtfinds thatthe Settlement
Agreements the result of an adversarial, roallusive, and arm&ngth
negotiation As discussed in the Court®eliminary ApprovalOrder, he parties

initially entered into mediation on November 27, 204ith the assistance of
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Louis D. Peterson, who has substantial experience litigating and settling compl
civil cases.ECF No. 361at 7. Although they reached an agreed settlement, th
parties were unable to agree on several settlement terms at that time. The par
resumed litigation, but continued settlement discussions. ECF No. 360 Hi4.
parties had filed trial briefand were set to start trial when they once again reach
a settlement with Mr. Peterson’s assistance, this time including final agreemen
the remaining disputed settlement terms. ECF No. 361 affigs, the
Settlement Agreement was achieved under the supervision of a trusteubtityrd
mediatorfollowing extensive settlement negotiations, which assure€ et that
the negotiations were conduct at ant@agth and without collusion among the
paries. Accordingly,hhe Court finds no signs abnflicts of interest¢ollusion or
bad faithin the parties’ settlement negotiation process.

C. Adequate Relief

The Court concludes that the relief provided for the Class is adedtiege
theamount offeed in settlement arithe proposed payment to class members
appears fair. The Settlement Agreement requires Defendants to pay $17,000,(
into thenon-reversionanGettlement Fund. ECF No. 3@lat 5, Ill. § 1 (Ex. 1).
Class counsel estimates that class members will receive awards ranging betwsg

$75 and $52,165.34. ECF dl@61 at 1 18388 at 15. In view of the substantial
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amount offered in settlement and the estimated range of awards, the Court
concludes that the settlement amount is fair and rebEona

TheCourt also finds that the expected relief for Class Members is adequ
consideringhe four factors listed in Rule 23(e)(2)(C). As notedeadedRule
23(e)(2)(C)identifiesfour discrete subtopics theburtsshouldalwaysconsider
whenassessing the adequacy of relief provided for a clBlss.Court discusses
eachsubtopic below.

(i) Costs, risks, and delay of trial and appeal

Given the circumstances of this case, it is difficult to predict the precise
range and likelihood of clasgide recovery had this case proceeded to a litigated
outcome. While the Court granted partial summary judgmeRlaintiff's favor
on her claims for trespass a@&A violations Defendant maintains that the
measure of damages and individual class mermbaidement to any relief
remained hotly disputed. ECF No. 393 at 3. Specificallg, the case proceeded
to trial, Defendant was prepared to show that Plaintiff's expert’'s methodology fq
calculating damages was fundamentally flawed aladstMembersvereonly be
entitled to a fraction of the damages Plaintiff claimed for thimat 56. Given
the uncertainty of recovery, the Court agrees with Class Counsel that the
$17,000,00Gettlement, which provides between $rel$52,165.34 to each Class

Member, is an excellent result for the Class.

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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Moreover, egardless of the result at trial, a lengthy and expensive trial an
appeals process would be expected in this caséendant cofirms thatat the
time the parties reached the proposed settlement, it remained prepared to app
any significant award of damagesmmmerougrounds, including liability, the
propriety of adjudicating liability and damages on a claske basis, and the
measure of damagetd. at 77 ECF No0.364 at 6.1t is certainly possible that the
outcome of an appeal would result in no recovery or substantially reduced dam
for Class MembersThe risk, complexity, and expenses involved in this litigation
are futher reflected in the many motions briefed by the parties.

As an additional consideratip@lass Counsel note thatfederal district
court recentlydecertifiedand dismissed a similar class actadter years of
litigation. See Bund v. Safeguard Properties, |12018 WL 5112642 (W.D.
Wash. Oct. 19, 2018). Prior to dismissing the case, the court ruled that a propf
preservation vendor hired by Nationstauldnotbe held liable for CPA violatits
predating the Washington Supreme Court’s decisidioidan ECF No. 388 at
17-18;see Bund v. Safeguard Properties L2018 WL 4008039 (W.D. Wash.
Aug. 20, 2018).Thedecision iscurrentlyon appeal At minimum, the decision
reflectsthe inherentisks facingthe Class in pursuing this consumer class action
and the very real potential for recovering little or nothfrthis case proceeded

through trial and appeal.

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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(i)  Effectiveness of proposed method of distributing relief to the class

The Settlement Agreement provides a straightforward prdoess
distributing theSettlement~und to Class Members. Under the terms of the
agreement, Defendant will deposit $17,000,000, less the Class Administrator’s
fees, into the Settlement Fund. ECF Ndl-36at 5, 1 2. Rather than requiring
Class Members to submit clairas a condition of recovergettlement award
checks will be mailed to all Settlement Class Members for whom the Class
Administrator has a deliverable addrets at 5, 1 4.Settlemat award checks
will be valid for 90 days from the date on the cheltk. Generally speakindghe
Court determines th#he proposednethod of distribution should equitably and
effectively distribute relief to the Class.

The Court notes thaas of May6, 2019, 419 mailed Notices have been
returned to the Class Administrator without any additional address information
meaning theyare ultimately undeliverable.” ECF No. 389 at'Bhe Settlement
Award payments previously allocated to the 419 Class Members with no
deliverable address amounts to over $1,325,000Pursuant to the Settlement
Agreement, tiis balance will be distributed amongst the Class Members with a
deliverable addres This means that the settlement awards wiltlggtly higher

than the estimated awards listed in the notices mailed to those Class Melmbers.

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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While the Court idully satisfied with the proposed distribution plamereis
the issue 0262 Settlemat Class Members who filed for bankruptcyheir claims
were analyzed by a Court appointed Special Master to determine whether unus
exemptions would ultimately allow the debtor to receive the settlement amount
whether the settlement amount is economically substantial enough that the
BankruptcyCourts (e.g., the U.S. Trustees) should be notified so that ibenay
administeredhrough those Courts to the creditors and deblbe Special Master
divided the 262 bankruptcy involved class members into seven categories,
identified on Exhibits B G of his report. ECF Nos. 381, 384.

The Court then provided notice to thighteen 18) United States Trustees
for the Bankruptcy Courts where those 262 cases were filed. ECF No. 385. Ti
United States Trustees filed a response outlining their statutory duties and
authority. ECF No. 392. Given the parameters of their authority and using the
Special Master’s categorization of the bankruptcy cdkes&nited StateJrustees
indicated that they would not move to reopen the cases listed in Categories B,
D, and H. Id.; ECF No. 381, 384. Consistent with the Court’s prior Order, ECF
No. 385 at 67, the Court finds thalategores B and Cmembers have sufficient
unused exemptions to cover the entire settlement amaexpect less than
approximately $5,008et proceeds after any unused exemptionapéed and it

would not be economically feasible for the bankruptcy courts to administa th
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funds. The Court finds that th€ategory H members’ chapter 13 cases were
dismissed, so the settlement procdaeleng to tlosedebtors. The Court finds that
the Categoryp membersbankruptcycasesnvolved 100% distribution to
creditors so the settlement proceaasuld belong to tlksedebtors. Similarly, the
Court directs that the five closed chapter 11 and 13 cases in Category E be
distributed to thse fivedebtorclass memberdola Newhart, Vaughn Jensen,
Larry Bethel, Estate of Elizabeth Short, and Gerock Vestman)

The United StateTrustees gughtadditional time to move to reopand to
appoint trustegto evaluate the proposed settlements in the remaining Category
cases Also, the United States Trusteesightproper notice and an opportunity for
the trustees to be heard in the open cases in Categories F and G. The Court
directed that notice be proled to these trustees and allowed until April 30, 2019
for the trustees todpt-out. . . or object tothe Settlemeritand to ‘indicate
whether they ratify th&ettlement and direct that the settlement awasebeto
the bankruptcy court for administration and disbursement.” ECF No. 406.at 5
The Court finds that adequate notice ha# been provided to the bankruptcy
trustees (ECF Nos. 400, 402 and reservice, 403 and reservice) and the U.S.
Trustees (ECF No. 385).

Bankruptcy trustee Dennis Lee Burman expressly ratified the settlement

the benefit of debtors Thomas M. Grennan (and Jennifer D. Grennan) (ECF Ng

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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396) and James Moonen (ECF No. 398) and directed that their settlement func
sent directly to themThe bankruptcy trusteesily sought payment of the
settlement proceeds into the bankruptcy proceedingddwen(11) otherclass
members’ that are listed below. Accordingly, the Court directs that all remainin
settlement awards for the bankruptcy class members in categories E, F, and G
sent directly to the debtors as these awards have not been timely claimed by tf
trustees.

(i)  Terms of any proposed award of attorney’s fees

The Court discussed lengththe proposed award of attorney’s fees in Part
of this Order To avoid needless repetition, the Court briefly summarizes its
findings here. Class Counsel seek attorneys’ fees of $4,250,000 for over Six y¢
of work on a contingency basis, whiefjualsthe Ninth Circuit’'s 25% benchmark
for common fund cases. ECF No. 376. The fees will be paid out of the Settlen
Fund and will be paid only after the Settlement is finally approved by the Court
the time for any appeal has elapsed, or any appeal has been resolved, and the
Settlement has taken effedECF No. 388 at 19. After payment of the proposed
attorneys’ fees and costs, more than $12,000,000 of the Settlement Fund will b
distributed directly to the Clas$d. at 7. Considering the proposed attorneys’
fees, including the timing of payment, the Court finds that the relief actually

delivered to the Class fair and reasonahle

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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(iv)  Any agreementequiredto be identified under Rule 23(e)(3)

The Court has not beaavised of angideagreements made in connection
with the proposed settlemgmirstant toRule 23(e)(3). Thus, there nothing for
the Court to consider

D. The Settlement Agreement Treats Class Members Equitably

The Court finds that the apportionment of relief among Class Members t3
appropriate account of differences among their claims. K¢assCounsel
estimates thatlassMembers will receive awards ranging between $75 and
$52,165.34. ECF No. 361 at 1.18he variation in awardsrimarily turns on the
relative strength or weakness of the evidence supporting each class member’s
claim for damages, the amount of time individual Class Members were alleged
excluded from their properties as a result of a lock change, and variances in th
market rental value of Class Members’ homEE€F No. 388 at 21.

The $75 award will be paid to class members who do not have evidence
lock change or of property preservation measures involving entry onto the clas
member’s property. ECF Nos. 3@lat 5, Ill. § 3 (Ex. 1); 360 at 26; 388 at20.
Class members with evidence of a lock change will receive a pro rata payment
based on the rental value damages calculated by Plaintiff's expert. EECBG%0
1ath, Ill. 73 (Ex. 1)388 at 2621. The average estimated award for Class

Members with evidence of a lock change is $3,589.92. EGF364 at 1 18388

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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at 21 According to Class Counsel, at least 2,595 Class Members will be entitle
to payments that exceed $1,000. ECF No. 388 atr2the Court’s view, the
differences in treatment of Class members, includingpip®rtionment of relief
andthe variance in individual settlement awar@®fair and equitablen light of
the differences in the values and faof the Class Members’ underlying claims.
Further,as of March 6, 2019herehad only been one objection to the
Settlement Agreement and four exclusion requests, despite the comprehensivg
wide-reaching notice plan. ECF Nos. 388 at 22; 3894t Bhe Court finds the
notice program waeasonably calculated to provide actual notice to class
members, and was fully adequate and effective; it reached over 92% of all Clas
Members and fully satisfies due processl applicable lawECF No. 388 ap4-
25. No one appeared at the March 21, 2019 final fairness hearing to object to t
settlement. These numbers suggest to the Court that the vast majority of the
notified Class—over 99.9%—find the terms of the proposed settlement
unobjectionable and agrdo be bound by the Settlement Agreem&dsed on the
evident benefit of obtaining relief through the class action mechanism for
numerous Class Members, as opposed to requiring them to bring individual clag
the favorable reaction of Class Members to the Settlement Agreement, and thg

apparentvillingness of Defendants to pay a class settlement in order to obtain

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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finality, the Courtconcludeghat the Settlement Agreement treats Class Member
equitably relative to each other.

The one objection to the Settlement Agreement is based on the amount {
class member who does not have evidence of a lock change would receive, $7
The objector suggested everyone should sinates settlement pro rata, without
consideration of the value of the property or the length of lockout period. ECF
3896. The objector alleges she was lockedafter a Sheriff'sforeclosuresale
and that she lost certain personal property. However, this class action does ng
concern lost persahproperty. The Court otherwisieds the objector’s proposal
to be a fundamentally unfair method of valuation awerrules herobjection.

In sum, the Court determines that the proposed Settlement is fair,
reasonable, and adequate. Class Counsel and Ms. Jordasuffevently
represented the Class, the Settlement Agreement was negotiated at arm’s leng
the relief provided to the Classadequateand the Settlement Agreement treats
Class Members equitably relative to each o#ref their claims

[I.  Attorneys’ Fees and Costs
Plaintiff seels final approval of an award of attornéyses to Class
Counsel pursuant to Federal Rules of Civil Procedure 23(h) and 54(d)(2) in the

total combined amount o#$250,000Qplus reimbursement of litigation costs of

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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$208,245 to be paid fronthe $17,000,000 settlement funCF No0.376 at 8, 13
The requested fees represent 25% of the gross settlement ahaoab8.
Federal Rule of Civil Procedure 54(d)(2) specifies that reqtmsts

attorney’s fees and costs shall be made by motion “unless the substantive law

requires those fees to be proved at trial as an element of damages,” but the rule

does not itself authorize the awarding of fees. Fed. R. Civ. P. 54(d)(2). Feder:
Rule of Civil Procedure 23(h) provides th&fi]n a certified class action, the court
may award reasonable attorheyees and nontaxable costs that are authorized b
law or by the partiésagreement.”Fed. R. Civ. P. 23(h). “While attornéyees
and costs malge awarded in a certified class action where so authorized by law
the partiesagreement, courts have an independent obligation to ensure that th¢
award, like the settlement itself, is reasonable, even if the parties already agret
an amount.”In re Bluetooth Headset Prods. Liabtig., 654 F.3d 935, 941 (9th
Cir. 2011) (citation omitted). An attorney is entitled to “recover as part of the
award of attorneyg fees those owdf-pocket expenses that would normally be
charged to a fee paying clientHarris v. Marhoefer 24 F.3d 16, 19 (9th Cir.
1994) (quotation and citation omitted).

A. Attorneys’ Fees

“Where a settlement produces a common fund for the benefit of the entir

class, as in this casd]istrict courts have discretion to employ either the lodestar

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
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method or the percentagéthe-fund method taletermine the reasonableness of
an award of attorneys’ fee$n re BluetoottHeadset654 F.3d at 942Yizcaino v.
Microsoft Corp, 290 F.3d 10431047 (9th Cir. 2002). However, in diversity
actions such as this one, the Ninth Circuit applies state law to determine the rig
to fees and the method for calculating thdviangold v. CaliforniaPub. Utilities
Commn, 67 F.3d 1470, 1478 (9th Cir995). Under Washington law, the
percentag®f-the-fund method is used to calculaiass action attorneys’ fees in
common fund cases/izcaing 290 F.3d at 104 Bowles v. Dep'’t of Ret. Sy421
Wash.2d 52, 72 (1993) (holding that in common fund cases, “the size of the
recovery constitutes a suitable measure of the attorneys’ performariecguse
Class Counsel’s efforts created a $17,000,000 common fund for the benefit of
Class, the Court finds that the percentage methapgdsopriaten this case.

The Ninth Circuit has established®f the settlement fund ae
“benchmark” award foreasonablattorneys’ fees in common fund cases.
Vizcaing 290 F.3d at 1047 orrisi v. Tucson Elec. Power C@& F.3d 1370, 1376
(9th Cir. 1993) (ting Six Mexican Workers v. Ariz. Citrus Growee94 F.2d
1301, 1311 (9th Cir. 1990)However, the 25% benchmark raterdy the
“starting point for analysis.Vizcaing 290 F.3d at 1048. “Selection of the

benchmark or any other rate must be supported by findings that take into acco
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all of the circumstances of the caséd. Specifically, in arriving at a particular

percentage;ourts must consider not only the size of the fund, but also
the extent to which class counsel achieved exceptional results for the cla
whether the case was risky for class counsel, whether ctaipselormance
generated benefits beyond the cash settlement fund, the market rate for
particular field of law (in some circumstances), the burdens class counse
experienced while litigating the case ..., and whether the was handled
on a contingency basis.

In re Online DVDRental Antitrust Litig. 779 F.3d 934, 3655 (9th Cir. 2015)

(quotingVizcaing 290 F.3d at 10480) (quotatios omitted).

Here,Class Counsel seek 25% of the wremisionary common fund

generated for the benefit of the Class, which is the benchmark fee award. ECKF

376at8. After reviewing the record and surrounding circumstances, the Court
determines that Class Counsel’s petage of recovery fee request is reasonable
1. Results Achieved and Risk of Litigation

Class Counsel achieved exceptional results for the Class. In a common
case, “the size of the recovery constitutes a suitable measure of the attorneys’
performance.”Bowles 121 Wash.2d at 72. Here, the Settlement Agreement
requires Defendant to p&17,000,000 into the nereversionary Settlement Fund
to compensate Class Membé&slock changes and property preservation
measures performed at their horbg<Defendant In addition to the size of the

award, he settlement constitutes an excellent result for Class Members becaug
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Class Counsel pursued this case in the absence of supporting precedents and
againstDefendants’ vigorous oppositi@vermore tharsix years ofitigation.

Also, Class Counsel took a significant risk in pursuing this c&$ess
Counsel represented Plaintiff and the Class on a contingent basis, inegsting
6,000hours of work into the case and advancing substantial sums to cover
litigation costs for more than six years. ECF No. 376 atSignificantly, when
Class Coundenitially took this casethere was no Washington appellate court

decision specifically holding that a homeowner may recover damages for a loc

change or other property preservation measures performed prior to forecldsure.

at 8. The high risk Clas€ounsel faced is also shown by the vigorous defense o
the case by Nationstar, and several law firms, for several years.

Accordingly, the Court finds that Plaintiffs and Class Cousselcovery of
$17,000,00@onstitutes an exceptional result for the Class given these obstacle
and the risks of litigation.

2. Counsels Performanceand Burdens

Class Counsel litigated this case with great skitl performed high quality
work, as reflected in the results obtained. Class Counsel has demonstrated th
diligence in this etion andtheir experience in litigating class action casgee
ECF No0s376 at 1920;377at 1114, 1820; 378at 25; 379at 23. Over the past

Six years, this case has been vigorously litigated not only in this Court, but also
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the Chelan County Superior Court, the Washington Court of Appeals, the U.S.
Court of Appeals for the Ninth Circuéndthe Washington Supreme Cauflass
Counsel conducted substantial discovery and investigation regarding class
certification andhe merits of the case&Class Counsel prevailed in many key
moments in the course of litigation, achieving favorable results for the Class
through theirskill and experienceAs noted above, Class Counsel’s representatiq
of the Class-on a purely contingency bastextended over six years, entailed
hundreds of thousands of dollars of expense, and posed a significant financial
burden on Class Courisel' hesefactas weigh in favor of granting the requested
fee.
3. Market Rate

The Ninth Circuit has rejected the requirement that a court should detern
a reasonable fee by attempting to replicate the marketVateaing 290 F.3d at
1049. “[ljn most cases it may be more appropriate to examine lawseasonable
expectations, which are based on the circumstances of the case and the range
awards out of common funds of comparable sizd."at 1050.

Here, Plaintiffs emphasize that Washington countsinely award

attorneys feesof more than 25% of the common fund in consumer class actions.

ECF No.376at20-21. And, Class Counsel’s requested award is at the Ninth
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Circuit benchmark for common fund casd$esefactors also weigh in favor of
granting he requested attornéyfees.

B. Lodestar CrossCheck

District courts often use the lodestar method as a-ctosskon the
reasonableness of the percentage awdizicaing 290 F.3d at 1050The lodestar
method involves multiplying the number of hours reasonably expended on the
claim or motion by a reasonable hourly ra@amacho v. Bridgeport Fin., Inc.
523 F.3d 973, 978 (9th Cir. 2008c¢ott Fetzer Co. v. Weelk2 Wash.2d 141,
14950 (1993). The calculation of reasonable hours and hourly rate is entruste
the discretion of the court applying the principles set forthansley v. Eckerhart
in light of the courts firsthand contact with the litigation and attorneys involved.
Costa v. ©mmir of Soc. Sec. Admir690 F.3d 1132, 1135 (9th Cir. 2012).

1. Hours Expended

When determining the reasonaissof the hours expended, a cosinbuld
not consider hours that are “excessive, redundant, or otherwise unnecessary.”
Hensley461 U.S.at434. Here, Class Counsel spéi45.03total hours on this
litigation, which excludes theéme spent preparing the final approval motion
papers aa attending the final approval hearin§eeECF N. 377at119; 378 at
14; 379 at 45 Class Counsel have provided the Court with their detailed billing

records, which show the work performed by each attorney and staff member
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included in Class Counsel’s lodestar calculation. ECF No. 376 &&d on the
thoroughness of the billing records, the advanced stage of this litigation, and th
complex issues litigated up to this point, the Court finathing in the recortb
suggesthat any of the hours claimed should be disallowed.

2. Hourly Rate

When determining the reasonablenesthe attorne\s proposed hourly rate,
the court looks to hourly rates prevailing in the relevant legal community for
similar work performed by attorneys of comparable skill, experience, and
reputation.Ingram v. Oroudjian647 F.3d 925, 928 (9th Cir. 2011) (citation
omitted). A reasonable hourly rate should account for factors such as the
attorneys customary hourly billing rate, the level of skill required by the litigatiol
the time limitations imposed on the litigation, the amount of potential recovery,
attorneys reputation, and the undesirability of the caBewersv. Transamerica
Title Ins. Co, 100 Wash.2d 581, 597 (1983).

Here,the hourlyrates charged by Class Counsel range from $75 for legal
secretaries to $390 for senior partners. ECF No. 376 afl2g Court, based on its
independent review as well as its review of the supporting documents submitte
Plaintiff, finds the rates b#id by Class Counsatecommensurate with the
prevailing rates for similar representation in tekevantmarket. Seelngram 647

F.3d at 928holding that a district court may rely on its own knowledge and
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experience when determining a reasonable hourly rate for the services perforn

1ed)

Class Counsel also has extensive experience in class action litigation, as previpusly

discussed.

The dedchrations and other aterials filed by Class Counsel show that their
fees for work done on this case, if charged at current hourly rates, would come
nearly $2 million SeeECF No0s.377; 378; 379.Usingthe roughly$2 million
lodestarClass Counsel’s requested award of 25% of the Settlement Fund resu
a lodestar multiplier o2.125 In common fund cases, multipliers ranging from
one to four are frequently awardedizcaing 290 F.3d at 1051 n(@escribing
range of multipliers in common fund cases). Because the lodestar multiplier is
well within the range ofvhat the Ninth Circuit consideegppropriatethe Court
finds that tle requested attorneys’ fees appears reasonable inghis ca

C. Litigatio n Costs

Class Counsel requests an award of costs in the amouz®®P#5.67.

ECF Na 376 at 28 The itemized list of expenses provided by counsel supports
conclusion that the expenses were reasonably incurred in prosecution of this
litigation and wee reasonably necessargeeECF Nos. 377 at 218; 378 at 16
Class Counsel asserts that the costs are reasonable and were primarily incurrg
witness feegprovision of notice to the Class, and general litigation expenses,

including travel, disposition transcripts, photocopying, legal research, and mail
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SeeECF No. 376 at 28The Court finds that the requests for costs is reasonable
and reflects necessaexpenditures to obtain a favorable settlement.

D. Special Master Fees

The Court has thoroughly reviewed the Special Master’s detailed statemg
of time expended and services renderedfemis the rates and hoursasonable
and fair. ECF No. 383. No obgions have been madéccordingly, Special
Master Bruce Kriegman shall be paid $63,864.50 for #ads$1,191.65 fohis
reasonableosts from the Settlement Fund.

lll.  Class Representative Service Awards

The Court also preliminarily concludes that the compromised amount for
class representative’s incentive award is reasonable. EC¥/Hat 28-29.
“Incentive awards that are intended to compensate class representatives for w
undertaken on behalf of a class are fairly typical in class action ca3abtie
DVD-Rental 779 F.3d at 943. Incentive awards are generally approved so long
the awads are reasonable and do not undermine the adequacy of the class

representativesRadcliffe v. Experian Info. Solutionsl5 F.3d 1157, 1164 (9th

Cir. 2013). In assessing the reasonableness of an incentive award, courts look

the number of plaintiffs receiving incentive payments, the proportion of the
payments relative to the settlement amount, and the size of each pa@mé&né

DVD-Rental 779 F.3d at 947.
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Here, Ms. Jordan is the sole named plaintiff to receive an incentive payment.

The requested incentive paymer#20,006—makes up roughly .12% of the total

settlement award. Although the incentive payment is noticeably greater than th

e

$1,033.51 median estimated award for all unnamed class members, Ms. Jordan has

expended significant time and effort assisting class counsel in this case over th
past six years. ECF No. 362 aB2 Ms. Jordan participated in responding to
discovery, she was deposed by Detartdand she prepared for both the Decemb
2017 and July 2018 trialdd. Notably, in 2013, Ms. Jordan rejected a settlement{
offer from Defendant of $25,000 because it would have provided no relief to thg
Class. Id. at 3, 6. The Court concludes that the requested incentive award of
$20,000 is reasonable.

IV.  Cy PresDistribution

The parties’ proposed plan for distribution of the Settlement Fund provide

that any settlement funds still undisbursed after the second distribution to

Settlement Class Members shall be paid to the followyngresrecipients:

Northwest Justice Project and Parkview Services in essentially equal payments.

Cy preddistributions to those recipients further the objectives of the statutes on
which this suit was brought because teeyve Washington homeowners facing
financial distress and mortgage defa@y presdistributions to those recipients

will also account for Class Members’ interests, including their geographical
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distribution, because both organizations serve Washingtiatents.The Court
finds thecy presdistributions necessary, proper and reasonable, especially to
account for the nereversionary nature of tieettlement Fund
ACCORDINGLY, IT IS ORDERED:

1. Plaintiffs Motion for Order Granting Final Approval of Clagstion
Settlemen{ECF N0.388) and Nationstar’s Joinder (ECF No. 393) are
GRANTED.

2.  The Court finds that Notice to the Settlement Class has been
completed in conformity with the Preliminary Approval Ordeas reasaably
calculated to provide actual notice to the class menarersatisfies due process
and other applicable lanECF No0.369

3.  Therehasbeenonetimely-filed objection to theettlement. ECF No.
3896. That objection iIOVERRULED .

4.  The terms sdbrth in the gttlement are approved as being fair,
adequate, and reasonable in light of the degree of rgcolined in relation to
the risks faced by the Settlement Class in litigating the claims. The Settlement|
Class is proerly certified as part ahis sttlement. The relief provided to the
Settlement Class under the settlement agreement is appropriate as to the indiv

members of the Settlement Class and as a whole.

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION
SETTLEMENT AND GRANTING MOTION FOR AWARD OF
ATTORNEYS' FEES AND COSTS 28

idual



1C

11

12

13

14

15

16

17

18

18

20

5.  The Class Administrator shall dedwaetd receivéts fees and costs in
full payment for its services, not to exceed $45,000 from the Settlement Fund.

6. Plaintiffs Motion for Order Granting Award of AttorneyBees and
Costs (ECF No376) andthe Special Master’'s Request for Approval of Payment
Fees and Costs (ECF No. 383) &RANTED. The Court approves the payment
of $4,250,000n attorneysfees to Class Counsel as fair and reasonakite
Court approves the payment &f(B,245.6 %0 Class Counsel as reimbursement fa
litigation costs The Court approves the payment 68386450 in feesand
$1,191.65n coststo Special Master Bruce Kreigméamthdeductedrom the
Settlement Fund.

7.  The Qurt approves the service award$20,000to Laura Zamora
Jordan aflass Representative.

8. Fourindividuals have timely and propemxcluded themselves from
the Settlement Clasdack Grant, Kimberly Smack, Pamela Turner, and Richard
Rutkowski ECF No. 38%. Asidefrom those four identified individualslla

members of the Settlement Class are bound by this Order.

9.  The parties’ proposed plan for distribution of settlement proceeds i$

hereby approved. Each member of the Settlement Class shall be entitled to re
an individual settlement share proportional to the calculated damages from the

remainder of the Settlement Fuasl set forth in th&ettlementAgreement.The
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Court orders the parties to comply with and carry out all terms and provisions g
the Settlement, to the extent that the terms do not contradict or conflict with this
Order and Judgment, in which case the provisions of this Order and Judgment
take precedence and sugeEnle théettlement.

10. After paying costs of notice and administratamset forth in
paragraph 5 abowendpaying the sums set forth in paragraphs 6 and 7 above, th
Class Administratoshall, within the time period set forth in paragraph I11.4 of the
SettlemenAgreementpaythe funds remaining in the Settlement Fund to
Settlement Class Members in the following amounts:

a. Toeach Settlement Class Member for whom the Class Administrat
has a deliverable address but there is no evidence of a Lock Change:
payment of $75.

b. To each Settlement Class Member for whom the Class Administrat
has a deliverable address and there is evidence of a Lock Change: a |
rata payment based on thetadrvalue damage calculated by Plaintiff's
expert in this matter using the following formu&F x RVD/TRVD—
where RF is the remaining amount of settlement funds after payment g
other amounts, RVD is the amount of rental value damages calculated
the Class Member by Plaintiff's expert, and TRVD is the total amount o

rental value damages calculated by Plaintiff's expert for all Settlement
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Class Members with evidence of a Lock Change and for whom the Cld

Administrator has a deliverable address, ptedihowever that each Class

Member shall receive a payment of at least $75.

11. The Settlement Administrator shall pay the following bankruptcy

trustees th@énal calculatedsettlement amounts for administration and disbursal |

bankruptcy courtvith respect to the following class members

BANKRUPTCY TRUSTEE CLASS MEMBER CASE No. EsT.
AMOUNT

Kathryn A. Ellis Scott Huntington | 09-48196 | $10,142.51
5506 6th Ave S, Suite 207
Seattle, WA 98108
Dennis Lee Burman Dawna D. Grenell | 14-16158 | $19,405.82
P.O. Box 1620 (and Mark D.
Marysville, WA 98270 Grenell)
Dennis Lee Burman Douglas P. Schwartz 16-12104 | $28,032.32
P.O. Box 1620
Marysville, WA 98270
Edmund Wood Paul D. Nguyen (and 10-15805 | $10,876.40
303 N. 67th Street Hong Thi Tran)
Seattle, WA 98105209
Edmund Wood Joshua L. Witherell| 11-15318 | $13,954.25
303 N. 67th Street
Seattle, WA 98105209
Michael P. Klein Marya Noyes 14-18298 | $30,813.52
330 Madison Ave. S., e
110
Bainbridge Island, WA
98110
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BANKRUPTCY TRUSTEE

CLASS MEMBER

CASE No.

EsT.
AMOUNT

Nancy L. James
15008- 63rdDrive SE
Snohomish, WA 98296

Travis William
Griffin

14-17258

$14,438.07

Mark D. Waldron
6711Regents Blvd. W.,
Suite B,

Tacoma, WA 98466

Jodi Asbun

14-45025

$17,395.25

Mark D. Waldron
6711Regents Blvd. W.,
Suite B,

Tacoma, WA 98466

Ismail Arslangiray

11-42290

$10,874.95

Mark D. Waldron
6711Regents Blvd. W.,
Suite B,

Tacoma, WA 98466

John Troy

14-42531

$22,560.29

Mark D. Waldron
6711Regents Blvd. W.,
Suite B,

Tacoma, WA 98466

Karen Woodsum

14-40749

$18,366.85

12. If administratively feasible, the Class Administrator shall pay any

settlement funds that remain unclaimed (e.g., undeliverable, uncashei, etc.)

Settlement Class Membe(iacluding bankruptcy trustees on behalf of class

members listed above) with evidence of a lock change and who cashed their
original settlement distribution check in amounts calculated by the following

formula: URF x CMP/TCCMP, where URF is the amount of unclaimed remaini

ng

settlement funds, CMP is the amount paid to the Settlement Class Member in the
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original distribution, and TCCMP is the total amount paid all Settlement Class
Members in the Original distribution less the amount of the unclaimed payment

13. The Class;Administratorshall pay all settlement funds which remain
unclaimed after the distributions ordered herein tacthpresrecipients50% to
the Northwest Justice Project ab0% to Parkview Services

14. Within 30 days after completing all paymegnthe Class Administrator
shall file with the Court a declaration attesting to its compliance with the
provisions of this Order aralfinalaccounting for the distribution of the
Settlement Fund.

15. All Settlement Class Membease bound by the terms of the
SettlementAgreement. As of th8ettlementAgreemerits effective ate,the Class
Representative and all Settlement Class Memédeksowledge full satisfaction of,
and fully, finally and forever release, settle and discharge the Released Parties
and fram all Settled Claims, as defined in the Settlement Agreement. The releg
herein stated applies to claims that are presently unknown to the Class
Representative or a Settlement Class Member. The Class Representative and
Settlement Class Member agres to sue and to be forever barred from suing an
Released Party on any of the Settled Claims.

16. Nothing in the sttlement or this Order purports to extinguish or waiv

Defendants rights to continue to opposestherits of the claims in thicton or
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class treatment of these claims in this casieeifettlement fails to become final or
effective, or in any other case without limitatiohhe ttlement is not an
admission by Defendant, nor is this Order and Judgment a finding of the validit
any allegations against Defendant or any wramnggl by Defendant.

17. The entry of thiOrder andJudgmenbf dismissals without
prejudice to the rights of theafties to enforce the terms of tBettlement
Agreement.Without affecting the finality othis Order in any way, the Court
retains jurisdiction over the claims against Defendant for purposes of resolving
disputes that magrise under the settlemergraement.

18. The Clerk of Court shall enter Judgment dismissing this action with
prejudice, Inding each Class Member who did not opt out to the terms of the
Settlement Agreement and Release and reserving jurisdiction in this Court ove
implementation of the Settlement Agreement and Release, including enforcem
and administration of that Agement.

The District Court Executive is directed to enter this OrderJaiggment
accordingly, provide copies to counaeldCLOSE the file.

DATED May 2, 2019

AT e

" THOMAS O. RICE
ChiefUnited States District Judge
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