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Kinerson v. Spokane County et al Doc. 57
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
MATTHEW KINERSON,
o No. 14-CV-0216-JLQ
Plaintiff,
VS. A MEMORANDUM OPINION
ND ORDER GRANTING MOTION
FOR SUMMARY JUDGMENT
SPOKANE COUNTY, DEPUTY )
TIMOTHY JONES, DEPUTY JEFFREY
THURMAN, and CORPORAL JUSTIN
ELLIOTT,
Defendants. ) )

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

BEFORE THE COURT is Defendants' Motion for Summary Judgment (ECF |
14). Response and Reply briefs have bded.f(ECF No. 27 & 33). The court heard
oral argument on June 11, 2015. Richard \&jpfieared for Plaintiff. Heather Yakely
argued the Motion on behalf of Defendants. therreasons stated herein, the court gr
the summary judgment motion of the Defendants.

[. Introduction

This action was filed in stateurt on June 9, 2014, anemoved by the Defendant
to this court on June 27, 2014. Plaintiff soygimntd was granted leave to file an Amend
Complaint, which was filed on November 20, 2014. (ECF No. 12). Plaintiff's claims
out of an encounter with the Defendant Dgpbheriffs on May 23, 2013. On that date
the officers responded to a report from PIl#fistsister that he was potentially suicidal,
dangerous to others, and in possessionhaalgun. The officers used a Taser on Plair
and attempted to handcuff him. Plaintiffigs claims of excessive force and failure to
train/supervise against the three Spokane County Deputy Sheriffs and their employ
Spokane County, pursuant to 42 U.S.C. § 1983. Plaintiff also asserts a state law cl
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negligence.
Defendants argue that the use of theerand attempted hdcuffing, under the

exigent circumstances, did not constitute excessive force, and the individually name

Defendants are entitled to qualified immuniigCF No. 14, p. 11). Defendants further
argue that Plaintiff has produced no probative evidence, including expert testimony
support the failure to train claim agaiBjiokane County. Defedant Spokane County
argues that the evidence shows the Deptaglstraining on interacting with suicidal
individuals. (ECF No. 14, p. 10). Lastly, i2adants argue that the state law negligenc
claim must fail because Defendants contemy ticted in compliaze with their polices
and procedures and their actions we@sonable under the existing circumstances.

Plaintiff argues the force used was objeglyvunreasonable. Plaintiff states "that
any and all force used against him was objectively unreasonable and a clear violati
the Fourth Amendment." (ECF No. 27, p. 9). Plaintiff contends there are several fg
disputes which preclude summary judgmamtiuding: 1) were there black objects on
Plaintiff's waistband; 2) did he reach fos hvaistband; and 3) did Plaintiff yell at the
officers to shoot him. On his claim against Spokane County, Plaintiff argues that a
guestion of fact exists as to the failurdrin claim. Plaintiff points solely to the
deposition testimony of Deputy Jones thattas not aware of a policy that required
officers to consider a subject's known medical condition or disability when using for:
against a person. (ECF No. 27, p. 12).

Il. Factual Background

In summary judgment proceedings, the factsviewed in a light most favorable to

the non-movant, in this case the Plaintifihe following is a summary of the evidence
presented in the summary judgment record.

Plaintiff Matthew Kinerson, a 45 year old, has Reflex Sympathetic Dystrophy
Syndrome ("RDS") which causes him chronitnpand has hindered his ability to use a
control his right arm. (Pltf's St. of Facts § 1 at ECF No. 26). During the evening hou
May 23, 2013, Plaintiff, who resided at Ipgrent's home in Spokane Valley, Washingt
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was in an argument and confrontation with his fathdr.at para. 3). Plaintiff's sister,
Andrea Montgomery, came to the house and Plaintiff also argued withchext jpara. 4).
Plaintiff decided to leave the residencéis car and packed some belongings into a
backpack, including a pistolld, at para 5-6).

Ms. Montgomery, Plaintiff's sister, a registered nurse, called 911 at approxim
11:20 p.m. on May 23, 2013, and asked forstasce. She reported that Plaintiff was

"suicidal tentatively" and "potentially dangeraosothers”. (ECF No. 21-1, Transcript of

911 call). She reported to 911 that shikelved Plaintiff had a handgun on him. She
further told 911 that Plaintiff was "interfséreactive”, and that the situation had
"escalated". She also made referendel&intiff "snapping and taking a lot of people
down with him." She informed the 911 operdtmat Plaintiff made the statement that if
confronted by the police, things would mut well. (ECF No. 20-1). The sister also
advised 911 that her brother suffered fromeave condition that was extremely painful,

ately

Plaintiff drove to a church and parkedtie parking lot. From his car he called and

spoke with his sister-in-law. Plaintiffeceived a call from Spokane County Dispatch,
which informed him that a family member had called 911. Deputy Sheriffs were
dispatched to the location of the Plaintiff and his car. Deputy Thurman was the first

arrive at approximately 11:40 p.m. He parkesivehicle in a manner to block Kinerson'

car and illuminated the car with his spotligECF No. 25-2). He testified at deposition

to

that Plaintiff exited his vehicle without gy told to do so and was yelling and screaming.

(Id. at p. 14). According to Thurman, Plaintiff yelled, "Fucking shoot me,
motherfuckers.”" Thurman was concernedRitiiwas trying to engage in "suicide by
cop". (d. at p. 17, 20). Plaintiff denies making that statement.

Thurman testified he did not notice Plaintiff having any difficulty moving his ar
During contact with Dispatch, the Deputigsre informed that the Plaintiff had a

"medical problem," and "nerve pain" buetbeputies were not informed of the specifi¢

of the "problem.” (Se&CF No. 25-5, the CAD log). BhCAD (computer-aided dispatc
log was relied upon by both parties at oral argument as evidence of the information
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relayed through dispatch. Counsel desdfitet a "Txt" entry conveyed that the
information was sent via text message to the officers' computers. The sending of th
message does not guarantee that it was seer lffiters, if for example the officer wa
out of his vehicle or otherwise engagekhe Deputies ordered the Plaintiff to drop his
gun. Plaintiff claims he told the officeng "did not have a gun”. (ECF No. 22, { 3).
While outside the car the Plaintiff did notyeaactual possession of the firearm which v
sitting on the front seat of the car. Theradsevidence that in response to the officers]
orders, Plaintiff informed the Deputiestasthe actual location of the firearm.

Deputy Jones next arrived at the sceHe. saw Thurman giving verbal commang
to Plaintiff. (ECF No. 17, 11 6-8). Jonesard Plaintiff yell something to the effect of
"go ahead and shoot me mother fuckdd' &t 1 9). Again, Plaintiff denies making that
statement. Jones noticed Plaintiff's right arm was shaking and observed him move
arm towards his waist, and also behinslback. Jones observed "black gadgets"” on
Plaintiff's waistband.I¢. at § 10-11). Jones drew his X26 Taser and shot Kinerson w
the Taser in dart-mode. This allowed Joaed Corporal Elliott to approach and attemj

to handcuff Kinerson. Jones states thatefson was yelling and actively resisting theif

efforts to handcuff him, and he deployesezond brief, 1-to-2 second, stun with the
Taser. [d. 1 13-14). Jones testified that between using the Taser the first and secor
he realized that Kinerson had some sorneflical condition. (ECF No. 25, p. 9 of 54).
Jones further testified that he was not anarany policy concerning the use of a Tase
that required him to consider the physical disabilities or medical condition of an indi
before using the Tasetd( at p. 19-20).

Corporal Elliott, who was also on the scene, described Kinerson similarly as n
compliant, yelling, arguing, and actively raslg. He observed Kinerson reach for his
waist with his left arm and pull up his shifECF No. 18, § 14). Elliott, based upon his
prior experience and Kinerson's angngarratic behavior, positioned himself in

anticipation of having to use deadly forclel. @t 9 16). As Elliott drew his firearm, Jong

used the Taser. Elliott then assistéuirman in attempting to handcuff Kinerson.
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Kinerson does not dispute the basic course of events that occurred on May 21
2013--that he got in an argument with family members; that family members called
expressing concern as to the mental statesafety of Kinerson, police officers, and the
public in general; that he drove to a parkiot and had in his possession a firearm anc
knife; that officers responded; that a Tases used; and officers attempted to handcuf
him. Plaintiff does dispute some of the details. Plaintiff contends he was not angry
belligerent when the officers arrived. Haiohs he never yelled at the officers to shoot
him. (PIft's St of Facts, ECF No. 26). Plaintiff claims he put his hands up, and did n
reach for his waist band. However, Plaintiff states that he did not have "use and co
of his right arm and that his right arm was "beginning to fall toward my waist". (ECF
22,11 & 10). Plaintiff admits he "reachédwn" with his left hand and pulled up the
front of his shirt. (ECF No. 22, 1 10), Plafthagrees that the Taser was used, the offig
attempted to handcuff him, and used theeragain. He further states that while
attempting to handcuff him, "at least one of the officers started kicking me." (ECF N
1 11). Kinerson does not contend that this "starting" of kicking was unrelated to the

attempt to control him, that he suffered anyiy of any sort from the alleged kicking, g

that he required any medical treatment foy eelated injury. Both Thurman and Elliot

have averred in declarations that they didsioke or kick Kinerson. (ECF No. 18 & 19).

Plaintiff has submitted his own DeclaratiorQE No. 22) and the Declarations of two
neighbors, Tom Donahue (ECF No. 24 and Jatidy (ECF No. 23). The latter two stat
they believe the officers used excessive force on the Plaintiff. However, those pers
were not aware of the circumstances giving tisthe officers contact with the Plaintiff
including the call of the Plaintiff's sister to 911 advising that Plaintiff was suicidal an
risk to others, including, police, if contacted by the police.

When the deputies recognized Plaintiffisdical condition, the officers ceased in
their attempt to handcuff him, and remowkd one handcuff from his left wrist. They

then helped Kinerson to a bench and waited for medical personnel to arrive.(Deft Si.
Fact #50 - not disputed). Plaintiff was exaedrat the hospital and released within a fe

hours. (ECF No. 25, 1 27).
ORDER -5
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II1. Motion to Strike

Defendants have filed a Motion to StrigeCF No. 34) the declarations of Julie
Eddy and Tim Donahue (ECF No. 23 & 24) thadre filed in support of Plaintiff's
opposition to summary judgment. Defendeoitends that these two alleged eye

witnesses were not disclosed in initial disclosures, and that their names were not provid
in discovery until February 2, 2015. This was after the January 3, 2015 deadline st in tl

Scheduling Order for Plaintiff to file his fihhst of trial withesses. Plaintiff did not
timely file his list of trial witnesses, buather belatedly filed it on May 8, 2015.
Defendants contend that although Eddg ®onahue were disclosed by name in
February 2015, Defendants weret provided contact inforation until March, and Eddy
and Donahue were unable to be reacheagusiat information. As the deadline for
completing discovery was April 1, 2015, and the dispositive motion deadline was April
10, 2015, Defendants contend they were denied an opportunity to conduct discovely
concerning these witnesses.

Plaintiff failed to respond to the Motion to Strike. Plaintiff's lack of response cpuld

be deemed consent to the entry of an eskv/©rder. Local Rule 7.1 (d)("The failure to
comply with the requirements of LR 7.1(a)(b) may be deemed consent to the entry of

an Order adverse to the party who violates these rules."). The court's Scheduling Qrder

provided a deadline of January 3, 2015, fachlising withesses and further provided that
"only listed witnesses may testify." (ECF No. 8). Plaintiff has not attempted to explai

n

14

why the witnesses were not timely disclosed, or dispute the dates on which they were
disclosed. Pursuant to Fed.R.Civ.P. 37(c)(f a party fails to provide information or
identify a witness as required by Rule 26(aje) the party is not allowed to use that
information or witness to supply evidence on &iorg at a hearing, or at trial, unless the

failure was substantially justified or is harmless." Plaintiff has made no showing that the

failure was substantially justified or harreée However, in the interest of a fair
determination of all evidence availablethe Plaintiff, the court has exercised its
discretion andDENIESthe Motion To Strike.

The ruling on that Motion does not adversely affect the Defendants' position gn
ORDER - 6
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their summary judgment motion, since the ¢dwas determined, even considering the t
challenged Declarations, that the indivilDafendants are entitled to summary judgmg

WO
PNt

on the grounds of qualified immunity. The denial of the Motion to Strike has not changed

the outcome of the summary judgment ruling. Plaintiff's dispute of facts relies almos
exclusively on his own affidavit. (S&CF No. 26, p. 9-12). Further, Defendants have
conceded that Kinerson's Declaration cregtesstions of fact on the issue of excessive
force. That concession, however, doespretlude summary judgment for the individu
officers based upon qualified immunity. The court has considered the factual dispy
which do exist, has viewed the facts in a light most favorable to Kinerson, and conc
that Defendants are entitled to qualified immunity.

V. Discussion

A. Summary Judgment Standard

The purpose of summary judgment is Wid unnecessary trials when there is nc

dispute as to the material facts before the ciNorthwest Motorcycle Ass'n v. U.S. Dept.

of Agriculture, 18 F.3d 1468, 1471 (9th Cir. 1994). The moving party is entitled to
summary judgment when, viewing the evidened the inferences arising therefrom in {
light most favorable to the nonmoving party, there are no genuine issues of materia
dispute. Fed. R. Civ. P. 5Anderson v. Liberty Lobby, Ir, 477 U.S. 242, 252 (1986).
While the moving party does not havedisprove matters on which the opponent will
bear the burden of proof at trial, they nonetheless bear the burden of producing evic
that negates an essential element obihgosing party’s claim and the ultimate burden
persuading the court that no genuine issue of material fact eNissan Fire & Marine
Ins. Co. v. Fritz Compani, 210 F.3d 1099, 1102 (9th Cir. 2000). When the nonmovi
party has the burden of proof at trial, the moving party need only point out that there
absence of evidence to support the nonmoving party’s Devereaux v. Abb, 263 F.3d
1070, 1076 (9th Cir. 2001).

Once the moving party has carried its burden, the opponent must do more tha
simply show there is some metaplogdidoubt as to the material facMatsushita Elec.

Indus. Co. v. Zenith Radio Co, 475 U.S. 574, 586 (1986). Rather, the opposing par
ORDER - 7
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must come forward with specific facts shagithat there is a genuine issue for tild..

Although a summary judgment motion is to be granted with caution, it is not a
disfavored remedy: “Summary judgment procedure is properly regarded not as a
disfavored procedural shortcut, but ratheaasntegral part of the Federal Rules as a
whole, which are designed to secure trst, jspeedy and inexpensive determination of
every action.’Celotex Corp. v. Catre, 477 U.S. 317, 327 (1986)(citations and quotati(
omitted).

B. Qualified Immunity and Excessive Force
The individual officer Defendants, Deguthurman, Deputy Jones, and Corpora

Elliott (hereafter "Defendants" or "officers") seek summary judgment on the basis of
qualified immunity. The Ninth Circuit Coudf Appeals and the United States Suprem
Court have provided recent and clear ganaon the doctrine of qualified immunity.
That guidance is succinctly set forth in the caseAdf v. California Highway Patrol746
F.3d 1112, 1116 (9th Cir. 2014). There, the court cited the Supreme Court case of
Pearson v. Callaharb55 U.S. 223, 231 (2009), that the doctrine of qualified immunit
protects government officials "from liability for civil damages insofar as their conduc
does not violate clearly established statutory or constitutional rights of which a reas
person would have known". Fearson v. Callahamat page 236, the Supreme Court h
that its prior case dbaucier v. Katz533 U.S. 194 (2001), did not set forth an "inflexibl
requirement” and that: "The judges of the district courts and the courts of appeals s
be permitted to exercise their sound discretmodeciding which of the two prongs of the
qualified immunity analysis should be addressed first in light of the circumstances ir
particular case at hand." The Court recognithad "there are cases in which it is plain
that a constitutional right is not clearly established but far from obvious whether in fj
there is such a right." 555 U.S. at 237.

That a claim or issues @dict of excessive force do not preclude the court from
considering qualified immunity is clearlytablished and not disputed herein.Saucier,
supraat page 202, the Supreme Court stated:

ORDER - 8
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The approach the Court of Appeals adopted-to deny summary judgment any |
material issue of fact remains on the excessive force claim-could undermine t
goal of qualified immunity to avoid "exsseive disruption of government and peri
the resolution of many insubstantial claims on summary judgment.” If the law
not put the officer on notice that his conduct would be clearly unlawful, summg
judgment based on qualified immunity is appropriate.

See alsoSheehan v. San Francisd®5 S. Ct. 1765, 1776 (2015) which succinctly sta
"Qualified immunity is no immunity at all itlearly established' law can simply be
defined as the right to be free from unreasonable search and seizures."”

In Brooks v. Seattle Police Departme®®,1 F. 3d 433 (9th Cir. 2011) it was
determined that qualified immunity appliedagolice officer who three times tased a 7,
month pregnant driver who refused to sigmadfic ticket for traveling 32 m.p.h. in a 20
m.p.h. zone, and then refused to leave her vehicle. While finding a valid claim of a
Amendment violation, the Ninth Circuitrfdanc) granted qualified immunity, stating:
"Having determined that Brooks alleged a Fbukmendment violation, we next considg

ime :
ne
mit
did
Ary

(€S

Four

whether the officers are nonetheless entitled tdifechimmunity. That is, at the time t
officers tased Brooks, was the constitutionalation described above 'sufficiently clea

e

that every reasonable officer would have understood that what he (was) doing violated

that right."ld. at 446_citingal-Kidd, 131 S. Ct. at 2083 (quotifgnderson483 U.S. at
640).

The Supreme Court has recently reiteradked: "Public officials are immune from
suit under 42 U.S.C. 8 1983 unless they have violated a statutory or constitutional r
that was clearly established at the time of the challenged con@itgtand County of Sa
Francisco v. Sheehad35 S.Ct. 1765, 1774 (May 18, 2015). In order to be "clearly
established," existing precedent must place the statutory or constitutional question

ght

—

Heyol

debateld. "This exacting standard gives government officials breathing room to make

reasonable but mistaken judgments by protecting all but the plainly incompetent or
who knowingly violate the law.Id.

The Ninth Circuit stateth Mattos & Brooks v. Agarano v. City of Seat8é1 F.
3d 433, 440 (2011)(en banc) that "qualifietmunity shields an officer from liability

even if his or her action resulted from a rak& of law, a mistake déct, or a mistake
ORDER -9
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based on mixed questions of law and fact."

The 2014 Ninth CircuiLAL casesupra,at 746 F. 3d 1112, at pages 1116-1118,
sets forth a summary of the applicatiortteé doctrine of qualified immunity in a case
alleging excessive force, including the following:

The reasonableness inquiry in an excessiveefoase is an objective one: The
question is whether the officers' actions are 'objectively reasonable' in light of
facts and circumstances confronting the@raham v. Conno490 U.S., 386, 397
(1989). The question is not simply &ther the force used was necessary to
accomplish a legitimate police objectivié;is whether the force used was
reasonablen light of all the relevant circumstances. (Emphasis supplied).

The Supreme Court iAnderson v. Creightq83 U.S. 635 (1987)stated:

A Government official's conduct violatekarly established law when, at the timg
of the challenged conduct, the contourseight are sufficiently clear thatery

r easonable official would have under stood that what he was doing violates that
right. (Emphasis supplied.).

—t

he

\U

In the casesub judicetheundisputed facts are that the officers, at around midnjght,

encountered the Plaintiff in his vehiclearchurch parking lot. The officers had been
informed that the sister had described bhsrbeing armed with a gun, suicidal, and a
danger to others including police. The officers yelled to the Plaintiff to throw down tt
gun. Those orders did not result in the throwing down of the firearm. Unknown to th
officers was the fact that the gun was sittamgthe front seat of the car. Plaintiff reache
down toward his waist with his left arm. Thaaereon the qualified immunity claim,
giving the Plaintiff the benefit of all favable evidence, is whether every reasonable
police officer in that situation would have then understood that tasering the Plaintiff
attempting to handcuff him, including "stagi to kick" the Plaintiff, with no resultant
injury, constituted a clearly established akbn of the Plaintiff's Fourth Amendment
right to be free from an unlawful igere. The answer is clearly no.

It is obvious and recognized by the courts that officers are often called upon t
make "split-second" decisions and that sdehbisions, when challenged, must be judge
from the circumstances then existinghex than from the basis of hind-sigraham v.
Connor,490 U.S. 386, 396 (1989).

In Messerschmidt v. Millendet32 S.Ct. 1235, 1244 (2012) the Supreme Court
ORDER - 10
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held that "qualified immunity gives government officials breathing room to make
reasonable but mistaken judgments, and protects all but the plainly incompetent or
who knowingly violate the law." It is also important to keep in mind that: "Qualified
iImmunity is an immunity from suit rathénan a mere defense to liability; and like an

absolute immunity, it is effectively lost if a case is erroneously permitted to go to trigl.

Scott v. Harrig 550 U.S. 372, 376 n.2 (2007).

As set forth by the Supreme CourtGmaham v. Conngr490 U.S. 385 (1989), th
analysis under the Fourth Amendment is whethe use of force was reasonable. Mak
the reasonableness determination "requiresefuddralancing of the nature and quality

those

D

ing
of

the intrusion on the individual's Fourth Amendment interests against the countervailing

governmental interests at stak&faham v. Connqr490 U.S. 386, 396 (1989). The
reasonableness inquiry is an objective teshiéther the officers' actions are objectively,

reasonable in light of the facts and circums&nconfronting them, without regard to their

underlying intent or motivationlt. at 397. In determining whether the force used wa
excessive, the court looks at the severityhefforce used and the need for foibekle v.
United States511 F.3d 839, 844 (9th Cir. 2007). In evaluating the need for force, th
court may look to the severity of any crimassue, whether a suspect poses an imme
threat, and whether a suspect is activebisting or attempting to evade arrégt. The
most importantGrahamfactor is whether the suspect pdsan immediate threat to the
safety of the officers or otherslattos v. Agaranp661 F.3d 433, 441 (9th Cir. 2011)(en
banc).

Kinerson was not a suspect in a crinkéowever, Kinerson's family had reported
that he was a threat to himself and otherduling police, and that he was armed with
firearm. The encounter occurred near midnight, and Kinerson had been reported b}
sister as talking about "taking people down" and had himself told dispatch that if law
enforcement approached "it would not gdIW€ECF No. 22,  6). When ordered to
"drop" his gun, Kinerson did not do so because he was not then in direct possessio
nor did he advise the officers that the e was in the vehicle. There is no evidence
that the officers knew the gun was in the, earopposed to on the person of Kinerson.

ORDER - 11
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Kinerson's Declaration states that he was tavgehis right arm, as he could not control
and that he "reached down" with his laftn towards his waist. (ECF No. 22, § 10).

Kinerson states it was "at that moment" éaahed down that he was shot with the Tas
(Id.). Kinerson had a gun with him in the camd admits he had a knife on his waistba
(Id. at 1 13). When Kinerson reached down taisdhis waist, a reasonable officer coul
have believed that he was about to usettie, or that perhaps the gun was concealed

his person. The use of the Taser was reasomabight of all the relevant circumstances

The officers employed the use of non-lethahea than lethal force. Certainly a
reasonable officer, under the circumstances #xisting, would believe, based on the

t,

er.

statements to 911 from his sister, and based on the fact that he was known to be aijmed

with a firearm, that Kinerson was an immedi#itreat to the officet The officers are
entitled to qualified immunity on the claim that use of the Taser constituted excessi\
force.

Plaintiff argues that other actions of tHéaers, in addition to the use of the Tasg
constituted excessive force. Plaintiff argtlest "any and all force used against him wg
objectively unreasonable and a clear violatiothef Fourth Amendment." (ECF No. 27,
9). That argument is not supported by thets or the law. The officers were confronte

(e

-

1S

p.
2d

14

with a potentially dangerous and volatile individual armed with a firearm and knife and

were entitled to use some force in respondintie situation. The Ninth Circuit has
stated: "We are aware of no case that @queclude a reasonable officer from believin
there was probable cause to detainragewho alluded to committing suicidédall v.
City of Fremont520 Fed.Appx. 609 (9th Cir. 2013). Here, Kinerson was armed with
firearm and a knife, his sister had informed 911 that he had "hateful fixations againg
people," had referenced "taking a lotpafople down with him," and was a danger to
police. (ECF No. 21-1, p. 7). In other casé person threats to police with a weapor
the use of deadly force fibeen found reasonable. $an v. City of Folsomb51
Fed.Appx. 923 (9th Cir. 2014)("Where a suspbotatens an officer with a weapon sug
as a gun or knife, the officer is justified in using deadly force.") ciimgth v. City of
Hemet 394 F.3d 689, 704 (9th Cir. 2005).
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The court recognizes there is a dispaftéact concerning whether Kinerson was
attempting to comply with the direction$§the officers or whether he was actively
resisting. According to Kinerson, when the officers arrived he was afraid so he got
the car and immediately went down on his knees and held his hands up. (ECF No.

8-9). He claims he told the officers had'chot have a gun and begged them not to shqgot.

DUt O
2, p

Id. According to the officers on scene, Kinerson was yelling, screaming, arguing, agtivel

resisting, and cursing at the officers to shoot him. Kinerson denies that claim.

The Grahamanalysis also allows, as part oétbonsideration of the totality of the
circumstances, consideration of "whatever specific factors may be appropriate in a
particular case.Mattos 661 F.3d at 445. One factor for consideration is Plaintiff's
medical condition/disability. See alBates v. Chesterfield Coun®®16 F.3d 367, 373
(4th Cir. 2000)("Just like any other relexgersonal characteristic--height, strength,

aggressiveness--a detainee's known or evident disability is part of the Fourth Amen
circumstantial calculus."). Accepting for tharposes of this Motion that the officers

dmer

were informed, or recognized, a disabilityeafing one arm, that does not mean Kinergon

was not a threat. Kinerson had a functioning left arm and could have used the firearm ol

knife. Defendants used non-deadly force totradize a volatile situation. Officers are
not required to use the most minimal amount of force.

In LAL v. Californig 746 F.3d 1112 (9th Cir. 2014), the court once again stated that

the "most important” of th&rahamfactors was the threat posed by the suspect. The
Ninth Circuit stated:

This is the crux of the appeal. The disticourt found both that [plaintiff] posed an

immediate threat to the safety of thHéiaers, and that, even if he did not, a
reasonable officer could have thought he did. Both conclusions are sound.

Id. at 1117. Similarly here, the court finds that Kinerson posed an immediate threat
officers, or at the very least, based on the undisputed information provided to 911 b
Kinerson's sister, and the undisputed fact that Kinerson was armed with two deadly

weapons, it was reasonable for the officers tebe that he posed an immediate threat,

to th

In LAL, the officers shot and killed an individual who advanced upon the officers armed

with only a rock - - both the district court and Court of Appeals found the officers' agtions
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to be reasonable. The Defendants in the case at bar faced a potentially more dangerou:
situation, and addressed it with non-deadly force.

As statedsupra the Plaintiff's Declaration does present disputed factual issues,
Defendant's Reply Brief (ECF No. 33) conesduch, while at the same time asking th

D

court to grant summary judgment. Defentdaattempted to clarify, or limit, that
concession at oral argument to a concessiorthleat is a question of fact as to whethef
Plaintiff was kicked during the encounter wille officers. Neither of the Declarations pf
Eddy or Donahue (ECF No. 23 & 24), submitted?bgintiff, state that they withessed the
officers kick Plaintiff. Plaintiff's counseitated at oral argument that the kick did not
cause serious or lasting injury. The entirety of the evidence of record supporting that
allegation is one sentence in Plaintiff's fivgpdeclaration which states that one of thg
officers, not identified, "started kicking meThe Amended Complaint states that one of
the officers, while attempting to handcuff Kinerson, and while Kinerson was telling the
officer to let go of his arm, "reacted by kiol at Plaintiff". (ECF No. 12, § 16). The
court does not find such a minimal giéion, which allgedly resulted ie minimus
injury, sufficient to preclude summary judgment on the qualified immunity issue. "Npt
every push or shove, even if it may ladeem unnecessary in the peace of a judge's
chambers, violates ¢hFourth AmendmentGraham v. Connqr490 U.S. 386, 396
(1989).

Even if there are disputes fact from which a jury could find the officers could
have used a lesser degree of force, tleeofisorce was objectively reasonable under th

D

totality of the circumstances and the officers are entitled to qualified immunity. See
Luchtel v. Hagemanr623 F.3d 975, 984 (9th Cir. 2010)(affirming district court's grant of
summary judgment and stating that "if [proldldause was insufficient or if force was
excessive, there was also reasonable bekbgfairest was warranted and that the amount
of force used was necessary, and henceffieers are entitled to qualified immunity.")
Defendants' Motion for Summary Judgment as to the claim of excessive force is
GRANTED.
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C. Municipal Policy or Custom

Spokane County, a municipality, is not liable under § 1983 for the acts of its
employees on the basis of respondeat superior lialMibyell v. Dept. of Social Serv
436 U.S. 658, 691 (1978). A municipality is only liable if the constitutional violation
the result of an official policy or custoral. at 694 ("It is when execution of a
government's policy or custom, whether made by its lawmakers or by those whose
may fairly be said to represent official poliegflicts the injury that the government as a
entity is responsible under § 1983.").

The Supreme Court has stated thatr&hae limited circumstances in which an
allegation of a failure to train cdre the basis for liability under § 198&ity of Canton v
Harris, 489 U.S. 378, 387 (1989). A claim tigpiokane County failed to adequately
train its officers, may serve as the basis for liability "only where the failure to train
amounts to deliberate indifference to the rigftpersons with whom the police come ir
contact."ld. at 388.

The Amended Complaint does not specificallege what policy or custom or
failure to train allegedly caused harm to Ridd. Rather, it vaguely alleges that the
County "failed to provide adeqtgatraining and/or supervision ... with respect to the us
force against citizens". (ECF No. 12, Am.Comfjl22). Plaintiff's brief asserts that the
County failed to have a policy "that required or directed officers to consider a subjec
a known medical condition or disability whenngsforce against the subject." (ECF No
27, p. 12). Plaintiff's argument is that Wiicers should have treated him differently, o
provided accommodation for his medical condition/disability. Plaintiff could have
conceivably pursued this claim under Section 1983 and the Americans with Disabili
Act ("ADA") 42 U.S.C. § 12101 et seq., as was donSheehanl135 S. Ct. 1765 (2015)
but Plaintiff has chosen not pursue an ADA claim. Regardle§&heehans instructive.

In Sheehanofficers confronted a mentally ill woman, living in a group home, w
was described by a treating social worker as a threat to others and was armed with
Officers decided to enter her room inatempt to neutralize the potentially dangerous
situation and Sheehan approached the offiagth knife in hand and was yelling. The
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Officers responded with deadly force ammdsher several times. The Supreme Court
stated: "The real question, then, is whetklespite these dangerous circumstances, th
officers violated the Fourth Amendment when they decided to reopen Sheehan's dc
rather than attempting to accommodatedisability.” 135 S.Ct. at 1775. The Supreme
Court found "nothing in our cases suggesesdbnstitutional rule applied by the Ninth
Circuit." Id. On the question of whether law enforcement is required to provide
accommodation to armed, violent, and mentéliguspects in the course of bringing the
into custody, the Court found no clearly estdi®@ right. The Court further stated that
the extent consensus among the lower federal appellate courts could clearly establi
right, the consensus appeared to bettiere was no right to accommaodation, citing to
Bates v. Chesterfield Coun®16 F.3d 367, 372 (4th Cir. 2000)("Knowledge of a perst
disability simply cannot foreclose officers from protecting themselves, the disabled
person, and the general publicSanders v. Minneapolig74 F.3d 523 (8th Cir. 2007);
andMenuel v. Atlanta25 F.3d 990 (11th Cir. 1994).

As there is no clearly established righthave police officers accommodate the
disability of an armed and potentially violent individual in the course of bringing the
suspect into custody, municipal liability cannot be based on the @lfatare to have a
policy requiring such accommodation. Plaingithheory of municipal liability is not only
legally insufficient, but is also factuallgdking. Plaintiff's only evidence in the summa
judgment record is that one officer was unaware of any policy. Deputy Jones was &

deposition if he was aware of any policy that required the officers to consider "known

physical disabilities" or "medical conditiom’hen making the decision as to whether to
use a Taser. (ECF No. 25-1, Depo. of T. 3ope71-72). He answered that he was no
While this evidence establishes that Dgpidnes was unaware of a policy, it does not
establish that Spokane County did not haymlicy. Evidence that one officer was
unaware of a policy is insufficient to support a claim. Gi of Canton v. Harris489
U.S. 378, 390 (1989)("That a particular officer may be unsatisfactorily trained will ng
alone suffice to fasten liability on the city, for the officer's shortcomings may have
resulted from factors other than a faulty training program.). Plaintiff conceded at or:
ORDER - 16
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argument that he had no additional evidence ermptiicy issue. As discovery has close

Plaintiff has no further evidence to iatluce at trial. Further, as statgpra it is not
clearly established that the Coumtgis required to have such policy.

Defendant Spokane County's Motion for Summary Judgment on the issue of
municipal liability isSGRANTED.

D. Negligence

Defendants seek summary judgment on the state law negligence claim based
argument that the Section 1983 claim arelrikgligence claim are based on the same
facts. (ECF No. 14, p. 17). Defendants also argue that they are entitled to "state lay
qualified immunity" undeMcKinney v. City of Tukwilal03 Wn.App. 391 (2000). In
McKinney the court stated: "State law qualifiemunity rests on a different analysis
than does qualified immunity under secti®83." Id. at 407. Under Washington state
law, an officer has qualified immunity fromtert claim where: 1) he carries out a
statutory duty; 2) according to procedures dictated to him by statute and superiors;
he acts reasonablid. There is overlap between theurth Amendment excessive forc
inquiry and the state law qualified immuntgst, because the Fourth Amendment anal,
employs a reasonableness standard. Mti€inneycourt stated that if "the officers'
conduct was reasonable under the circumstancee officers cannot be said to have
acted negligently.Id. at 410.

In Luchtel v. Hagemanr623 F.3d 975 (9th Cir. 2010), the court stated, in
evaluating a claim of negligence under Washington law: "Officers cannot be liable f
detaining a person for a mental-health evaluation under Washington law if the office
acted with good faith and without gross negligente.at 984. The officers here were

14

d,

on c

v

and :

9%

/SIS

IS

responding to a 911 call of a potentially suicidal individual who a family member stated

could also be dangerous to the officand athers. Because the officers' actions were
reasonable under the totality of the circumstances, Defendants' Motion for Summar
Judgment as to the state law negligence cla@RANTED.

V. Conclusion

The Defendant officers' actions on the evening in question were objectively
ORDER - 17
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reasonable under the totality of the circusmses. They encountered Kinerson, near
midnight, who was reported as threatening ke tais own life, reported to be a danger |
police officers and others, and who was armed with two deadly weapons. They use
lethal force, a Taser, to temporarily detaimhiThey then attempted to handcuff him, g
when they realized the medi problem with his arm, ceased trying to handcuff him ar
had him sit on a bench until medical persdramgved. The officers are entitled to
gualified immunity, and the Motion for Summary Judgment is granted as to the exce
force claims under federal law and the estaiv negligence claim. Defendant Spokane
County's Motion for Summary Judgment on the municipal liability claim under § 198
granted, as Plaintiff has presented no ena® of an unconstitutional policy or custom.

IT ISHEREBY ORDERED:

1. Defendants' Motion to Strike (ECF No. 34DENIED.

2. Defendants' Motion for Summary Judgment (ECF No. 18RANTED.

0
d no
nd
d

2 SSIVe

3is

3. The Clerk is directed to file this @er, enter Judgment in favor of all Defendants

and against Plaintiff dismissing the Amedd@omplaint and the claims therein with
prejudice, and then close this file.
IT 1SSO ORDERED. The Clerk is hereby directed to file this Order, enter
Judgment, and furnish copies to counsel.
DATED this 30th day of June, 2015.

] s/ Justin L. guackenbugp_l
SENIOR UNITED STATES DISTRICT JUDGE
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